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Ms. JACKSON-LEE of Texas and Mr.
DICKEY changed their vote from
““yea’ to “‘nay.”’

So the Journal was approved.

The result of the vote was announced
as above recorded.

BIPARTISAN CONSENSUS MAN-
AGED CARE IMPROVEMENT ACT
OF 1999

The SPEAKER pro tempore (Mrs.
BIGGERT). Pursuant to House Resolu-
tion 323 and rule XXVIII, the Chair de-
clares the House in the Committee of
the Whole House on the State of the
Union for the further consideration of
the bill, H.R. 2723.
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IN THE COMMITTEE OF THE WHOLE
Accordingly, the House resolved

itself into the Committee of the Whole
House on the State of the Union for the
further consideration of the bill (H.R.
2723) to amend Title I of the Employee
Retirement Income Security Act of
1974, title XXVII of the Public Health
Service Act, and the Internal Revenue
Code of 1986 to protect consumers in
managed care plans and other health
coverage, with Mr. HASTINGS of Wash-
ington in the chair.

The Clerk read the title of the bill.

The CHAIRMAN. When the Com-
mittee of the Whole rose on Wednes-
day, October 6, 1999, all time for gen-
eral debate had expired.

Pursuant to the rule, the amend-
ments printed in part A of House Re-
port 106-366 are adopted and the bill, as
amended, is considered read for amend-
ment under the 5-minute rule.

The text of H.R. 2723, as amended, is
as follows:

H.R. 2723

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ““Bipartisan Consensus Managed Care Im-
provement Act of 1999,

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.

TITLE I—_IMPROVING MANAGED CARE

Subtitle A—Grievances and Appeals

Sec. 101. Utilization review activities.

Sec. 102. Internal appeals procedures.

Sec. 103. External appeals procedures.

Sec. 104. Establishment of a grievance proc-
ess.

Subtitle B—Access to Care

Consumer choice option.

Choice of health care professional.

Access to emergency care.

Access to specialty care.

Access to obstetrical and gyneco-
logical care.

Access to pediatric care.

Continuity of care.

Access to needed
drugs.

Sec. 111.
Sec. 112.
Sec. 113.
Sec. 114.
Sec. 115.

Sec. 116.
Sec. 117.

Sec. 118. prescription
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Sec. 119. Coverage for individuals partici-
pating in approved clinical

trials.

Subtitle C—Access to Information
Sec. 121. Patient access to information.

Subtitle D—Protecting the Doctor-Patient
Relationship

Sec. 131. Prohibition of interference with

certain medical communica-
tions.

Sec. 132. Prohibition of discrimination
against providers based on li-
censure.

Sec. 133. Prohibition against improper in-
centive arrangements.

Sec. 134. Payment of claims.

Sec. 135. Protection for patient advocacy.

Subtitle E—Definitions

Sec. 151. Definitions.

Sec. 152. Preemption; State flexibility; con-
struction.

Sec. 153. Exclusions.

Sec. 154. Coverage of limited scope plans.

Sec. 155. Regulations.

TITLE I1I—APPLICATION OF QUALITY

CARE STANDARDS TO GROUP HEALTH
PLANS AND HEALTH INSURANCE COV-
ERAGE UNDER THE PUBLIC HEALTH
SERVICE ACT

Sec. 201. Application to group health plans
and group health insurance cov-
erage.

Sec. 202. Application to individual health in-
surance coverage.

TITLE I1HI—AMENDMENTS TO THE EM-
PLOYEE RETIREMENT INCOME SECU-
RITY ACT OF 1974

Sec. 301. Application of patient protection
standards to group health plans
and group health insurance cov-
erage under the Employee Re-
tirement Income Security Act

of 1974.
Sec. 302. ERISA preemption not to apply to
certain actions involving

health insurance policyholders.

TITLE IV—APPLICATION TO GROUP

HEALTH PLANS UNDER THE INTERNAL
REVENUE CODE OF 1986

Sec. 401. Amendments to the Internal Rev-
enue Code of 1986.

TITLE V—EFFECTIVE DATES;
COORDINATION IN IMPLEMENTATION

Sec. 501. Effective dates.
Sec. 502. Coordination in implementation.

TITLE VI—HEALTH CARE PAPERWORK
SIMPLIFICATION

Sec. 601. Health care paperwork simplifica-
tion.

TITLE I—_IMPROVING MANAGED CARE

Subtitle A—Grievance and Appeals
SEC. 101. UTILIZATION REVIEW ACTIVITIES.

(a) COMPLIANCE WITH REQUIREMENTS.—

(1) IN GENERAL.—A group health plan, and
a health insurance issuer that provides
health insurance coverage, shall conduct uti-
lization review activities in connection with
the provision of benefits under such plan or
coverage only in accordance with a utiliza-
tion review program that meets the require-
ments of this section.

(2) USE OF OUTSIDE AGENTS.—Nothing in
this section shall be construed as preventing
a group health plan or health insurance
issuer from arranging through a contract or
otherwise for persons or entities to conduct
utilization review activities on behalf of the
plan or issuer, so long as such activities are
conducted in accordance with a utilization
review program that meets the requirements
of this section.

(3) UTILIZATION REVIEW DEFINED.—For pur-
poses of this section, the terms ‘‘utilization
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review”’ and ‘‘utilization review activities”
mean procedures used to monitor or evaluate
the use or coverage, clinical necessity, ap-
propriateness, efficacy, or efficiency of
health care services, procedures or settings,
and includes prospective review, concurrent
review, second opinions, case management,
discharge planning, or retrospective review.

(b) WRITTEN POLICIES AND CRITERIA.—

(1) WRITTEN POLICIES.—A utilization review
program shall be conducted consistent with
written policies and procedures that govern
all aspects of the program.

(2) USE OF WRITTEN CRITERIA.—

(A) IN GENERAL.—Such a program shall uti-
lize written clinical review criteria devel-
oped with input from a range of appropriate
actively practicing health care professionals,
as determined by the plan, pursuant to the
program. Such criteria shall include written
clinical review criteria that are based on
valid clinical evidence where available and
that are directed specifically at meeting the
needs of at-risk populations and covered in-
dividuals with chronic conditions or severe
illnesses, including gender-specific criteria
and pediatric-specific criteria where avail-
able and appropriate.

(B) CONTINUING USE OF STANDARDS IN RET-
ROSPECTIVE REVIEW.—If a health care service
has been specifically pre-authorized or ap-
proved for an enrollee under such a program,
the program shall not, pursuant to retro-
spective review, revise or modify the specific
standards, criteria, or procedures used for
the utilization review for procedures, treat-
ment, and services delivered to the enrollee
during the same course of treatment.

(C) REVIEW OF SAMPLE OF CLAIMS DENIALS.—
Such a program shall provide for an evalua-
tion of the clinical appropriateness of at
least a sample of denials of claims for bene-
fits.

(c) CONDUCT OF PROGRAM ACTIVITIES.—

(1) ADMINISTRATION BY HEALTH CARE PRO-
FESSIONALS.—A utilization review program
shall be administered by qualified health
care professionals who shall oversee review
decisions.

(2) USE OF QUALIFIED,
SONNEL.—

(A) IN GENERAL.—A utilization review pro-
gram shall provide for the conduct of utiliza-
tion review activities only through personnel
who are qualified and have received appro-
priate training in the conduct of such activi-
ties under the program.

(B) PROHIBITION OF CONTINGENT COMPENSA-
TION ARRANGEMENTS.—Such a program shall
not, with respect to utilization review activi-
ties, permit or provide compensation or any-
thing of value to its employees, agents, or
contractors in a manner that encourages de-
nials of claims for benefits.

(C) PROHIBITION OF CONFLICTS.—Such a pro-
gram shall not permit a health care profes-
sional who is providing health care services
to an individual to perform utilization re-
view activities in connection with the health
care services being provided to the indi-
vidual.

(3) ACCESSIBILITY OF REVIEW.—Such a pro-
gram shall provide that appropriate per-
sonnel performing utilization review activi-
ties under the program, including the utili-
zation review administrator, are reasonably
accessible by toll-free telephone during nor-
mal business hours to discuss patient care
and allow response to telephone requests,
and that appropriate provision is made to re-
ceive and respond promptly to calls received
during other hours.

(4) LIMITS ON FREQUENCY.—Such a program
shall not provide for the performance of uti-
lization review activities with respect to a
class of services furnished to an individual
more frequently than is reasonably required

INDEPENDENT PER-
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to assess whether the services under review
are medically necessary or appropriate.

(d) DEADLINE FOR DETERMINATIONS.—

(1) PRIOR AUTHORIZATION SERVICES.—

(A) IN GENERAL.—Except as provided in
paragraph (2), in the case of a utilization re-
view activity involving the prior authoriza-
tion of health care items and services for an
individual, the utilization review program
shall make a determination concerning such
authorization, and provide notice of the de-
termination to the individual or the individ-
ual’s designee and the individual’s health
care provider by telephone and in printed
form, as soon as possible in accordance with
the medical exigencies of the case, and in no
event later than the deadline specified in
subparagraph (B).

(B) DEADLINE.—

(i) IN GENERAL.—Subject to clauses (ii) and
(iii), the deadline specified in this subpara-
graph is 14 days after the date of receipt of
the request for prior authorization.

(ii) EXTENSION PERMITTED WHERE NOTICE OF
ADDITIONAL INFORMATION REQUIRED.—If a uti-
lization review program—

(1) receives a request for a prior authoriza-
tion,

(I1) determines that additional information
is necessary to complete the review and
make the determination on the request, and

(111) notifies the requester, not later than
five business days after the date of receiving
the request, of the need for such specified ad-
ditional information,

the deadline specified in this subparagraph is
14 days after the date the program receives
the specified additional information, but in
no case later than 28 days after the date of
receipt of the request for the prior authoriza-
tion. This clause shall not apply if the dead-
line is specified in clause (iii).

(iii) EXPEDITED CASES.—In the case of a sit-
uation described in section 102(c)(1)(A), the
deadline specified in this subparagraph is 72
hours after the time of the request for prior
authorization.

(2) ONGOING CARE.—

(A) CONCURRENT REVIEW.—

(i) IN GENERAL.—Subject to subparagraph
(B), in the case of a concurrent review of on-
going care (including hospitalization), which
results in a termination or reduction of such
care, the plan must provide by telephone and
in printed form notice of the concurrent re-
view determination to the individual or the
individual’s designee and the individual’s
health care provider as soon as possible in
accordance with the medical exigencies of
the case, with sufficient time prior to the
termination or reduction to allow for an ap-
peal under section 102(c)(1)(A) to be com-
pleted before the termination or reduction
takes effect.

(ii) CONTENTS OF NOTICE.—Such notice shall
include, with respect to ongoing health care
items and services, the number of ongoing
services approved, the new total of approved
services, the date of onset of services, and
the next review date, if any, as well as a
statement of the individual’s rights to fur-
ther appeal.

(B) EXCEPTION.—Subparagraph (A) shall
not be interpreted as requiring plans or
issuers to provide coverage of care that
would exceed the coverage limitations for
such care.

(3) PREVIOUSLY PROVIDED SERVICES.—In the
case of a utilization review activity involv-
ing retrospective review of health care serv-
ices previously provided for an individual,
the utilization review program shall make a
determination concerning such services, and
provide notice of the determination to the
individual or the individual’s designee and
the individual’s health care provider by tele-
phone and in printed form, within 30 days of
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the date of receipt of information that is rea-
sonably necessary to make such determina-
tion, but in no case later than 60 days after
the date of receipt of the claim for benefits.

(4) FAILURE TO MEET DEADLINE.—In a case
in which a group health plan or health insur-
ance issuer fails to make a determination on
a claim for benefit under paragraph (1),
(2)(A), or (3) by the applicable deadline estab-
lished under the respective paragraph, the
failure shall be treated under this subtitle as
a denial of the claim as of the date of the
deadline.

(5) REFERENCE TO SPECIAL RULES FOR EMER-
GENCY SERVICES, MAINTENANCE CARE, AND
POST-STABILIZATION CARE.—For waiver of
prior authorization requirements in certain
cases involving emergency services and
maintenance care and post-stabilization
care, see subsections (a)(1) and (b) of section
113, respectively.

(e) NOTICE OF DENIALS OF CLAIMS FOR BENE-
FITS.—

(1) IN GENERAL.—Notice of a denial of
claims for benefits under a utilization review
program shall be provided in printed form
and written in a manner calculated to be un-
derstood by the participant, beneficiary, or
enrollee and shall include—

(A) the reasons for the denial (including
the clinical rationale);

(B) instructions on how to initiate an ap-
peal under section 102; and

(C) notice of the availability, upon request
of the individual (or the individual’s des-
ignee) of the clinical review criteria relied
upon to make such denial.

(2) SPECIFICATION OF ANY ADDITIONAL INFOR-
MATION.—Such a notice shall also specify
what (if any) additional necessary informa-
tion must be provided to, or obtained by, the
person making the denial in order to make a
decision on such an appeal.

(f) CLAIM FOR BENEFITS AND DENIAL OF
CLAIM FOR BENEFITS DEFINED.—FOr purposes
of this subtitle:

(1) CLAIM FOR BENEFITS.—The term “‘claim
for benefits’”” means any request for coverage
(including authorization of coverage), for eli-
gibility, or for payment in whole or in part,
for an item or service under a group health
plan or health insurance coverage.

(2) DENIAL OF CLAIM FOR BENEFITS.—The
term ‘‘denial”” means, with respect to a
claim for benefits, means a denial, or a fail-
ure to act on a timely basis upon, in whole
or in part, the claim for benefits and in-
cludes a failure to provide benefits (includ-
ing items and services) required to be pro-
vided under this title.

SEC. 102. INTERNAL APPEALS PROCEDURES.

(a) RIGHT OF REVIEW.—

(1) IN GENERAL.—Each group health plan,
and each health insurance issuer offering
health insurance coverage—

(A) shall provide adequate notice in writ-
ing to any participant or beneficiary under
such plan, or enrollee under such coverage,
whose claim for benefits under the plan or
coverage has been denied (within the mean-
ing of section 101(f)(2)), setting forth the spe-
cific reasons for such denial of claim for ben-
efits and rights to any further review or ap-
peal, written in a manner calculated to be
understood by the participant, beneficiary,
or enrollee; and

(B) shall afford such a participant, bene-
ficiary, or enrollee (and any provider or
other person acting on behalf of such an indi-
vidual with the individual’s consent or with-
out such consent if the individual is medi-
cally unable to provide such consent) who is
dissatisfied with such a denial of claim for
benefits a reasonable opportunity (of not less
than 180 days) to request and obtain a full
and fair review by a named fiduciary (with
respect to such plan) or named appropriate
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individual (with respect to such coverage) of
the decision denying the claim.

(2) TREATMENT OF ORAL REQUESTS.—The re-
quest for review under paragraph (1)(B) may
be made orally, but, in the case of an oral re-
quest, shall be followed by a request in writ-
ing.

(b) INTERNAL REVIEW PROCESS.—

(1) CONDUCT OF REVIEW.—

(A) IN GENERAL.—A review of a denial of
claim under this section shall be made by an
individual who—

(i) in a case involving medical judgment,
shall be a physician or, in the case of limited
scope coverage (as defined in subparagraph
(B), shall be an appropriate specialist;

(ii) has been selected by the plan or issuer;
and

(iii) did not make the initial denial in the
internally appealable decision.

(B) LIMITED SCOPE COVERAGE DEFINED.—For
purposes of subparagraph (A), the term “‘lim-
ited scope coverage’’ means a group health
plan or health insurance coverage the only
benefits under which are for benefits de-
scribed in section 2791(c)(2)(A) of the Public
Health Service Act (42 U.S.C. 300gg-91(c)(2)).

(2) TIME LIMITS FOR INTERNAL REVIEWS.—

(A) IN GENERAL.—Having received such a
request for review of a denial of claim, the
plan or issuer shall, in accordance with the
medical exigencies of the case but not later
than the deadline specified in subparagraph
(B), complete the review on the denial and
transmit to the participant, beneficiary, en-
rollee, or other person involved a decision
that affirms, reverses, or modifies the denial.
If the decision does not reverse the denial,
the plan or issuer shall transmit, in printed
form, a notice that sets forth the grounds for
such decision and that includes a description
of rights to any further appeal. Such deci-
sion shall be treated as the final decision of
the plan. Failure to issue such a decision by
such deadline shall be treated as a final deci-
sion affirming the denial of claim.

(B) DEADLINE.—

(i) IN GENERAL.—Subject to clauses (ii) and
(iii), the deadline specified in this subpara-
graph is 14 days after the date of receipt of
the request for internal review.

(ii) EXTENSION PERMITTED WHERE NOTICE OF

ADDITIONAL INFORMATION REQUIRED.—If a
group health plan or health insurance
issuer—

(1) receives a request for internal review,

(I1) determines that additional information
is necessary to complete the review and
make the determination on the request, and

(111) notifies the requester, not later than
five business days after the date of receiving
the request, of the need for such specified ad-
ditional information,

the deadline specified in this subparagraph is
14 days after the date the plan or issuer re-
ceives the specified additional information,
but in no case later than 28 days after the
date of receipt of the request for the internal
review. This clause shall not apply if the
deadline is specified in clause (iii).

(iii) EXPEDITED CASES.—In the case of a sit-
uation described in subsection (c)(1)(A), the
deadline specified in this subparagraph is 72
hours after the time of the request for re-
view.

(c) EXPEDITED REVIEW PROCESS.—

(1) IN GENERAL.—A group health plan, and
a health insurance issuer, shall establish
procedures in writing for the expedited con-
sideration of requests for review under sub-
section (b) in situations—

(A) in which the application of the normal
timeframe for making a determination could
seriously jeopardize the life or health of the
participant, beneficiary, or enrollee or such
an individual’s ability to regain maximum
function; or
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(B) described in section 101(d)(2) (relating
to requests for continuation of ongoing care
which would otherwise be reduced or termi-
nated).

(2) PrROCESS.—Under such procedures—

(A) the request for expedited review may
be submitted orally or in writing by an indi-
vidual or provider who is otherwise entitled
to request the review;

(B) all necessary information, including
the plan’s or issuer’s decision, shall be trans-
mitted between the plan or issuer and the re-
quester by telephone, facsimile, or other
similarly expeditious available method; and

(C) the plan or issuer shall expedite the re-
view in the case of any of the situations de-
scribed in subparagraph (A) or (B) of para-
graph (1).

(3) DEADLINE FOR DECISION.—The decision
on the expedited review must be made and
communicated to the parties as soon as pos-
sible in accordance with the medical exigen-
cies of the case, and in no event later than 72
hours after the time of receipt of the request
for expedited review, except that in a case
described in paragraph (1)(B), the decision
must be made before the end of the approved
period of care.

(d) WAIVER OF PROCESS.—A plan or issuer
may waive its rights for an internal review
under subsection (b). In such case the partic-
ipant, beneficiary, or enrollee involved (and
any designee or provider involved) shall be
relieved of any obligation to complete the
review involved and may, at the option of
such participant, beneficiary, enrollee, des-
ignee, or provider, proceed directly to seek
further appeal through any applicable exter-
nal appeals process.

SEC. 103. EXTERNAL APPEALS PROCEDURES.

(@) RIGHT TO EXTERNAL APPEAL.—

(1) IN GENERAL.—A group health plan, and
a health insurance issuer offering health in-
surance coverage, shall provide for an exter-
nal appeals process that meets the require-
ments of this section in the case of an exter-
nally appealable decision described in para-
graph (2), for which a timely appeal is made
either by the plan or issuer or by the partici-
pant, beneficiary, or enrollee (and any pro-
vider or other person acting on behalf of
such an individual with the individual’s con-
sent or without such consent if such an indi-
vidual is medically unable to provide such
consent). The appropriate Secretary shall es-
tablish standards to carry out such require-
ments.

(2) EXTERNALLY APPEALABLE DECISION DE-
FINED.—

(A) IN GENERAL.—For purposes of this sec-
tion, the term ‘“‘externally appealable deci-
sion’ means a denial of claim for benefits (as
defined in section 101(f)(2))—

(i) that is based in whole or in part on a de-
cision that the item or service is not medi-
cally necessary or appropriate or is inves-
tigational or experimental; or

(ii) in which the decision as to whether a
benefit is covered involves a medical judg-
ment.

(B) INCLUSION.—Such term also includes a
failure to meet an applicable deadline for in-
ternal review under section 102.

(C) EXcrusions.—Such term does
include—

(i) specific exclusions or express limita-
tions on the amount, duration, or scope of
coverage that do not involve medical judg-
ment; or

(ii) a decision regarding whether an indi-
vidual is a participant, beneficiary, or en-
rollee under the plan or coverage.

(3) EXHAUSTION OF INTERNAL REVIEW PROC-
Ess.—Except as provided under section
102(d), a plan or issuer may condition the use
of an external appeal process in the case of
an externally appealable decision upon a

not
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final decision in an internal review under
section 102, but only if the decision is made
in a timely basis consistent with the dead-
lines provided under this subtitle.

(4) FILING FEE REQUIREMENT.—

(A) IN GENERAL.—Subject to subparagraph
(B), a plan or issuer may condition the use of
an external appeal process upon payment to
the plan or issuer of a filing fee that does not
exceed $25.

(B) EXCEPTION FOR INDIGENCY.—The plan or
issuer may not require payment of the filing
fee in the case of an individual participant,
beneficiary, or enrollee who certifies (in a
form and manner specified in guidelines es-
tablished by the Secretary of Health and
Human Services) that the individual is indi-
gent (as defined in such guidelines).

(C) REFUNDING FEE IN CASE OF SUCCESSFUL
APPEALS.—The plan or issuer shall refund
payment of the filing fee under this para-
graph if the recommendation of the external
appeal entity is to reverse or modify the de-
nial of a claim for benefits which is the sub-
ject of the appeal.

(b) GENERAL ELEMENTS OF EXTERNAL AP-
PEALS PROCESS.—

(1) CONTRACT WITH QUALIFIED EXTERNAL AP-
PEAL ENTITY.—

(A) CONTRACT REQUIREMENT.—Except as
provided in subparagraph (D), the external
appeal process under this section of a plan or
issuer shall be conducted under a contract
between the plan or issuer and one or more
qualified external appeal entities (as defined
in subsection (c)).

(B) LIMITATION ON PLAN OR ISSUER SELEC-
TION.—The applicable authority shall imple-
ment procedures—

(i) to assure that the selection process
among qualified external appeal entities will
not create any incentives for external appeal
entities to make a decision in a biased man-
ner, and

(ii) for auditing a sample of decisions by
such entities to assure that no such deci-
sions are made in a biased manner.

(C) OTHER TERMS AND CONDITIONS.—The
terms and conditions of a contract under
this paragraph shall be consistent with the
standards the appropriate Secretary shall es-
tablish to assure there is no real or apparent
conflict of interest in the conduct of external
appeal activities. Such contract shall pro-
vide that all costs of the process (except
those incurred by the participant, bene-
ficiary, enrollee, or treating professional in
support of the appeal) shall be paid by the
plan or issuer, and not by the participant,
beneficiary, or enrollee. The previous sen-
tence shall not be construed as applying to
the imposition of a filing fee under sub-
section (a)(4).

(D) STATE AUTHORITY WITH RESPECT QUALI-
FIED EXTERNAL APPEAL ENTITY FOR HEALTH
INSURANCE ISSUERS.—WIith respect to health
insurance issuers offering health insurance
coverage in a State, the State may provide
for external review activities to be con-
ducted by a qualified external appeal entity
that is designated by the State or that is se-
lected by the State in a manner determined
by the State to assure an unbiased deter-
mination.

(2) ELEMENTS OF PROCESS.—AnN external ap-
peal process shall be conducted consistent
with standards established by the appro-
priate Secretary that include at least the
following:

(A) FAIR AND DE NOVO DETERMINATION.—The
process shall provide for a fair, de novo de-
termination. However, nothing in this para-
graph shall be construed as providing for
coverage of items and services for which ben-
efits are specifically excluded under the plan
or coverage.

(B) STANDARD OF REVIEW.—AnN external ap-
peal entity shall determine whether the



H9526

plan’s or issuer’s decision is in accordance
with the medical needs of the patient in-
volved (as determined by the entity) taking
into account, as of the time of the entity’s
determination, the patient’s medical condi-
tion and any relevant and reliable evidence
the entity obtains under subparagraph (D). If
the entity determines the decision is in ac-
cordance with such needs, the entity shall
affirm the decision and to the extent that
the entity determines the decision is not in
accordance with such needs, the entity shall
reverse or modify the decision.

(C) CONSIDERATION OF PLAN OR COVERAGE
DEFINITIONS.—In making such determination,
the external appeal entity shall consider (but
not be bound by) any language in the plan or
coverage document relating to the defini-
tions of the terms medical necessity, medi-
cally necessary or appropriate, or experi-
mental, investigational, or related terms.

(D) EVIDENCE.—

(i) IN GENERAL.—AN external appeal entity
shall include, among the evidence taken into
consideration—

(1) the decision made by the plan or issuer
upon internal review under section 102 and
any guidelines or standards used by the plan
or issuer in reaching such decision;

(1) any personal health and medical infor-
mation supplied with respect to the indi-
vidual whose denial of claim for benefits has
been appealed; and

(111) the opinion of the individual’s treat-
ing physician or health care professional.

(ii) ADDITIONAL EVIDENCE.—Such entity
may also take into consideration but not be
limited to the following evidence (to the ex-
tent available):

(1) The results of studies that meet profes-
sionally recognized standards of validity and
replicability or that have been published in
peer-reviewed journals.

(I1) The results of professional consensus
conferences conducted or financed in whole
or in part by one or more Government agen-
cies.

(I1) Practice and treatment guidelines
prepared or financed in whole or in part by
Government agencies.

(IV) Government-issued
treatment policies.

(V) Community standard of care and gen-
erally accepted principles of professional
medical practice.

(VI) To the extent that the entity deter-
mines it to be free of any conflict of interest,
the opinions of individuals who are qualified
as experts in one or more fields of health
care which are directly related to the mat-
ters under appeal.

(VII) To the extent that the entity deter-
mines it to be free of any conflict of interest,
the results of peer reviews conducted by the
plan or issuer involved.

(E) DETERMINATION CONCERNING EXTER-
NALLY APPEALABLE DECISIONS.—A qualified
external appeal entity shall determine—

(i) whether a denial of claim for benefits is
an externally appealable decision (within the
meaning of subsection (a)(2));

(ii) whether an externally appealable deci-
sion involves an expedited appeal; and

(iii) for purposes of initiating an external
review, whether the internal review process
has been completed.

(F) OPPORTUNITY TO SUBMIT EVIDENCE.—
Each party to an externally appealable deci-
sion may submit evidence related to the
issues in dispute.

(G) PROVISION OF INFORMATION.—The plan
or issuer involved shall provide timely ac-
cess to the external appeal entity to infor-
mation and to provisions of the plan or
health insurance coverage relating to the
matter of the externally appealable decision,
as determined by the entity.
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(H) TIMELY DECISIONS.—A determination by
the external appeal entity on the decision
shall—

(i) be made orally or in writing and, if it is
made orally, shall be supplied to the parties
in writing as soon as possible;

(ii) be made in accordance with the med-
ical exigencies of the case involved, but in no
event later than 21 days after the date (or, in
the case of an expedited appeal, 72 hours
after the time) of requesting an external ap-
peal of the decision;

(iii) state, in layperson’s language, the
basis for the determination, including, if rel-
evant, any basis in the terms or conditions
of the plan or coverage; and

(iv) inform the participant, beneficiary, or
enrollee of the individual’s rights (including
any limitation on such rights) to seek fur-
ther review by the courts (or other process)
of the external appeal determination.

(I) COMPLIANCE WITH DETERMINATION.—If
the external appeal entity reverses or modi-
fies the denial of a claim for benefits, the
plan or issuer shall—

(i) upon the receipt of the determination,
authorize benefits in accordance with such
determination;

(ii) take such actions as may be necessary
to provide benefits (including items or serv-
ices) in a timely manner consistent with
such determination; and

(iif) submit information to the entity docu-
menting compliance with the entity’s deter-
mination and this subparagraph.

(c) QUALIFICATIONS OF EXTERNAL APPEAL
ENTITIES.—

(1) IN GENERAL.—For purposes of this sec-
tion, the term ‘“‘qualified external appeal en-
tity”” means, in relation to a plan or issuer,
an entity that is certified under paragraph
(2) as meeting the following requirements:

(A) The entity meets the independence re-
quirements of paragraph (3).

(B) The entity conducts external appeal ac-
tivities through a panel of not fewer than
three clinical peers.

(C) The entity has sufficient medical,
legal, and other expertise and sufficient
staffing to conduct external appeal activities
for the plan or issuer on a timely basis con-
sistent with subsection (b)(2)(G).

(D) The entity meets such other require-
ments as the appropriate Secretary may im-
pose.

(2) INITIAL CERTIFICATION OF EXTERNAL AP-
PEAL ENTITIES.—

(A) IN GENERAL.—IN order to be treated as
a qualified external appeal entity with re-
spect to—

(i) a group health plan, the entity must be
certified (and, in accordance with subpara-
graph (B), periodically recertified) as meet-
ing the requirements of paragraph (1)—

(1) by the Secretary of Labor;

(I1) under a process recognized or approved
by the Secretary of Labor; or

(I11) to the extent provided in subpara-
graph (C)(i), by a qualified private standard-
setting organization (certified under such
subparagraph); or

(ii) a health insurance issuer operating in a
State, the entity must be certified (and, in
accordance with subparagraph (B), periodi-
cally recertified) as meeting such
requirements—

(I) by the applicable State authority (or
under a process recognized or approved by
such authority); or

(I1) if the State has not established a cer-
tification and recertification process for
such entities, by the Secretary of Health and
Human Services, under a process recognized
or approved by such Secretary, or to the ex-
tent provided in subparagraph (C)(ii), by a
qualified private standard-setting organiza-
tion (certified under such subparagraph).
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(B) RECERTIFICATION PROCESS.—The appro-
priate Secretary shall develop standards for
the recertification of external appeal enti-
ties. Such standards shall include a review
of—

(i) the number of cases reviewed;

(if) a summary of the disposition of those
cases;

(iii) the length of time in making deter-
minations on those cases;

(iv) updated information of what was re-
quired to be submitted as a condition of cer-
tification for the entity’s performance of ex-
ternal appeal activities; and

(v) such information as may be necessary
to assure the independence of the entity
from the plans or issuers for which external
appeal activities are being conducted.

(C) CERTIFICATION OF QUALIFIED PRIVATE
STANDARD-SETTING ORGANIZATIONS.—

(i) FOR EXTERNAL REVIEWS UNDER GROUP
HEALTH PLANS.—For purposes of subpara-
graph (A)(i)(111), the Secretary of Labor may
provide for a process for certification (and
periodic recertification) of qualified private
standard-setting organizations which provide
for certification of external review entities.
Such an organization shall only be certified
if the organization does not certify an exter-
nal review entity unless it meets standards
required for certification of such an entity
by such Secretary under subparagraph
A{HM.

(ii) FOR EXTERNAL REVIEWS OF HEALTH IN-
SURANCE ISSUERS.—For purposes of subpara-
graph (A)(ii)(1l), the Secretary of Health and
Human Services may provide for a process
for certification (and periodic recertifi-
cation) of qualified private standard-setting
organizations which provide for certification
of external review entities. Such an organi-
zation shall only be certified if the organiza-
tion does not certify an external review enti-
ty unless it meets standards required for cer-
tification of such an entity by such Sec-
retary under subparagraph (A)(ii)(I1).

(3) INDEPENDENCE REQUIREMENTS.—

(A) IN GENERAL.—A clinical peer or other
entity meets the independence requirements
of this paragraph if—

(i) the peer or entity does not have a famil-
ial, financial, or professional relationship
with any related party;

(if) any compensation received by such
peer or entity in connection with the exter-
nal review is reasonable and not contingent
on any decision rendered by the peer or enti-
ty;

(iii) except as provided in paragraph (4),
the plan and the issuer have no recourse
against the peer or entity in connection with
the external review; and

(iv) the peer or entity does not otherwise
have a conflict of interest with a related
party as determined under any regulations
which the Secretary may prescribe.

(B) RELATED PARTY.—For purposes of this
paragraph, the term “‘related party’’ means—

(i) with respect to—

(1) a group health plan or health insurance
coverage offered in connection with such a
plan, the plan or the health insurance issuer
offering such coverage, or

(I individual health insurance coverage,
the health insurance issuer offering such
coverage,
or any plan sponsor, fiduciary, officer, direc-
tor, or management employee of such plan or
issuer;

(if) the health care professional that pro-
vided the health care involved in the cov-
erage decision;

(iii) the institution at which the health
care involved in the coverage decision is pro-
vided;

(iv) the manufacturer of any drug or other
item that was included in the health care in-
volved in the coverage decision; or
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(v) any other party determined under any
regulations which the Secretary may pre-
scribe to have a substantial interest in the
coverage decision.

(4) LIMITATION ON LIABILITY OF REVIEW-
ERS.—No qualified external appeal entity
having a contract with a plan or issuer under
this part and no person who is employed by
any such entity or who furnishes profes-
sional services to such entity, shall be held
by reason of the performance of any duty,
function, or activity required or authorized
pursuant to this section, to have violated
any criminal law, or to be civilly liable
under any law of the United States or of any
State (or political subdivision thereof) if due
care was exercised in the performance of
such duty, function, or activity and there
was no actual malice or gross misconduct in
the performance of such duty, function, or
activity.

(d) EXTERNAL APPEAL DETERMINATION
BINDING ON PLAN.—The determination by an
external appeal entity under this section is
binding on the plan and issuer involved in
the determination.

(e) PENALTIES AGAINST AUTHORIZED OFFI-
CIALS FOR REFUSING TO AUTHORIZE THE DE-
TERMINATION OF AN EXTERNAL REVIEW ENTI-
TY.—

(1) MONETARY PENALTIES.—INn any case in
which the determination of an external re-
view entity is not followed by a group health
plan, or by a health insurance issuer offering
health insurance coverage, any person who,
acting in the capacity of authorizing the
benefit, causes such refusal may, in the dis-
cretion in a court of competent jurisdiction,
be liable to an aggrieved participant, bene-
ficiary, or enrollee for a civil penalty in an
amount of up to $1,000 a day from the date on
which the determination was transmitted to
the plan or issuer by the external review en-
tity until the date the refusal to provide the
benefit is corrected.

(2) CEASE AND DESIST ORDER AND ORDER OF
ATTORNEY’S FEES.—In any action described in
paragraph (1) brought by a participant, bene-
ficiary, or enrollee with respect to a group
health plan, or a health insurance issuer of-
fering health insurance coverage, in which a
plaintiff alleges that a person referred to in
such paragraph has taken an action result-
ing in a refusal of a benefit determined by an
external appeal entity in violation of such
terms of the plan, coverage, or this subtitle,
or has failed to take an action for which
such person is responsible under the plan,
coverage, or this title and which is necessary
under the plan or coverage for authorizing a
benefit, the court shall cause to be served on
the defendant an order requiring the
defendant—

(A) to cease and desist from the alleged ac-
tion or failure to act; and

(B) to pay to the plaintiff a reasonable at-
torney’s fee and other reasonable costs relat-
ing to the prosecution of the action on the
charges on which the plaintiff prevails.

(3) ADDITIONAL CIVIL PENALTIES.—

(A) IN GENERAL.—IN addition to any pen-
alty imposed under paragraph (1) or (2), the
appropriate Secretary may assess a civil
penalty against a person acting in the capac-
ity of authorizing a benefit determined by an
external review entity for one or more group
health plans, or health insurance issuers of-
fering health insurance coverage, for—

(i) any pattern or practice of repeated re-
fusal to authorize a benefit determined by an
external appeal entity in violation of the
terms of such a plan, coverage, or this title;
or

(ii) any pattern or practice of repeated vio-
lations of the requirements of this section
with respect to such plan or plans or cov-
erage.
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(B) STANDARD OF PROOF AND AMOUNT OF
PENALTY.—Such penalty shall be payable
only upon proof by clear and convincing evi-
dence of such pattern or practice and shall
be in an amount not to exceed the lesser of—

(i) 25 percent of the aggregate value of ben-
efits shown by the appropriate Secretary to
have not been provided, or unlawfully de-
layed, in violation of this section under such
pattern or practice, or

(ii) $500,000.

(4) REMOVAL AND DISQUALIFICATION.—ANY
person acting in the capacity of authorizing
benefits who has engaged in any such pat-
tern or practice described in paragraph (3)(A)
with respect to a plan or coverage, upon the
petition of the appropriate Secretary, may
be removed by the court from such position,
and from any other involvement, with re-
spect to such a plan or coverage, and may be
precluded from returning to any such posi-
tion or involvement for a period determined
by the court.

(f) PROTECTION OF LEGAL RIGHTS.—Nothing
in this subtitle shall be construed as altering
or eliminating any cause of action or legal
rights or remedies of participants, bene-
ficiaries, enrollees, and others under State or
Federal law (including sections 502 and 503 of
the Employee Retirement Income Security
Act of 1974), including the right to file judi-
cial actions to enforce rights.

SEC. 104. ESTABLISHMENT OF A GRIEVANCE
PROCESS.

(a) ESTABLISHMENT OF GRIEVANCE SYS-
TEM.—

(1) IN GENERAL.—A group health plan, and
a health insurance issuer in connection with
the provision of health insurance coverage,
shall establish and maintain a system to pro-
vide for the presentation and resolution of
oral and written grievances brought by indi-
viduals who are participants, beneficiaries,
or enrollees, or health care providers or
other individuals acting on behalf of an indi-
vidual and with the individual’s consent or
without such consent if the individual is
medically unable to provide such consent,
regarding any aspect of the plan’s or issuer’s
services.

(2) GRIEVANCE DEFINED.—INn this section,
the term ‘‘grievance’” means any question,
complaint, or concern brought by a partici-
pant, beneficiary or enrollee that is not a
claim for benefits (as defined in section
101(F)(1)).

(b) GRIEVANCE SYSTEM.—Such system shall
include the following components with re-
spect to individuals who are participants,
beneficiaries, or enrollees:

(1) Written notification to all such individ-
uals and providers of the telephone numbers
and business addresses of the plan or issuer
personnel responsible for resolution of griev-
ances and appeals.

(2) A system to record and document, over
a period of at least three previous years, all
grievances and appeals made and their sta-
tus.

(3) A process providing for timely proc-
essing and resolution of grievances.

(4) Procedures for follow-up action, includ-
ing the methods to inform the person mak-
ing the grievance of the resolution of the
grievance.

Grievances are not subject to appeal under

the previous provisions of this subtitle.
Subtitle B—Access to Care

SEC. 111. CONSUMER CHOICE OPTION.

(@) IN GENERAL.—If a health insurance
issuer offers to enrollees health insurance
coverage in connection with a group health
plan which provides for coverage of services
only if such services are furnished through
health care professionals and providers who
are members of a network of health care pro-
fessionals and providers who have entered
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into a contract with the issuer to provide
such services, the issuer shall also offer or
arrange to be offered to such enrollees (at
the time of enrollment and during an annual
open season as provided under subsection (c))
the option of health insurance coverage
which provides for coverage of such services
which are not furnished through health care
professionals and providers who are members
of such a network unless enrollees are of-
fered such non-network coverage through an-
other group health plan or through another
health insurance issuer in the group market.

(b) ADDITIONAL COSTS.—The amount of any
additional premium charged by the health
insurance issuer for the additional cost of
the creation and maintenance of the option
described in subsection (a) and the amount of
any additional cost sharing imposed under
such option shall be borne by the enrollee
unless it is paid by the health plan sponsor
through agreement with the health insur-
ance issuer.

(c) OPEN SEASON.—AnN enrollee may change
to the offering provided under this section
only during a time period determined by the
health insurance issuer. Such time period
shall occur at least annually.

SEC. 112. CHOICE OF HEALTH CARE PROFES-
SIONAL.

(a) PRIMARY CARE.—If a group health plan,
or a health insurance issuer that offers
health insurance coverage, requires or pro-
vides for designation by a participant, bene-
ficiary, or enrollee of a participating pri-
mary care provider, then the plan or issuer
shall permit each participant, beneficiary,
and enrollee to designate any participating
primary care provider who is available to ac-
cept such individual.

(b) SPECIALISTS.—

(1) IN GENERAL.—Subject to paragraph (2), a
group health plan and a health insurance
issuer that offers health insurance coverage
shall permit each participant, beneficiary, or
enrollee to receive medically necessary or
appropriate specialty care, pursuant to ap-
propriate referral procedures, from any
qualified participating health care profes-
sional who is available to accept such indi-
vidual for such care.

(2) LiMmITATION.—Paragraph (1) shall not
apply to specialty care if the plan or issuer
clearly informs participants, beneficiaries,
and enrollees of the limitations on choice of
participating health care professionals with
respect to such care.

(3) CONSTRUCTION.—Nothing in this sub-
section shall be construed as affecting the
application of section 114 (relating to access
to specialty care).

SEC. 113. ACCESS TO EMERGENCY CARE.

(a) COVERAGE OF EMERGENCY SERVICES.—

(1) IN GENERAL.—If a group health plan, or
health insurance coverage offered by a
health insurance issuer, provides any bene-
fits with respect to services in an emergency
department of a hospital, the plan or issuer
shall cover emergency services (as defined in
paragraph (2)(B))—

(A) without the need for any prior author-
ization determination;

(B) whether or not the health care provider
furnishing such services is a participating
provider with respect to such services;

(C) in a manner so that, if such services are
provided to a participant, beneficiary, or
enrollee—

(i) by a nonparticipating health care pro-
vider with or without prior authorization, or

(i) by a participating health care provider
without prior authorization,
the participant, beneficiary, or enrollee is
not liable for amounts that exceed the
amounts of liability that would be incurred
if the services were provided by a partici-
pating health care provider with prior au-
thorization; and
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(D) without regard to any other term or
condition of such coverage (other than exclu-
sion or coordination of benefits, or an affili-
ation or waiting period, permitted under sec-
tion 2701 of the Public Health Service Act,
section 701 of the Employee Retirement In-
come Security Act of 1974, or section 9801 of
the Internal Revenue Code of 1986, and other
than applicable cost-sharing).

(2) DEFINITIONS.—In this section:

(A) EMERGENCY MEDICAL CONDITION BASED
ON PRUDENT LAYPERSON STANDARD.—The term
““emergency medical condition” means a
medical condition manifesting itself by
acute symptoms of sufficient severity (in-
cluding severe pain) such that a prudent
layperson, who possesses an average knowl-
edge of health and medicine, could reason-
ably expect the absence of immediate med-
ical attention to result in a condition de-
scribed in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act.

(B) EMERGENCY  SERVICES.—The
‘‘emergency services’” means—

(i) a medical screening examination (as re-
quired under section 1867 of the Social Secu-
rity Act) that is within the capability of the
emergency department of a hospital, includ-
ing ancillary services routinely available to
the emergency department to evaluate an
emergency medical condition (as defined in
subparagraph (A)), and

(i) within the capabilities of the staff and
facilities available at the hospital, such fur-
ther medical examination and treatment as
are required under section 1867 of such Act to
stabilize the patient.

(C) STABILIZE.—The term ‘“to stabilize”
means, with respect to an emergency med-
ical condition, to provide such medical treat-
ment of the condition as may be necessary to
assure, within reasonable medical prob-
ability, that no material deterioration of the
condition is likely to result from or occur
during the transfer of the individual from a
facility.

(b) REIMBURSEMENT FOR MAINTENANCE CARE
AND POST-STABILIZATION CARE.—In the case
of services (other than emergency services)
for which benefits are available under a
group health plan, or under health insurance
coverage offered by a health insurance
issuer, the plan or issuer shall provide for re-
imbursement with respect to such services
provided to a participant, beneficiary, or en-
rollee other than through a participating
health care provider in a manner consistent
with subsection (a)(1)(C) (and shall otherwise
comply with the guidelines established under
section 1852(d)(2) of the Social Security Act),
if the services are maintenance care or post-
stabilization care covered under such guide-
lines.

SEC. 114. ACCESS TO SPECIALTY CARE.

(a) SPECIALTY CARE FOR COVERED SERV-
ICES.—

(1) IN GENERAL.—If—

(A) an individual is a participant or bene-
ficiary under a group health plan or an en-
rollee who is covered under health insurance
coverage offered by a health insurance
issuer,

(B) the individual has a condition or dis-
ease of sufficient seriousness and complexity
to require treatment by a specialist, and

(C) benefits for such treatment are pro-
vided under the plan or coverage,
the plan or issuer shall make or provide for
a referral to a specialist who is available and
accessible to provide the treatment for such
condition or disease.

(2) SPECIALIST DEFINED.—For purposes of
this subsection, the term ‘‘specialist’” means,
with respect to a condition, a health care
practitioner, facility, or center that has ade-
quate expertise through appropriate training
and experience (including, in the case of a

term
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child, appropriate pediatric expertise) to pro-
vide high quality care in treating the condi-
tion.

(3) CARE UNDER REFERRAL.—A group health
plan or health insurance issuer may require
that the care provided to an individual pur-
suant to such referral under paragraph (1)
be—

(A) pursuant to a treatment plan, only if
the treatment plan is developed by the spe-
cialist and approved by the plan or issuer, in
consultation with the designated primary
care provider or specialist and the individual
(or the individual’s designee), and

(B) in accordance with applicable quality
assurance and utilization review standards of
the plan or issuer.

Nothing in this subsection shall be construed
as preventing such a treatment plan for an
individual from requiring a specialist to pro-
vide the primary care provider with regular
updates on the specialty care provided, as
well as all necessary medical information.

(4) REFERRALS TO PARTICIPATING PRO-
VIDERS.—A group health plan or health in-
surance issuer is not required under para-
graph (1) to provide for a referral to a spe-
cialist that is not a participating provider,
unless the plan or issuer does not have an ap-
propriate specialist that is available and ac-
cessible to treat the individual’s condition
and that is a participating provider with re-
spect to such treatment.

(5) TREATMENT OF NONPARTICIPATING PRO-
VIDERS.—If a plan or issuer refers an indi-
vidual to a nonparticipating specialist pursu-
ant to paragraph (1), services provided pursu-
ant to the approved treatment plan (if any)
shall be provided at no additional cost to the
individual beyond what the individual would
otherwise pay for services received by such a
specialist that is a participating provider.

(b) SPECIALISTS AS GATEKEEPER FOR TREAT-
MENT OF ONGOING SPECIAL CONDITIONS.—

(1) IN GENERAL.—A group health plan, or a
health insurance issuer, in connection with
the provision of health insurance coverage,
shall have a procedure by which an indi-
vidual who is a participant, beneficiary, or
enrollee and who has an ongoing special con-
dition (as defined in paragraph (3)) may re-
quest and receive a referral to a specialist
for such condition who shall be responsible
for and capable of providing and coordi-
nating the individual’s care with respect to
the condition. Under such procedures if such
an individual’s care would most appro-
priately be coordinated by such a specialist,
such plan or issuer shall refer the individual
to such specialist.

(2) TREATMENT FOR RELATED REFERRALS.—
Such specialists shall be permitted to treat
the individual without a referral from the in-
dividual’s primary care provider and may au-
thorize such referrals, procedures, tests, and
other medical services as the individual’s
primary care provider would otherwise be
permitted to provide or authorize, subject to
the terms of the treatment (referred to in
subsection (a)(3)(A)) with respect to the on-
going special condition.

(3) ONGOING SPECIAL CONDITION DEFINED.—IN
this subsection, the term ‘‘ongoing special

condition” means a condition or disease
that—
(A) is life-threatening, degenerative, or

disabling, and

(B) requires specialized medical care over a
prolonged period of time.

(4) TERMS OF REFERRAL.—The provisions of
paragraphs (3) through (5) of subsection (a)
apply with respect to referrals under para-
graph (1) of this subsection in the same man-
ner as they apply to referrals under sub-
section (a)(1).

(C) STANDING REFERRALS.—

(1) IN GENERAL.—A group health plan, and
a health insurance issuer in connection with
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the provision of health insurance coverage,
shall have a procedure by which an indi-
vidual who is a participant, beneficiary, or
enrollee and who has a condition that re-
quires ongoing care from a specialist may re-
ceive a standing referral to such specialist
for treatment of such condition. If the plan
or issuer, or if the primary care provider in
consultation with the medical director of the
plan or issuer and the specialist (if any), de-
termines that such a standing referral is ap-
propriate, the plan or issuer shall make such
a referral to such a specialist if the indi-
vidual so desires.

(2) TERMS OF REFERRAL.—The provisions of
paragraphs (3) through (5) of subsection (a)
apply with respect to referrals under para-
graph (1) of this subsection in the same man-
ner as they apply to referrals under sub-
section (a)(1).

SEC. 115. ACCESS TO OBSTETRICAL AND GYNECO-
LOGICAL CARE.

(a) IN GENERAL.—If a group health plan, or
a health insurance issuer in connection with
the provision of health insurance coverage,
requires or provides for a participant, bene-
ficiary, or enrollee to designate a partici-
pating primary care health care professional,
the plan or issuer—

(1) may not require authorization or a re-
ferral by the individual’s primary care
health care professional or otherwise for cov-
erage of gynecological care (including pre-
ventive women’s health examinations) and
pregnancy-related services provided by a
participating health care professional, in-
cluding a physician, who specializes in ob-
stetrics and gynecology to the extent such
care is otherwise covered, and

(2) shall treat the ordering of other obstet-
rical or gynecological care by such a partici-
pating professional as the authorization of
the primary care health care professional
with respect to such care under the plan or
coverage.

(b) CoNsTRuUCTION.—Nothing in subsection
(a) shall be construed to—

(1) waive any exclusions of coverage under
the terms of the plan or health insurance
coverage with respect to coverage of obstet-
rical or gynecological care; or

(2) preclude the group health plan or
health insurance issuer involved from requir-
ing that the obstetrical or gynecological pro-
vider notify the primary care health care
professional or the plan or issuer of treat-
ment decisions.

SEC. 116. ACCESS TO PEDIATRIC CARE.

(a) PEDIATRIC CARE.—If a group health
plan, or a health insurance issuer in connec-
tion with the provision of health insurance
coverage, requires or provides for an enrollee
to designate a participating primary care
provider for a child of such enrollee, the plan
or issuer shall permit the enrollee to des-
ignate a physician who specializes in pediat-
rics as the child’s primary care provider.

(b) CoNsTRucCTION.—Nothing in subsection
(a) shall be construed to waive any exclu-
sions of coverage under the terms of the plan
or health insurance coverage with respect to
coverage of pediatric care.

SEC. 117. CONTINUITY OF CARE.

(a) IN GENERAL.—

(1) TERMINATION OF PROVIDER.—If a con-
tract between a group health plan, or a
health insurance issuer in connection with
the provision of health insurance coverage,
and a health care provider is terminated (as
defined in paragraph (3)(B)), or benefits or
coverage provided by a health care provider
are terminated because of a change in the
terms of provider participation in a group
health plan, and an individual who is a par-
ticipant, beneficiary, or enrollee in the plan
or coverage is undergoing treatment from
the provider for an ongoing special condition
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(as defined in paragraph (3)(A)) at the time of
such termination, the plan or issuer shall—

(A) notify the individual on a timely basis
of such termination and of the right to elect
continuation of coverage of treatment by the
provider under this section; and

(B) subject to subsection (c), permit the in-
dividual to elect to continue to be covered
with respect to treatment by the provider of
such condition during a transitional period
(provided under subsection (b)).

(2) TREATMENT OF TERMINATION OF CON-
TRACT WITH HEALTH INSURANCE ISSUER.—If a
contract for the provision of health insur-
ance coverage between a group health plan
and a health insurance issuer is terminated
and, as a result of such termination, cov-
erage of services of a health care provider is
terminated with respect to an individual, the
provisions of paragraph (1) (and the suc-
ceeding provisions of this section) shall
apply under the plan in the same manner as
if there had been a contract between the plan
and the provider that had been terminated,
but only with respect to benefits that are
covered under the plan after the contract
termination.

(3) DEFINITIONS.—For purposes of this sec-
tion:

(A) ONGOING SPECIAL CONDITION.—The term
“‘ongoing special condition’ has the meaning
given such term in section 114(b)(3), and also
includes pregnancy.

(B) TERMINATION.—The term ‘“‘terminated”
includes, with respect to a contract, the ex-
piration or nonrenewal of the contract, but
does not include a termination of the con-
tract by the plan or issuer for failure to meet
applicable quality standards or for fraud.

(b) TRANSITIONAL PERIOD.—

(1) IN GENERAL.—Except as provided in
paragraphs (2) through (4), the transitional
period under this subsection shall extend up
to 90 days (as determined by the treating
health care professional) after the date of
the notice described in subsection (a)(1)(A) of
the provider’s termination.

(2) SCHEDULED SURGERY AND ORGAN TRANS-
PLANTATION.—If surgery or organ transplan-
tation was scheduled for an individual before
the date of the announcement of the termi-
nation of the provider status under sub-
section (a)(1)(A) or if the individual on such
date was on an established waiting list or
otherwise scheduled to have such surgery or
transplantation, the transitional period
under this subsection with respect to the
surgery or transplantation shall extend be-
yond the period under paragraph (1) and
until the date of discharge of the individual
after completion of the surgery or transplan-
tation.

(3) PREGNANCY.—If—

(A) a participant, beneficiary, or enrollee
was determined to be pregnant at the time of
a provider’s termination of participation,
and

(B) the provider was treating the preg-
nancy before date of the termination,
the transitional period under this subsection
with respect to provider’s treatment of the
pregnancy shall extend through the provi-
sion of post-partum care directly related to
the delivery.

(4) TERMINAL ILLNESS.—If—

(A) a participant, beneficiary, or enrollee
was determined to be terminally ill (as de-
termined under section 1861(dd)(3)(A) of the
Social Security Act) at the time of a pro-
vider’s termination of participation, and

(B) the provider was treating the terminal
illness before the date of termination,
the transitional period under this subsection
shall extend for the remainder of the individ-
ual’s life for care directly related to the
treatment of the terminal illness or its med-
ical manifestations.
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(c) PERMISSIBLE TERMS AND CONDITIONS.—A
group health plan or health insurance issuer
may condition coverage of continued treat-
ment by a provider under subsection (a)(1)(B)
upon the individual notifying the plan of the
election of continued coverage and upon the
provider agreeing to the following terms and
conditions:

(1) The provider agrees to accept reim-
bursement from the plan or issuer and indi-
vidual involved (with respect to cost-shar-
ing) at the rates applicable prior to the start
of the transitional period as payment in full
(or, in the case described in subsection (a)(2),
at the rates applicable under the replace-
ment plan or issuer after the date of the ter-
mination of the contract with the health in-
surance issuer) and not to impose cost-shar-
ing with respect to the individual in an
amount that would exceed the cost-sharing
that could have been imposed if the contract
referred to in subsection (a)(1) had not been
terminated.

(2) The provider agrees to adhere to the
quality assurance standards of the plan or
issuer responsible for payment under para-
graph (1) and to provide to such plan or
issuer necessary medical information related
to the care provided.

(3) The provider agrees otherwise to adhere
to such plan’s or issuer’s policies and proce-
dures, including procedures regarding refer-
rals and obtaining prior authorization and
providing services pursuant to a treatment
plan (if any) approved by the plan or issuer.

(d) CoNsTRUCTION.—Nothing in this section
shall be construed to require the coverage of
benefits which would not have been covered
if the provider involved remained a partici-
pating provider.

SEC. 118. ACCESS TO NEEDED PRESCRIPTION
DRUGS.

If a group health plan, or health insurance
issuer that offers health insurance coverage,
provides benefits with respect to prescription
drugs but the coverage limits such benefits
to drugs included in a formulary, the plan or
issuer shall—

(1) ensure participation of participating
physicians and pharmacists in the develop-
ment of the formulary;

(2) disclose to providers and, disclose upon
request under section 121(c)(5) to partici-
pants, beneficiaries, and enrollees, the na-
ture of the formulary restrictions; and

(3) consistent with the standards for a uti-
lization review program under section 101,
provide for exceptions from the formulary
limitation when a non-formulary alternative
is medically indicated.

SEC. 119. COVERAGE FOR INDIVIDUALS PARTICI-
PATING IN APPROVED CLINICAL
TRIALS.

(a) COVERAGE.—

(1) IN GENERAL.—If a group health plan, or
health insurance issuer that is providing
health insurance coverage, provides coverage
to a qualified individual (as defined in sub-
section (b)), the plan or issuer—

(A) may not deny the individual participa-
tion in the clinical trial referred to in sub-
section (b)(2);

(B) subject to subsection (c), may not deny
(or limit or impose additional conditions on)
the coverage of routine patient costs for
items and services furnished in connection
with participation in the trial; and

(C) may not discriminate against the indi-
vidual on the basis of the enrollee’s partici-
pation in such trial.

(2) EXCLUSION OF CERTAIN COSTS.—For pur-
poses of paragraph (1)(B), routine patient
costs do not include the cost of the tests or
measurements conducted primarily for the
purpose of the clinical trial involved.

(8) USE OF IN-NETWORK PROVIDERS.—If one
or more participating providers is partici-
pating in a clinical trial, nothing in para-
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graph (1) shall be construed as preventing a
plan or issuer from requiring that a qualified
individual participate in the trial through
such a participating provider if the provider
will accept the individual as a participant in
the trial.

(b) QUALIFIED INDIVIDUAL DEFINED.—FoOr
purposes of subsection (a), the term ‘“‘quali-
fied individual’’ means an individual who is a
participant or beneficiary in a group health
plan, or who is an enrollee under health in-
surance coverage, and who meets the fol-
lowing conditions:

(1)(A) The individual has a life-threatening
or serious illness for which no standard
treatment is effective.

(B) The individual is eligible to participate
in an approved clinical trial according to the
trial protocol with respect to treatment of
such illness.

(C) The individual’s participation in the
trial offers meaningful potential for signifi-
cant clinical benefit for the individual.

(2) Either—

(A) the referring physician is a partici-
pating health care professional and has con-
cluded that the individual’s participation in
such trial would be appropriate based upon
the individual meeting the conditions de-
scribed in paragraph (1); or

(B) the participant, beneficiary, or enrollee
provides medical and scientific information
establishing that the individual’s participa-
tion in such trial would be appropriate based
upon the individual meeting the conditions
described in paragraph (1).

(c) PAYMENT.—

(1) IN GENERAL.—Under this section a group
health plan or health insurance issuer shall
provide for payment for routine patient costs
described in subsection (a)(2) but is not re-
quired to pay for costs of items and services
that are reasonably expected (as determined
by the Secretary) to be paid for by the spon-
sors of an approved clinical trial.

(2) PAYMENT RATE.—In the case of covered
items and services provided by—

(A) a participating provider, the payment
rate shall be at the agreed upon rate, or

(B) a nonparticipating provider, the pay-
ment rate shall be at the rate the plan or
issuer would normally pay for comparable
services under subparagraph (A).

(d) APPROVED CLINICAL TRIAL DEFINED.—

(1) IN GENERAL.—IN this section, the term
‘“‘approved clinical trial’”” means a clinical re-
search study or clinical investigation ap-
proved and funded (which may include fund-
ing through in-kind contributions) by one or
more of the following:

(A) The National Institutes of Health.

(B) A cooperative group or center of the
National Institutes of Health.

(C) Either of the following if the conditions
described in paragraph (2) are met:

(i) The Department of Veterans Affairs.

(ii) The Department of Defense.

(2) CONDITIONS FOR DEPARTMENTS.—The
conditions described in this paragraph, for a
study or investigation conducted by a De-
partment, are that the study or investiga-
tion has been reviewed and approved through
a system of peer review that the Secretary
determines—

(A) to be comparable to the system of peer
review of studies and investigations used by
the National Institutes of Health, and

(B) assures unbiased review of the highest
scientific standards by qualified individuals
who have no interest in the outcome of the
review.

(e) CoNsSTRUCTION.—Nothing in this section
shall be construed to limit a plan’s or
issuer’s coverage with respect to clinical
trials.

Subtitle C—Access to Information
SEC. 121. PATIENT ACCESS TO INFORMATION.
(a) DISCLOSURE REQUIREMENT.—
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(1) GROUP HEALTH PLANS.—A group health
plan shall—

(A) provide to participants and bene-
ficiaries at the time of initial coverage under
the plan (or the effective date of this section,
in the case of individuals who are partici-
pants or beneficiaries as of such date), and at
least annually thereafter, the information
described in subsection (b) in printed form;

(B) provide to participants and bene-
ficiaries, within a reasonable period (as spec-
ified by the appropriate Secretary) before or
after the date of significant changes in the
information described in subsection (b), in-
formation in printed form on such signifi-
cant changes; and

(C) upon request, make available to par-
ticipants and beneficiaries, the applicable
authority, and prospective participants and
beneficiaries, the information described in
subsection (b) or (c) in printed form.

(2) HEALTH INSURANCE ISSUERS.—A health
insurance issuer in connection with the pro-
vision of health insurance coverage shall—

(A) provide to individuals enrolled under
such coverage at the time of enrollment, and
at least annually thereafter, the information
described in subsection (b) in printed form;

(B) provide to enrollees, within a reason-
able period (as specified by the appropriate
Secretary) before or after the date of signifi-
cant changes in the information described in
subsection (b), information in printed form
on such significant changes; and

(C) upon request, make available to the ap-
plicable authority, to individuals who are
prospective enrollees, and to the public the
information described in subsection (b) or (c)
in printed form.

(b) INFORMATION PROVIDED.—The informa-
tion described in this subsection with respect
to a group health plan or health insurance
coverage offered by a health insurance issuer
includes the following:

(1) SERVICE AREA.—The service area of the
plan or issuer.

(2) BENEFITS.—Benefits offered under the
plan or coverage, including—

(A) covered benefits, including benefit lim-
its and coverage exclusions;

(B) cost sharing, such as deductibles, coin-
surance, and copayment amounts, including
any liability for balance billing, any max-
imum limitations on out of pocket expenses,
and the maximum out of pocket costs for
services that are provided by nonpartici-
pating providers or that are furnished with-
out meeting the applicable utilization review
requirements;

(C) the extent to which benefits may be ob-
tained from nonparticipating providers;

(D) the extent to which a participant, ben-
eficiary, or enrollee may select from among
participating providers and the types of pro-
viders participating in the plan or issuer net-
work;

(E) process for determining experimental
coverage; and

(F) use of a prescription drug formulary.

(3) Access.—A description of the following:

(A) The number, mix, and distribution of
providers under the plan or coverage.

(B) Out-of-network coverage (if any) pro-
vided by the plan or coverage.

(C) Any point-of-service option (including
any supplemental premium or cost-sharing
for such option).

(D) The procedures for participants, bene-
ficiaries, and enrollees to select, access, and
change participating primary and specialty
providers.

(E) The rights and procedures for obtaining
referrals (including standing referrals) to
participating and nonparticipating pro-
viders.

(F) The name, address, and telephone num-
ber of participating health care providers
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and an indication of whether each such pro-
vider is available to accept new patients.

(G) Any limitations imposed on the selec-
tion of qualifying participating health care
providers, including any limitations imposed
under section 112(b)(2).

(H) How the plan or issuer addresses the
needs of participants, beneficiaries, and en-
rollees and others who do not speak English
or who have other special communications
needs in accessing providers under the plan
or coverage, including the provision of infor-
mation described in this subsection and sub-
section (c) to such individuals.

(4) OUT-OF-AREA COVERAGE.—Out-of-area
coverage provided by the plan or issuer.

(5) EMERGENCY COVERAGE.—Coverage of
emergency services, including—

(A) the appropriate use of emergency serv-
ices, including use of the 911 telephone sys-
tem or its local equivalent in emergency sit-
uations and an explanation of what con-
stitutes an emergency situation;

(B) the process and procedures of the plan
or issuer for obtaining emergency services;
and

(C) the locations of (i) emergency depart-
ments, and (ii) other settings, in which plan
physicians and hospitals provide emergency
services and post-stabilization care.

(6) PERCENTAGE OF PREMIUMS USED FOR BEN-
EFITS (LOSS-RATIOS).—In the case of health
insurance coverage only (and not with re-
spect to group health plans that do not pro-
vide coverage through health insurance cov-
erage), a description of the overall loss-ratio
for the coverage (as defined in accordance
with rules established or recognized by the
Secretary of Health and Human Services).

(7) PRIOR AUTHORIZATION RULES.—Rules re-
garding prior authorization or other review
requirements that could result in noncov-
erage or nonpayment.

(8) GRIEVANCE AND APPEALS PROCEDURES.—
All appeal or grievance rights and procedures
under the plan or coverage, including the
method for filing grievances and the time
frames and circumstances for acting on
grievances and appeals, who is the applicable
authority with respect to the plan or issuer.

(9) QUALITY ASSURANCE.—AnNy information
made public by an accrediting organization
in the process of accreditation of the plan or
issuer or any additional quality indicators
the plan or issuer makes available.

(10) INFORMATION ON ISSUER.—Notice of ap-
propriate mailing addresses and telephone
numbers to be used by participants, bene-
ficiaries, and enrollees in seeking informa-
tion or authorization for treatment.

(11) NOTICE OF REQUIREMENTS.—Notice of
the requirements of this title.

(12) AVAILABILITY OF INFORMATION ON RE-
QUEST.—Notice that the information de-
scribed in subsection (c) is available upon re-
quest.

(c) INFORMATION MADE AVAILABLE UPON
REQUEST.—The information described in this
subsection is the following:

(1) UTILIZATION REVIEW ACTIVITIES.—A de-
scription of procedures used and require-
ments (including circumstances, time
frames, and appeal rights) under any utiliza-
tion review program under section 101, in-
cluding under any drug formulary program
under section 118.

(2) GRIEVANCE AND APPEALS INFORMATION.—
Information on the number of grievances and
appeals and on the disposition in the aggre-
gate of such matters.

(3) METHOD OF PHYSICIAN COMPENSATION.—A
general description by category (including
salary, fee-for-service, capitation, and such
other categories as may be specified in regu-
lations of the Secretary) of the applicable
method by which a specified prospective or
treating health care professional is (or would
be) compensated in connection with the pro-
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vision of health care under the plan or cov-
erage.

(4) SPECIFIC INFORMATION ON CREDENTIALS
OF PARTICIPATING PROVIDERS.—In the case of
each participating provider, a description of
the credentials of the provider.

(5) FORMULARY RESTRICTIONS.—A descrip-
tion of the nature of any drug formula re-
strictions.

(6) PARTICIPATING PROVIDER LIST.—A list of
current participating health care providers.

(d) ConsTRUCTION.—Nothing in this section
shall be construed as requiring public disclo-
sure of individual contracts or financial ar-
rangements between a group health plan or
health insurance issuer and any provider.

Subtitle D—Protecting the Doctor-Patient

Relationship
SEC. 131. PROHIBITION OF INTERFERENCE WITH
CERTAIN MEDICAL COMMUNICA-
TIONS.

(a) GENERAL RULE.—The provisions of any
contract or agreement, or the operation of
any contract or agreement, between a group
health plan or health insurance issuer in re-
lation to health insurance coverage (includ-
ing any partnership, association, or other or-
ganization that enters into or administers
such a contract or agreement) and a health
care provider (or group of health care pro-
viders) shall not prohibit or otherwise re-
strict a health care professional from advis-
ing such a participant, beneficiary, or en-
rollee who is a patient of the professional
about the health status of the individual or
medical care or treatment for the individ-
ual’s condition or disease, regardless of
whether benefits for such care or treatment
are provided under the plan or coverage, if
the professional is acting within the lawful
scope of practice.

(b) NULLIFICATION.—ANYy contract provision
or agreement that restricts or prohibits med-
ical communications in violation of sub-
section (a) shall be null and void.

SEC. 132. PROHIBITION OF DISCRIMINATION
AGAINST PROVIDERS BASED ON LlI-
CENSURE.

(a) IN GENERAL.—A group health plan and a
health insurance issuer offering health insur-
ance coverage shall not discriminate with re-
spect to participation or indemnification as
to any provider who is acting within the
scope of the provider’s license or certifi-
cation under applicable State law, solely on
the basis of such license or certification.

(b) CONSTRUCTION.—Subsection (a) shall
not be construed—

(1) as requiring the coverage under a group
health plan or health insurance coverage of
particular benefits or services or to prohibit
a plan or issuer from including providers
only to the extent necessary to meet the
needs of the plan’s or issuer’s participants,
beneficiaries, or enrollees or from estab-
lishing any measure designed to maintain
quality and control costs consistent with the
responsibilities of the plan or issuer;

(2) to override any State licensure or
scope-of-practice law; or

(3) as requiring a plan or issuer that offers
network coverage to include for participa-
tion every willing provider who meets the
terms and conditions of the plan or issuer.
SEC. 133. PROHIBITION AGAINST IMPROPER IN-

CENTIVE ARRANGEMENTS.

(a) IN GENERAL.—A group health plan and a
health insurance issuer offering health insur-
ance coverage may not operate any physi-
cian incentive plan (as defined in subpara-
graph (B) of section 1876(i)(8) of the Social
Security Act) unless the requirements de-
scribed in clauses (i), (ii)(1), and (iii) of sub-
paragraph (A) of such section are met with
respect to such a plan.

(b) APPLICATION.—For purposes of carrying
out paragraph (1), any reference in section
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1876(i)(8) of the Social Security Act to the
Secretary, an eligible organization, or an in-
dividual enrolled with the organization shall
be treated as a reference to the applicable
authority, a group health plan or health in-
surance issuer, respectively, and a partici-
pant, beneficiary, or enrollee with the plan
or organization, respectively.

(c) CoNsSTRUCTION.—Nothing in this section
shall be construed as prohibiting all capita-
tion and similar arrangements or all pro-
vider discount arrangements.

SEC. 134. PAYMENT OF CLAIMS.

A group health plan, and a health insur-
ance issuer offering group health insurance
coverage, shall provide for prompt payment
of claims submitted for health care services
or supplies furnished to a participant, bene-
ficiary, or enrollee with respect to benefits
covered by the plan or issuer, in a manner
consistent with the provisions of sections
1816(c)(2) and 1842(c)(2) of the Social Security
Act (42 U.S.C. 139%5h(c)(2) and 42 U.S.C.
1395u(c)(2)), except that for purposes of this
section, subparagraph (C) of section 1816(c)(2)
of the Social Security Act shall be treated as
applying to claims received from a partici-
pant, beneficiary, or enrollee as well as
claims referred to in such subparagraph.

SEC. 135. PROTECTION FOR PATIENT ADVOCACY.

(a) PROTECTION FOR USE OF UTILIZATION RE-
VIEW AND GRIEVANCE PROCESS.—A group
health plan, and a health insurance issuer
with respect to the provision of health insur-
ance coverage, may not retaliate against a
participant, beneficiary, enrollee, or health
care provider based on the participant’s,
beneficiary’s, enrollee’s or provider’s use of,
or participation in, a utilization review proc-
ess or a grievance process of the plan or
issuer (including an internal or external re-
view or appeal process) under this title.

(b) PROTECTION FOR QUALITY ADVOCACY BY
HEALTH CARE PROFESSIONALS.—

(1) IN GENERAL.—A group health plan or
health insurance issuer may not retaliate or
discriminate against a protected health care
professional because the professional in good
faith—

(A) discloses information relating to the
care, services, or conditions affecting one or
more participants, beneficiaries, or enrollees
of the plan or issuer to an appropriate public
regulatory agency, an appropriate private
accreditation body, or appropriate manage-
ment personnel of the plan or issuer; or

(B) initiates, cooperates, or otherwise par-

ticipates in an investigation or proceeding
by such an agency with respect to such care,
services, or conditions.
If an institutional health care provider is a
participating provider with such a plan or
issuer or otherwise receives payments for
benefits provided by such a plan or issuer,
the provisions of the previous sentence shall
apply to the provider in relation to care,
services, or conditions affecting one or more
patients within an institutional health care
provider in the same manner as they apply
to the plan or issuer in relation to care, serv-
ices, or conditions provided to one or more
participants, beneficiaries, or enrollees; and
for purposes of applying this sentence, any
reference to a plan or issuer is deemed a ref-
erence to the institutional health care pro-
vider.

(2) GooD FAITH ACTION.—For purposes of
paragraph (1), a protected health care profes-
sional is considered to be acting in good
faith with respect to disclosure of informa-
tion or participation if, with respect to the
information disclosed as part of the action—

(A) the disclosure is made on the basis of
personal knowledge and is consistent with
that degree of learning and skill ordinarily
possessed by health care professionals with
the same licensure or certification and the
same experience;
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(B) the professional reasonably believes
the information to be true;

(C) the information evidences either a vio-
lation of a law, rule, or regulation, of an ap-
plicable accreditation standard, or of a gen-
erally recognized professional or clinical
standard or that a patient is in imminent
hazard of loss of life or serious injury; and

(D) subject to subparagraphs (B) and (C) of
paragraph (3), the professional has followed
reasonable internal procedures of the plan,
issuer, or institutional health care provider
established for the purpose of addressing
quality concerns before making the disclo-
sure.

(3) EXCEPTION AND SPECIAL RULE.—

(A) GENERAL EXCEPTION.—Paragraph (1)
does not protect disclosures that would vio-
late Federal or State law or diminish or im-
pair the rights of any person to the contin-
ued protection of confidentiality of commu-
nications provided by such law.

(B) NOTICE OF INTERNAL PROCEDURES.—Sub-
paragraph (D) of paragraph (2) shall not
apply unless the internal procedures in-
volved are reasonably expected to be known
to the health care professional involved. For
purposes of this subparagraph, a health care
professional is reasonably expected to know
of internal procedures if those procedures
have been made available to the professional
through distribution or posting.

(C) INTERNAL PROCEDURE EXCEPTION.—Sub-
paragraph (D) of paragraph (2) also shall not
apply if—

(i) the disclosure relates to an imminent
hazard of loss of life or serious injury to a
patient;

(ii) the disclosure is made to an appro-
priate private accreditation body pursuant
to disclosure procedures established by the
body; or

(iii) the disclosure is in response to an in-
quiry made in an investigation or proceeding
of an appropriate public regulatory agency
and the information disclosed is limited to
the scope of the investigation or proceeding.

(4) ADDITIONAL CONSIDERATIONS.—It shall
not be a violation of paragraph (1) to take an
adverse action against a protected health
care professional if the plan, issuer, or pro-
vider taking the adverse action involved
demonstrates that it would have taken the
same adverse action even in the absence of
the activities protected under such para-
graph.

(5) NoTICE.—A group health plan, health in-
surance issuer, and institutional health care
provider shall post a notice, to be provided
or approved by the Secretary of Labor, set-
ting forth excerpts from, or summaries of,
the pertinent provisions of this subsection
and information pertaining to enforcement
of such provisions.

(6) CONSTRUCTIONS.—

(A) DETERMINATIONS OF COVERAGE.—Noth-
ing in this subsection shall be construed to
prohibit a plan or issuer from making a de-
termination not to pay for a particular med-
ical treatment or service or the services of a
type of health care professional.

(B) ENFORCEMENT OF PEER REVIEW PROTO-
COLS AND INTERNAL PROCEDURES.—Nothing in
this subsection shall be construed to prohibit
a plan, issuer, or provider from establishing
and enforcing reasonable peer review or uti-
lization review protocols or determining
whether a protected health care professional
has complied with those protocols or from
establishing and enforcing internal proce-
dures for the purpose of addressing quality
concerns.

(C) RELATION TO OTHER RIGHTS.—Nothing in
this subsection shall be construed to abridge
rights of participants, beneficiaries, enroll-
ees, and protected health care professionals
under other applicable Federal or State laws.
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(7) PROTECTED HEALTH CARE PROFESSIONAL
DEFINED.—For purposes of this subsection,
the term ‘“‘protected health care profes-
sional”” means an individual who is a li-
censed or certified health care professional
and who—

(A) with respect to a group health plan or
health insurance issuer, is an employee of
the plan or issuer or has a contract with the
plan or issuer for provision of services for
which benefits are available under the plan
or issuer; or

(B) with respect to an institutional health
care provider, is an employee of the provider
or has a contract or other arrangement with
the provider respecting the provision of
health care services.

Subtitle E—Definitions
SEC. 151. DEFINITIONS.

(a) INCORPORATION OF GENERAL DEFINI-
TIONS.—Except as otherwise provided, the
provisions of section 2791 of the Public
Health Service Act shall apply for purposes
of this title in the same manner as they
apply for purposes of title XXVII of such
Act.

(b) SECRETARY.—EXcept as otherwise pro-
vided, the term ‘‘Secretary’ means the Sec-
retary of Health and Human Services, in con-
sultation with the Secretary of Labor and
the term “‘appropriate Secretary’’ means the
Secretary of Health and Human Services in
relation to carrying out this title under sec-
tions 2706 and 2751 of the Public Health Serv-
ice Act and the Secretary of Labor in rela-
tion to carrying out this title under section
713 of the Employee Retirement Income Se-
curity Act of 1974,

(c) ADDITIONAL DEFINITIONS.—FOr purposes
of this title:

(1) ACTIVELY PRACTICING.—The term ‘‘ac-
tively practicing”” means, with respect to a
physician or other health care professional,
such a physician or professional who pro-
vides professional services to individual pa-
tients on average at least two full days per
week.

(2) APPLICABLE AUTHORITY.—The term “‘ap-
plicable authority’” means—

(A) in the case of a group health plan, the
Secretary of Health and Human Services and
the Secretary of Labor; and

(B) in the case of a health insurance issuer
with respect to a specific provision of this
title, the applicable State authority (as de-
fined in section 2791(d) of the Public Health
Service Act), or the Secretary of Health and
Human Services, if such Secretary is enforc-
ing such provision under section 2722(a)(2) or
2761(a)(2) of the Public Health Service Act.

(3) CLINICAL PEER.—The term “‘clinical
peer’” means, with respect to a review or ap-
peal, an actively practicing physician
(allopathic or osteopathic) or other actively
practicing health care professional who holds
a nonrestricted license, and who is appro-
priately credentialed in the same or similar
specialty or subspecialty (as appropriate) as
typically handles the medical condition, pro-
cedure, or treatment under review or appeal
and includes a pediatric specialist where ap-
propriate; except that only a physician
(allopathic or osteopathic) may be a clinical
peer with respect to the review or appeal of
treatment recommended or rendered by a
physician.

(4) ENROLLEE.—The term  ‘“‘enrollee”
means, with respect to health insurance cov-
erage offered by a health insurance issuer, an
individual enrolled with the issuer to receive
such coverage.

(5) GROUP HEALTH PLAN.—The term ‘‘group
health plan’ has the meaning given such
term in section 733(a) of the Employee Re-
tirement Income Security Act of 1974 and in
section 2791(a)(1) of the Public Health Serv-
ice Act.
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(6) HEALTH CARE PROFESSIONAL.—The term
““health care professional’” means an indi-
vidual who is licensed, accredited, or cer-
tified under State law to provide specified
health care services and who is operating
within the scope of such licensure, accredita-
tion, or certification.

(7) HEALTH CARE PROVIDER.—The term
““health care provider’” includes a physician
or other health care professional, as well as
an institutional or other facility or agency
that provides health care services and that is
licensed, accredited, or certified to provide
health care items and services under applica-
ble State law.

(8) NETWORK.—The term ‘“‘network’ means,
with respect to a group health plan or health
insurance issuer offering health insurance
coverage, the participating health care pro-
fessionals and providers through whom the
plan or issuer provides health care items and
services to participants, beneficiaries, or en-
rollees.

(9) NONPARTICIPATING.—The term ‘‘non-
participating” means, with respect to a
health care provider that provides health
care items and services to a participant, ben-
eficiary, or enrollee under group health plan
or health insurance coverage, a health care
provider that is not a participating health
care provider with respect to such items and
services.

(10) PARTICIPATING.—The term ‘‘partici-
pating’ means, with respect to a health care
provider that provides health care items and
services to a participant, beneficiary, or en-
rollee under group health plan or health in-
surance coverage offered by a health insur-
ance issuer, a health care provider that fur-
nishes such items and services under a con-
tract or other arrangement with the plan or
issuer.

(11) PRIOR AUTHORIZATION.—The term
“‘prior authorization” means the process of
obtaining prior approval from a health insur-
ance issuer or group health plan for the pro-
vision or coverage of medical services.

SEC. 152. PREEMPTION; STATE FLEXIBILITY; CON-
STRUCTION.

(@) CONTINUED APPLICABILITY OF STATE
LAW WITH RESPECT TO HEALTH INSURANCE
ISSUERS.—

(1) IN GENERAL.—Subject to paragraph (2),
this title shall not be construed to supersede
any provision of State law which establishes,
implements, or continues in effect any
standard or requirement solely relating to
health insurance issuers (in connection with
group health insurance coverage or other-
wise) except to the extent that such standard
or requirement prevents the application of a
requirement of this title.

(2) CONTINUED PREEMPTION WITH RESPECT TO
GROUP HEALTH PLANS.—Nothing in this title
shall be construed to affect or modify the
provisions of section 514 of the Employee Re-
tirement Income Security Act of 1974 with
respect to group health plans.

(b) DEFINITIONS.—For purposes of this sec-
tion:

(1) STATE LAW.—The term ‘“‘State law’ in-
cludes all laws, decisions, rules, regulations,
or other State action having the effect of
law, of any State. A law of the United States
applicable only to the District of Columbia
shall be treated as a State law rather than a
law of the United States.

(2) STATE.—The term ‘“‘State” includes a
State, the District of Columbia, Puerto Rico,
the Virgin Islands, Guam, American Samoa,
the Northern Mariana Islands, any political
subdivisions of such, or any agency or in-
strumentality of such.

SEC. 153. EXCLUSIONS.

(a) NO BENEFIT REQUIREMENTS.—Nothing in
this title shall be construed to require a
group health plan or a health insurance

CONGRESSIONAL RECORD —HOUSE

issuer offering health insurance coverage to

provide items and services (including abor-

tions) that are specifically excluded under
the plan or coverage.

(b) EXCLUSION FROM ACCESS TO CARE MAN-
AGED CARE PROVISIONS FOR FEE-FOR-SERVICE
COVERAGE.—

(1) IN GENERAL.—The provisions of sections
111 through 117 shall not apply to a group
health plan or health insurance coverage if
the only coverage offered under the plan or
coverage is fee-for-service coverage (as de-
fined in paragraph (2)).

(2) FEE-FOR-SERVICE COVERAGE DEFINED.—
For purposes of this subsection, the term
‘‘fee-for-service coverage’” means coverage
under a group health plan or health insur-
ance coverage that—

(A) reimburses hospitals, health profes-
sionals, and other providers on the basis of a
rate determined by the plan or issuer on a
fee-for-service basis without placing the pro-
vider at financial risk;

(B) does not vary reimbursement for such a
provider based on an agreement to contract
terms and conditions or the utilization of
health care items or services relating to such
provider;

(C) does not restrict the selection of pro-
viders among those who are lawfully author-
ized to provide the covered services and
agree to accept the terms and conditions of
payment established under the plan or by
the issuer; and

(D) for which the plan or issuer does not
require prior authorization before providing
coverage for any services.

SEC. 154. COVERAGE OF LIMITED SCOPE PLANS.
Only for purposes of applying the require-

ments of this title under sections 2707 and

2753 of the Public Health Service Act and

section 714 of the Employee Retirement In-

come Security Act of 1974, section
2791(c)(2)(A), and section 733(c)(2)(A) of the

Employee Retirement Income Security Act

of 1974 shall be deemed not to apply.

SEC. 155. REGULATIONS.

The Secretaries of Health and Human
Services and Labor shall issue such regula-
tions as may be necessary or appropriate to
carry out this title. Such regulations shall
be issued consistent with section 104 of
Health Insurance Portability and Account-
ability Act of 1996. Such Secretaries may
promulgate any interim final rules as the
Secretaries determine are appropriate to
carry out this title.

TITLE [1I—APPLICATION OF QUALITY
CARE STANDARDS TO GROUP HEALTH
PLANS AND HEALTH INSURANCE COV-
ERAGE UNDER THE PUBLIC HEALTH
SERVICE ACT

SEC. 201. APPLICATION TO GROUP HEALTH

PLANS AND GROUP HEALTH INSUR-
ANCE COVERAGE.

(@) IN GENERAL.—Subpart 2 of part A of
title XXVII of the Public Health Service Act
is amended by adding at the end the fol-
lowing new section:

“SEC. 2707. PATIENT PROTECTION STANDARDS.
““(a) IN GENERAL.—Each group health plan

shall comply with patient protection re-
quirements under title 1 of the Bipartisan
Consensus Managed Care Improvement Act
of 1999, and each health insurance issuer
shall comply with patient protection re-
quirements under such title with respect to
group health insurance coverage it offers,
and such requirements shall be deemed to be
incorporated into this subsection.

“(b) NoTICE.—A group health plan shall
comply with the notice requirement under
section 711(d) of the Employee Retirement
Income Security Act of 1974 with respect to
the requirements referred to in subsection
(a) and a health insurance issuer shall com-
ply with such notice requirement as if such
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section applied to such issuer and such issuer
were a group health plan.”.

(b) CONFORMING  AMENDMENT.—Section
2721(b)(2)(A) of such Act (42 U.S.C. 300gg-
21(b)(2)(A)) is amended by inserting ‘‘(other
than section 2707)” after ‘“‘requirements of
such subparts’’.

SEC. 202. APPLICATION TO INDIVIDUAL HEALTH
INSURANCE COVERAGE.

Part B of title XXVII of the Public Health
Service Act is amended by inserting after
section 2752 the following new section:

“SEC. 2753. PATIENT PROTECTION STANDARDS.

“(a) IN GENERAL.—Each health insurance
issuer shall comply with patient protection
requirements under title | of the Bipartisan
Consensus Managed Care Improvement Act
of 1999 with respect to individual health in-
surance coverage it offers, and such require-
ments shall be deemed to be incorporated
into this subsection.

““(b) NoTICE.—A health insurance issuer
under this part shall comply with the notice
requirement under section 711(d) of the Em-
ployee Retirement Income Security Act of
1974 with respect to the requirements of such
title as if such section applied to such issuer
and such issuer were a group health plan.”.

TITLE I1HI—AMENDMENTS TO THE EM-
PLOYEE RETIREMENT INCOME SECU-
RITY ACT OF 1974

SEC. 301. APPLICATION OF PATIENT PROTECTION

STANDARDS TO GROUP HEALTH
PLANS AND GROUP HEALTH INSUR-
ANCE COVERAGE UNDER THE EM-
PLOYEE RETIREMENT INCOME SE-
CURITY ACT OF 1974.

Subpart B of part 7 of subtitle B of title |
of the Employee Retirement Income Secu-
rity Act of 1974 is amended by adding at the
end the following new section:

“SEC. 714. PATIENT PROTECTION STANDARDS.
““(@) IN GENERAL.—Subject to subsection

(b), a group health plan (and a health insur-

ance issuer offering group health insurance

coverage in connection with such a plan)
shall comply with the requirements of title |
of the Bipartisan Consensus Managed Care

Improvement Act of 1999 (as in effect as of

the date of the enactment of such Act), and

such requirements shall be deemed to be in-
corporated into this subsection.

““(b) PLAN SATISFACTION OF CERTAIN RE-
QUIREMENTS.—

““(1) SATISFACTION OF CERTAIN REQUIRE-
MENTS THROUGH INSURANCE.—For purposes of
subsection (a), insofar as a group health plan
provides benefits in the form of health insur-
ance coverage through a health insurance
issuer, the plan shall be treated as meeting
the following requirements of title | of the
Bipartisan Consensus Managed Care Im-
provement Act of 1999 with respect to such
benefits and not be considered as failing to
meet such requirements because of a failure
of the issuer to meet such requirements so
long as the plan sponsor or its representa-
tives did not cause such failure by the issuer:

“(A) Section 112 (relating to choice of pro-
viders).

“(B) Section 113 (relating
emergency care).

““(C) Section 114 (relating to access to spe-
cialty care).

““(D) Section 115 (relating to access to ob-
stetrical and gynecological care).

““(E) Section 116 (relating to access to pedi-
atric care).

“(F) Section 117(a)(1) (relating to con-
tinuity in case of termination of provider
contract) and section 117(a)(2) (relating to
continuity in case of termination of issuer
contract), but only insofar as a replacement
issuer assumes the obligation for continuity
of care.

“(G) Section 118 (relating to access to
needed prescription drugs).

to access to
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““(H) Section 119 (relating to coverage for
individuals participating in approved clinical
trials.)

“(1) Section 134 (relating to payment of
claims).

“(2) INFORMATION.—WIith respect to infor-
mation required to be provided or made
available under section 121, in the case of a
group health plan that provides benefits in
the form of health insurance coverage
through a health insurance issuer, the Sec-
retary shall determine the circumstances
under which the plan is not required to pro-
vide or make available the information (and
is not liable for the issuer’s failure to pro-
vide or make available the information), if
the issuer is obligated to provide and make
available (or provides and makes available)
such information.

““(3) GRIEVANCE AND INTERNAL APPEALS.—
With respect to the internal appeals process
and the grievance system required to be es-
tablished under sections 102 and 104, in the
case of a group health plan that provides
benefits in the form of health insurance cov-
erage through a health insurance issuer, the
Secretary shall determine the circumstances
under which the plan is not required to pro-
vide for such process and system (and is not
liable for the issuer’s failure to provide for
such process and system), if the issuer is ob-
ligated to provide for (and provides for) such
process and system.

“‘(4) EXTERNAL APPEALS.—Pursuant to rules
of the Secretary, insofar as a group health
plan enters into a contract with a qualified
external appeal entity for the conduct of ex-
ternal appeal activities in accordance with
section 103, the plan shall be treated as
meeting the requirement of such section and
is not liable for the entity’s failure to meet
any requirements under such section.

““(5) APPLICATION TO PROHIBITIONS.—Pursu-
ant to rules of the Secretary, if a health in-
surance issuer offers health insurance cov-
erage in connection with a group health plan
and takes an action in violation of any of the
following sections, the group health plan
shall not be liable for such violation unless
the plan caused such violation:

““(A) Section 131 (relating to prohibition of
interference with certain medical commu-
nications).

““(B) Section 132 (relating to prohibition of
discrimination against providers based on li-
censure).

“(C) Section 133 (relating to prohibition
against improper incentive arrangements).

‘(D) Section 135 (relating to protection for
patient advocacy).

““(6) CoNsTRuUCTION.—Nothing in this sub-
section shall be construed to affect or modify
the responsibilities of the fiduciaries of a
group health plan under part 4 of subtitle B.

“(7) APPLICATION TO CERTAIN PROHIBITIONS
AGAINST RETALIATION.—With respect to com-
pliance with the requirements of section
135(b)(1) of the Bipartisan Consensus Man-
aged Care Improvement Act of 1999, for pur-
poses of this subtitle the term ‘group health
plan’ is deemed to include a reference to an
institutional health care provider.

““(c) ENFORCEMENT OF CERTAIN REQUIRE-
MENTS.—

““(1) CoMPLAINTS.—ANy protected health
care professional who believes that the pro-
fessional has been retaliated or discrimi-
nated against in violation of section 135(b)(1)
of the Bipartisan Consensus Managed Care
Improvement Act of 1999 may file with the
Secretary a complaint within 180 days of the
date of the alleged retaliation or discrimina-
tion.

““(2) INVESTIGATION.—The Secretary shall
investigate such complaints and shall deter-
mine if a violation of such section has oc-
curred and, if so, shall issue an order to en-
sure that the protected health care profes-
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sional does not suffer any loss of position,
pay, or benefits in relation to the plan,
issuer, or provider involved, as a result of
the violation found by the Secretary.

““(d) CONFORMING REGULATIONS.—The Sec-
retary may issue regulations to coordinate
the requirements on group health plans
under this section with the requirements im-
posed under the other provisions of this
title.”.

(b) SATISFACTION OF ERISA CLAIMS PROCE-
DURE REQUIREMENT.—Section 503 of such Act
(29 U.S.C. 1133) is amended by inserting “(a)”
after ““SEc. 503.”” and by adding at the end
the following new subsection:

“(b) In the case of a group health plan (as
defined in section 733) compliance with the
requirements of subtitle A of title | of the
Bipartisan Consensus Managed Care Im-
provement Act of 1999 in the case of a claims
denial shall be deemed compliance with sub-
section (a) with respect to such claims de-
nial.”.

(c) CONFORMING AMENDMENTS.—(1) Section
732(a) of such Act (29 U.S.C. 1185(a)) is
amended by striking ‘‘section 711 and in-
serting ‘‘sections 711 and 714"".

(2) The table of contents in section 1 of
such Act is amended by inserting after the
item relating to section 713 the following
new item:

‘“‘Sec. 714. Patient protection standards.”.

(3) Section 502(b)(3) of such Act (29 U.S.C.
1132(b)(3)) is amended by inserting ‘‘(other
than section 135(b))’’ after “‘part 7.

SEC. 302. ERISA PREEMPTION NOT TO APPLY TO

CERTAIN ACTIONS INVOLVING
HEALTH INSURANCE POLICY-
HOLDERS.

(a) IN GENERAL.—Section 514 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1144) is amended by adding at
the end the following subsections:

‘“(e) PREEMPTION NOT TO APPLY TO CERTAIN
ACTIONS ARISING OUT OF PROVISION OF
HEALTH BENEFITS.—

‘(1) NON-PREEMPTION OF CERTAIN CAUSES OF
ACTION.—

“(A) IN GENERAL.—Except as provided in
this subsection, nothing in this title shall be
construed to invalidate, impair, or supersede
any cause of action by a participant or bene-
ficiary (or the estate of a participant or ben-
eficiary) under State law to recover damages
resulting from personal injury or for wrong-
ful death against any person—

‘(i) in connection with the provision of in-
surance, administrative services, or medical
services by such person to or for a group
health plan as defined in section 733), or

““(ii) that arises out of the arrangement by
such person for the provision of such insur-
ance, administrative services, or medical
services by other persons.

““(B) LIMITATION ON PUNITIVE DAMAGES.—

“(i) IN GENERAL.—NoO person shall be liable
for any punitive, exemplary, or similar dam-
ages in the case of a cause of action brought
under subparagraph (A) if—

“(1) it relates to an externally appealable
decision (as defined in subsection (a)(2) of
section 103 of the Bipartisan Consensus Man-
aged Care Improvement Act of 1999);

“(I) an external appeal with respect to
such decision was completed under such sec-
tion 103;

‘(1) in the case such external appeal was
initiated by the plan or issuer filing the re-
quest for the external appeal, the request
was filed on a timely basis before the date
the action was brought or, if later, within 30
days after the date the externally appealable
decision was made; and

“(1V) the plan or issuer complied with the
determination of the external appeal entity
upon receipt of the determination of the ex-
ternal appeal entity.
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The provisions of this clause supersede any
State law or common law to the contrary.

““(ii) ExcepTioN.—Clause (i) shall not apply
with respect to damages in the case of a
cause of action for wrongful death if the ap-
plicable State law provides (or has been con-
strued to provide) for damages in such a
cause of action which are only punitive or
exemplary in nature.

““(C) PERSONAL INJURY DEFINED.—For pur-
poses of this subsection, the term ‘personal
injury’ means a physical injury and includes
an injury arising out of the treatment (or
failure to treat) a mental illness or disease.

““(2) EXCEPTION FOR GROUP HEALTH PLANS,
EMPLOYERS, AND OTHER PLAN SPONSORS.—

““(A) IN GENERAL.—Subject to subparagraph
(B), paragraph (1) does not authorize—

“(i) any cause of action against a group
health plan or an employer or other plan
sponsor maintaining the plan (or against an
employee of such a plan, employer, or spon-
sor acting within the scope of employment),
or

““(ii) a right of recovery, indemnity, or con-
tribution by a person against a group health
plan or an employer or other plan sponsor
(or such an employee) for damages assessed
against the person pursuant to a cause of ac-
tion under paragraph (1).

“(B) SPECIAL RULE.—Subparagraph (A)
shall not preclude any cause of action de-
scribed in paragraph (1) against group health
plan or an employer or other plan sponsor
(or against an employee of such a plan, em-
ployer, or sponsor acting within the scope of
employment) if—

““(i) such action is based on the exercise by
the plan, employer, or sponsor (or employee)
of discretionary authority to make a deci-
sion on a claim for benefits covered under
the plan or health insurance coverage in the
case at issue; and

“(ii) the exercise by the plan, employer, or
sponsor (or employee) of such authority re-
sulted in personal injury or wrongful death.

“(C) EXcePTION.—The exercise of discre-
tionary authority described in subparagraph
(B)(i) shall not be construed to include—

‘(i) the decision to include or exclude from
the plan any specific benefit;

““(ii) any decision to provide extra-contrac-
tual benefits; or

““(iii) any decision not to consider the pro-
vision of a benefit while internal or external
review is being conducted.

“(3) FUTILITY OF EXHAUSTION.—AN indi-
vidual bringing an action under this sub-
section is required to exhaust administrative
processes under sections 102 and 103 of the
Bipartisan Consensus Managed Care Im-
provement Act of 1999, unless the injury to
or death of such individual has occurred be-
fore the completion of such processes.

““(4) CoNsSTRUCTION.—Nothing in this sub-
section shall be construed as—

“(A) permitting a cause of action under
State law for the failure to provide an item
or service which is specifically excluded
under the group health plan involved;

“(B) as preempting a State law which re-
quires an affidavit or certificate of merit in
a civil action; or

“(C) permitting a cause of action or rem-
edy under State law in connection with the
provision or arrangement of excepted bene-
fits (as defined in section 733(c)), other than
those described in section 733(c)(2)(A).

“(f) RULES OF CONSTRUCTION RELATING TO
HEALTH CARE.—Nothing in this title shall be
construed as—

“(1) permitting the application of State
laws that are otherwise superseded by this
title and that mandate the provision of spe-
cific benefits by a group health plan (as de-
fined in section 733(a)) or a multiple em-
ployer welfare arrangement (as defined in
section 3(40)), or
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“(2) affecting any State law which regu-
lates the practice of medicine or provision of
medical care, or affecting any action based
upon such a State law.”.

(b) EFFeECTIVE DATE.—The amendment
made by subsection (a) shall apply to acts
and omissions occurring on or after the date
of the enactment of this Act from which a
cause of action arises.

SEC. 303. LIMITATIONS ON ACTIONS.

Section 502 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1132) is
amended by adding at the end the following
new subsection:

“(n)(1) Except as provided in this sub-
section, no action may be brought under sub-
section (a)(1)(B), (a)(2), or (a)(3) by a partici-
pant or beneficiary seeking relief based on
the application of any provision in section
101, subtitle B, or subtitle D of title | of the
Bipartisan Consensus Managed Care Im-
provement Act of 1999 (as incorporated under
section 714).

“(2) An action may be brought under sub-
section (a)(1)(B), (a)(2), or (a)(3) by a partici-
pant or beneficiary seeking relief based on
the application of section 101, 113, 114, 115,
116, 117, 119, or 118(3) of the Bipartisan Con-
sensus Managed Care Improvement Act of
1999 (as incorporated under section 714) to
the individual circumstances of that partici-
pant or beneficiary, except that—

“(A) such an action may not be brought or
maintained as a class action; and

“(B) in such an action, relief may only pro-
vide for the provision of (or payment of) ben-
efits, items, or services denied to the indi-
vidual participant or beneficiary involved
(and for attorney’s fees and the costs of the
action, at the discretion of the court) and
shall not provide for any other relief to the
participant or beneficiary or for any relief to
any other person.

“(3) Nothing in this subsection shall be
construed as affecting any action brought by
the Secretary.”.

TITLE IV—APPLICATION TO GROUP
HEALTH PLANS UNDER THE INTERNAL
REVENUE CODE OF 1986

SEC. 401. AMENDMENTS TO THE INTERNAL REV-

ENUE CODE OF 1986.
Subchapter B of chapter 100 of the Internal

Revenue Code of 1986 is amended—

(1) in the table of sections, by inserting
after the item relating to section 9812 the
following new item:

‘“‘Sec. 9813. Standard relating to patient free-
dom of choice.”’;

and

(2) by inserting after section 9812 the fol-
lowing:

“SEC. 9813. STANDARD RELATING TO PATIENTS'
BILL OF RIGHTS.

“A group health plan shall comply with
the requirements of title | of the Bipartisan
Consensus Managed Care Improvement Act
of 1999 (as in effect as of the date of the en-
actment of such Act), and such requirements
shall be deemed to be incorporated into this
section.””.

TITLE V—EFFECTIVE DATES;

COORDINATION IN IMPLEMENTATION
SEC. 501. EFFECTIVE DATES.

(a) GROUP HEALTH COVERAGE.—

(1) IN GENERAL.—Subject to paragraph (2),
the amendments made by sections 201(a), 301,
303, and 401 (and title I insofar as it relates
to such sections) shall apply with respect to
group health plans, and health insurance
coverage offered in connection with group
health plans, for plan years beginning on or
after January 1, 2001 (in this section referred
to as the ‘“‘general effective date’’) and also
shall apply to portions of plan years occur-
ring on and after such date.

CONGRESSIONAL RECORD —HOUSE

(2) TREATMENT OF COLLECTIVE BARGAINING
AGREEMENTS.—In the case of a group health
plan maintained pursuant to one or more
collective bargaining agreements between
employee representatives and one or more
employers ratified before the date of the en-
actment of this Act, the amendments made
by sections 201(a), 301, 303, and 401 (and title
I insofar as it relates to such sections) shall
not apply to plan years beginning before the
later of—

(A) the date on which the last collective
bargaining agreements relating to the plan
terminates (determined without regard to
any extension thereof agreed to after the
date of the enactment of this Act), or

(B) the general effective date.

For purposes of subparagraph (A), any plan
amendment made pursuant to a collective
bargaining agreement relating to the plan
which amends the plan solely to conform to
any requirement added by this Act shall not
be treated as a termination of such collec-
tive bargaining agreement.

(b) INDIVIDUAL HEALTH INSURANCE CoOV-
ERAGE.—The amendments made by section
202 shall apply with respect to individual
health insurance coverage offered, sold,
issued, renewed, in effect, or operated in the
individual market on or after the general ef-
fective date.

SEC. 502. COORDINATION IN IMPLEMENTATION.

The Secretary of Labor, the Secretary of
Health and Human Services, and the Sec-
retary of the Treasury shall ensure, through
the execution of an interagency memo-
randum of understanding among such Secre-
taries, that—

(1) regulations, rulings, and interpreta-
tions issued by such Secretaries relating to
the same matter over which such Secretaries
have responsibility under the provisions of
this Act (and the amendments made thereby)
are administered so as to have the same ef-
fect at all times; and

(2) coordination of policies relating to en-
forcing the same requirements through such
Secretaries in order to have a coordinated
enforcement strategy that avoids duplica-
tion of enforcement efforts and assigns prior-
ities in enforcement.

TITLE VI—HEALTH CARE PAPERWORK

SIMPLIFICATION
HEALTH CARE PAPERWORK SIM-
PLIFICATION.

(a) ESTABLISHMENT OF PANEL.—

(1) ESTABLISHMENT.—There is established a
panel to be known as the Health Care Panel
to Devise a Uniform Explanation of Benefits
(in this section referred to as the ‘““Panel’).

(2) DUTIES OF PANEL.—

(A) IN GENERAL.—The Panel shall devise a
single form for use by third-party health
care payers for the remittance of claims to
providers.

(B) DEFINITION.—For purposes of this sec-
tion, the term ‘‘third-party health care
payer’” means any entity that contractually
pays health care bills for an individual.

(3) MEMBERSHIP.—

(A) SI1ZE AND COMPOSITION.—The Secretary
of Health and Human Services shall deter-
mine the number of members and the com-
position of the Panel. Such Panel shall in-
clude equal numbers of representatives of
private insurance organizations, consumer
groups, State insurance commissioners,
State medical societies, State hospital asso-
ciations, and State medical specialty soci-
eties.

(B) TERMS OF APPOINTMENT.—The members
of the Panel shall serve for the life of the
Panel.

(C) VACANCIES.—A vacancy in the Panel
shall not affect the power of the remaining
members to execute the duties of the Panel,
but any such vacancy shall be filled in the
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same manner in which the original appoint-
ment was made.

(4) PROCEDURES.—

(A) MEETINGS.—The Panel shall meet at
the call of a majority of its members.

(B) FIRST MEETING.—The Panel shall con-
vene not later than 60 days after the date of
the enactment of the Bipartisan Consensus
Managed Care Improvement Act of 1999.

(C) QUORUM.—A quorum shall consist of a
majority of the members of the Panel.

(D) HEARINGS.—For the purpose of carrying
out its duties, the Panel may hold such hear-
ings and undertake such other activities as
the Panel determines to be necessary to
carry out its duties.

(5) ADMINISTRATION.—

(A) COMPENSATION.—Except as provided in
subparagraph (B), members of the Panel
shall receive no additional pay, allowances,
or benefits by reason of their service on the
Panel.

(B) TRAVEL EXPENSES AND PER DIEM.—Each
member of the Panel who is not an officer or
employee of the Federal Government shall
receive travel expenses and per diem in lieu
of subsistence in accordance with sections
5702 and 5703 of title 5, United States Code.

(C) CONTRACT AUTHORITY.—The Panel may
contract with and compensate Government
and private agencies or persons for items and
services, without regard to section 3709 of
the Revised Statutes (41 U.S.C. 5).

(D) Use oF MAILS.—The Panel may use the
United States mails in the same manner and
under the same conditions as Federal agen-
cies and shall, for purposes of the frank, be
considered a commission of Congress as de-
scribed in section 3215 of title 39, United
States Code.

(E) ADMINISTRATIVE SUPPORT SERVICES.—
Upon the request of the Panel, the Secretary
of Health and Human Services shall provide
to the Panel on a reimbursable basis such ad-
ministrative support services as the Panel
may request.

(6) SUBMISSION OF FORM.—Not later than 2
years after the first meeting, the Panel shall
submit a form to the Secretary of Health and
Human Services for use by third-party
health care payers.

(7) TERMINATION.—The Panel shall termi-
nate on the day after submitting the form
under paragraph (6).

(b) REQUIREMENT FOR USE OF FORM BY
THIRD-PARTY CARE PAYERS.—A third-party
health care payer shall be required to use the
form devised under subsection (a) for plan
years beginning on or after 5 years following
the date of the enactment of this Act.

The CHAIRMAN. No further amend-
ment is in order except those printed in
part B of the report. Each amendment
may be offered only in the order print-
ed, may be offered only by a Member
designated in the report, shall be con-
sidered read, debatable for the time
specified in the report, equally divided
and controlled by the proponent and an
opponent, and shall not be subject to
amendment.

The Chairman of the Committee of
the Whole may postpone a request for a
recorded vote on any amendment and
may reduce to a minimum of 5 minutes
the time for voting on any postponed
question that immediately follows an-
other vote, provided that the time for
voting on the first question shall be a
minimum of 15 minutes.

It is now in order to consider amend-
ment No. 1 printed in part B of House
Report 106-366.
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AMENDMENT NO. 1 IN THE NATURE OF A
SUBSTITUTE OFFERED BY MR. BOEHNER

Mr. BOEHNER. Mr. Chairman, | offer
an amendment in the nature of a sub-
stitute.

The CHAIRMAN. The Clerk will des-
ignate the amendment in the nature of
a substitute.

The text of the amendment in the na-
ture of a substitute is as follows:

Amendment No. 1 in the nature of a sub-
stitute offered by Mr. BOEHNER:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE AND TABLE OF CON-
TENTS.

(a) SHORT TITLE.—This Act may be cited as
the “‘Comprehensive Access and Responsi-
bility in Health Care Act of 1999".

(b) TABLE OF CONTENTS.—The table of con-
tents is as follows:

Sec. 1. Short title and table of contents.

TITLE I—AMENDMENTS TO THE EM-
PLOYEE RETIREMENT INCOME SECU-
RITY ACT OF 1974

Subtitle A—Patient Protections

Sec. 101. Patient access to unrestricted med-
ical advice, emergency medical
care, obstetric and gyneco-
logical care, pediatric care, and
continuity of care.

Sec. 102. Required disclosure to network
providers.

Sec. 103. Effective date and related rules.

Subtitle B—Patient Access to Information

Sec. 111. Patient access to information re-
garding plan coverage, managed
care procedures, health care
providers, and quality of med-
ical care.-

Sec. 112. Effective date and related rules.

Subtitle C—Group Health Plan Review

Standards
Sec. 121. Special rules for group health
plans.
Sec. 122. Special rule for access to specialty
care.

Sec. 123. Protection for certain information
developed to reduce mortality
or morbidity or for improving
patient care and safety.

Sec. 124. Effective date.

Subtitle E—Health Care Access,
Affordability, and Quality Commission

Sec. 131. Establishment of commission.
Sec. 132. Effective date.

TITLE II—AMENDMENTS TO THE PUBLIC
HEALTH SERVICE ACT

Sec. 201. Patient access to unrestricted med-
ical advice, emergency medical
care, obstetric and gyneco-
logical care, pediatric care, and
continuity of care.

Sec. 202. Requiring health maintenance or-
ganizations to offer option of
point-of-service coverage.

Sec. 203. Effective date and related rules.

Subtitle B—Patient Access to Information

Sec. 211. Patient access to information re-
garding plan coverage, managed
care procedures, health care
providers, and quality of med-
ical care.

Sec. 212. Effective date and related rules.
TITLE I1I—AMENDMENTS TO THE
INTERNAL REVENUE CODE OF 1986

Sec. 301. Patient access to unrestricted med-
ical advice, emergency medical
care, obstetric and gyneco-
logical care, pediatric care, and
continuity of care.
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TITLE IV—HEALTH CARE LAWSUIT
REFORM
Subtitle A—General Provisions

Sec. 401. Federal reform of health care li-

ability actions.

Sec. 402. Definitions.

Sec. 403. Effective date.

Subtitle B—Uniform Standards for Health

Care Liability Actions
Statute of limitations.

Calculation and payment of dam-

ages.

Sec. 413. Alternative dispute resolution.

Sec. 414. Reporting on fraud and abuse en-

forcement activities.

TITLE I—AMENDMENTS TO THE EM-
PLOYEE RETIREMENT INCOME SECU-
RITY ACT OF 1974

Subtitle A—Patient Protections

SEC. 101. PATIENT ACCESS TO UNRESTRICTED
MEDICAL  ADVICE, EMERGENCY
MEDICAL CARE, OBSTETRIC AND
GYNECOLOGICAL CARE, PEDIATRIC
CARE, AND CONTINUITY OF CARE.

(&) IN GENERAL.—Subpart B of part 7 of
subtitle B of title | of the Employee Retire-
ment Income Security Act of 1974 is amended
by adding at the end the following new sec-
tion:

“SEC. 714. PATIENT ACCESS TO UNRESTRICTED
MEDICAL  ADVICE, EMERGENCY
MEDICAL CARE, OBSTETRIC AND
GYNECOLOGICAL CARE, PEDIATRIC
CARE, AND CONTINUITY OF CARE.

‘““(a) PATIENT ACCESS TO UNRESTRICTED
MEDICAL ADVICE.—

““(1) IN GENERAL.—InN the case of any health
care professional acting within the lawful
scope of practice in the course of carrying
out a contractual employment arrangement
or other direct contractual arrangement be-
tween such professional and a group health
plan or a health insurance issuer offering
health insurance coverage in connection
with a group health plan, the plan or issuer
with which such contractual employment ar-
rangement or other direct contractual ar-
rangement is maintained by the professional
may not impose on such professional under
such arrangement any prohibition or restric-
tion with respect to advice, provided to a
participant or beneficiary under the plan
who is a patient, about the health status of
the participant or beneficiary or the medical
care or treatment for the condition or dis-
ease of the participant or beneficiary, re-
gardless of whether benefits for such care or
treatment are provided under the plan or
health insurance coverage offered in connec-
tion with the plan.

““(2) HEALTH CARE PROFESSIONAL DEFINED.—
For purposes of this paragraph, the term
‘health care professional’ means a physician
(as defined in section 1861(r) of the Social Se-
curity Act) or other health care professional
if coverage for the professional’s services is
provided under the group health plan for the
services of the professional. Such term in-
cludes a podiatrist, optometrist, chiro-
practor, psychologist, dentist, physician as-
sistant, physical or occupational therapist
and therapy assistant, speech-language pa-
thologist, audiologist, registered or licensed
practical nurse (including nurse practi-
tioner, clinical nurse specialist, certified
registered nurse anesthetist, and certified
nurse-midwife), licensed certified social
worker, registered respiratory therapist, and
certified respiratory therapy technician.

““(3) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to require
the sponsor of a group health plan or a
health insurance issuer offering health insur-
ance coverage in connection with the group
health plan to engage in any practice that
would violate its religious beliefs or moral
convictions.

Sec. 411.
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““(b) PATIENT ACCESS TO EMERGENCY MED-
ICAL CARE.—

‘(1) COVERAGE OF EMERGENCY SERVICES.—

“(A) IN GENERAL.—If a group health plan,
or health insurance coverage offered by a
health insurance issuer, provides any bene-
fits with respect to emergency services (as
defined in subparagraph (B)(ii)), or ambu-
lance services, the plan or issuer shall cover
emergency services (including emergency
ambulance services as defined in subpara-
graph (B)(iii)) furnished under the plan or
coverage—

‘(i) without the need for any prior author-
ization determination;

“(ii) whether or not the health care pro-
vider furnishing such services is a partici-
pating provider with respect to such serv-
ices;

“(iii) in a manner so that, if such services
are provided to a participant or beneficiary
by a nonparticipating health care provider,
the participant or beneficiary is not liable
for amounts that exceed the amounts of li-
ability that would be incurred if the services
were provided by a participating provider;
and

“(iv) without regard to any other term or
condition of such plan or coverage (other
than exclusion or coordination of benefits, or
an affiliation or waiting period, permitted
under section 701 and other than applicable
cost sharing).

““(B) DEFINITIONS.—InN this subsection:

‘(i) EMERGENCY MEDICAL CONDITION.—The
term ‘emergency medical condition’ means—

“(1) a medical condition manifesting itself
by acute symptoms of sufficient severity (in-
cluding severe pain) such that a prudent
layperson, who possesses an average knowl-
edge of health and medicine, could reason-
ably expect the absence of immediate med-
ical attention to result in a condition de-
scribed in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act (42
U.S.C. 1395dd(e)(1)(A)); and

“(11) a medical condition manifesting itself
in a neonate by acute symptoms of sufficient
severity (including severe pain) such that a
prudent health care professional could rea-
sonably expect the absence of immediate
medical attention to result in a condition de-
scribed in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act.

“(ii) EMERGENCY SERVICES.—The
‘emergency services’ means—

“(1) with respect to an emergency medical
condition described in clause (i)(I), a medical
screening examination (as required under
section 1867 of the Social Security Act, 42
U.S.C. 1395dd)) that is within the capability
of the emergency department of a hospital,
including ancillary services routinely avail-
able to the emergency department to evalu-
ate an emergency medical condition (as de-
fined in clause (i)) and also, within the capa-
bilities of the staff and facilities at the hos-
pital, such further medical examination and
treatment as are required under section 1867
of such Act to stabilize the patient; or

“(11) with respect to an emergency medical
condition described in clause (i)(11), medical
treatment for such condition rendered by a
health care provider in a hospital to a
neonate, including available hospital ancil-
lary services in response to an urgent re-
quest of a health care professional and to the
extent necessary to stabilize the neonate.

“(iif) EMERGENCY AMBULANCE SERVICES.—
The term ‘emergency ambulance services’
means ambulance services (as defined for
purposes of section 1861(s)(7) of the Social Se-
curity Act) furnished to transport an indi-
vidual who has an emergency medical condi-
tion (as defined in clause (i)) to a hospital for
the receipt of emergency services (as defined
in clause (ii)) in a case in which appropriate
emergency medical screening examinations

term
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are covered under the plan or coverage pur-
suant to paragraph (1)(A) and a prudent
layperson, with an average knowledge of
health and medicine, could reasonably ex-
pect that the absence of such transport
would result in placing the health of the in-
dividual in serious jeopardy, serious impair-
ment of bodily function, or serious dysfunc-
tion of any bodily organ or part.

“(iv) STABILIZE.—The term ‘to stabilize’
means, with respect to an emergency med-
ical condition, to provide such medical treat-
ment of the condition as may be necessary to
assure, within reasonable medical prob-
ability, that no material deterioration of the
condition is likely to result from or occur
during the transfer of the individual from a
facility.

““(V) NONPARTICIPATING.—The term ‘non-
participating’” means, with respect to a
health care provider that provides health
care items and services to a participant or
beneficiary under group health plan or under
group health insurance coverage, a health
care provider that is not a participating
health care provider with respect to such
items and services.

“(vi) PARTICIPATING.—The term ‘partici-
pating’ means, with respect to a health care
provider that provides health care items and
services to a participant or beneficiary under
group health plan or health insurance cov-
erage offered by a health insurance issuer in
connection with such a plan, a health care
provider that furnishes such items and serv-
ices under a contract or other arrangement
with the plan or issuer.

““(c) PATIENT RIGHT TO OBSTETRIC AND GYN-
ECOLOGICAL CARE.—

““(1) IN GENERAL.—INn any case in which a
group health plan (or a health insurance
issuer offering health insurance coverage in
connection with the plan)—

“(A) provides benefits under the terms of
the plan consisting of—

““(i) gynecological care (such as preventive
women'’s health examinations); or

““(ii) obstetric care (such as pregnancy-re-
lated services),

provided by a participating health care pro-
fessional who specializes in such care (or pro-
vides benefits consisting of payment for such
care); and

““(B) requires or provides for designation by
a participant or beneficiary of a partici-
pating primary care provider,

if the primary care provider designated by
such a participant or beneficiary is not such
a health care professional, then the plan (or
issuer) shall meet the requirements of para-
graph (2).

““(2) REQUIREMENTS.—A group health plan
(or a health insurance issuer offering health
insurance coverage in connection with the
plan) meets the requirements of this para-
graph, in connection with benefits described
in paragraph (1) consisting of care described
in clause (i) or (ii) of paragraph (1)(A) (or
consisting of payment therefor), if the plan
(or issuer)—

““(A) does not require authorization or a re-
ferral by the primary care provider in order
to obtain such benefits; and

‘“(B) treats the ordering of other care of
the same type, by the participating health
care professional providing the care de-
scribed in clause (i) or (ii) of paragraph
(1)(A), as the authorization of the primary
care provider with respect to such care.

““(3) HEALTH CARE PROFESSIONAL DEFINED.—
For purposes of this subsection, the term
‘health care professional’ means an indi-
vidual (including, but not limited to, a nurse
midwife or nurse practitioner) who is li-
censed, accredited, or certified under State
law to provide obstetric and gynecological
health care services and who is operating
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within the scope of such licensure, accredita-
tion, or certification.

‘“(4) CoNnsTRUCTION.—Nothing in paragraph
(1) shall be construed as preventing a plan
from offering (but not requiring a partici-
pant or beneficiary to accept) a health care
professional trained, credentialed, and oper-
ating within the scope of their licensure to
perform obstetric and gynecological health
care services. Nothing in paragraph (2)(B)
shall waive any requirements of coverage re-
lating to medical necessity or appropriate-
ness with respect to coverage of gyneco-
logical or obstetric care so ordered.

*“(5) TREATMENT OF MULTIPLE COVERAGE OP-
TIONS.—In the case of a plan providing bene-
fits under two or more coverage options, the
requirements of this subsection shall apply
separately with respect to each coverage op-
tion.

““(d) PATIENT RIGHT TO PEDIATRIC CARE.—

“(1) IN GENERAL.—INn any case in which a
group health plan (or a health insurance
issuer offering health insurance coverage in
connection with the plan) provides benefits
consisting of routine pediatric care provided
by a participating health care professional
who specializes in pediatrics (or consisting of
payment for such care) and the plan requires
or provides for designation by a participant
or beneficiary of a participating primary
care provider, the plan (or issuer) shall pro-
vide that such a participating health care
professional may be designated, if available,
by a parent or guardian of any beneficiary
under the plan is who under 18 years of age,
as the primary care provider with respect to
any such benefits.

““(2) HEALTH CARE PROFESSIONAL DEFINED.—
For purposes of this subsection, the term
‘health care professional’ means an indi-
vidual (including, but not limited to, a nurse
practitioner) who is licensed, accredited, or
certified under State law to provide pedi-
atric health care services and who is oper-
ating within the scope of such licensure, ac-
creditation, or certification.

““(3) CoNsTRUCTION.—Nothing in paragraph
(1) shall be construed as preventing a plan
from offering (but not requiring a partici-
pant or beneficiary to accept) a health care
professional trained, credentialed, and oper-
ating within the scope of their licensure to
perform pediatric health care services. Noth-
ing in paragraph (1) shall waive any require-
ments of coverage relating to medical neces-
sity or appropriateness with respect to cov-
erage of pediatric care so ordered.

““(4) TREATMENT OF MULTIPLE COVERAGE OP-
TIONS.—In the case of a plan providing bene-
fits under two or more coverage options, the
requirements of this subsection shall apply
separately with respect to each coverage op-
tion.

““(e) CONTINUITY OF CARE.—

““(1) IN GENERAL.—

““(A) TERMINATION OF PROVIDER.—If a con-
tract between a group health plan, or a
health insurance issuer offering health insur-
ance coverage in connection with a group
health plan, and a health care provider is
terminated (as defined in subparagraph
(D)(ii)), or benefits or coverage provided by a
health care provider are terminated because
of a change in the terms of provider partici-
pation in a group health plan, and an indi-
vidual who, at the time of such termination,
is a participant or beneficiary in the plan
and is scheduled to undergo surgery (includ-
ing an organ transplantation), is undergoing
treatment for pregnancy, or is determined to
be terminally ill (as defined in section
1861(dd)(3)(A) of the Social Security Act) and
is undergoing treatment for the terminal ill-
ness, the plan or issuer shall—

(i) notify the individual on a timely basis
of such termination and of the right to elect
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continuation of coverage of treatment by the
provider under this subsection; and

“(ii) subject to paragraph (3), permit the
individual to elect to continue to be covered
with respect to treatment by the provider for
such surgery, pregnancy, or illness during a
transitional period (provided under para-
graph (2)).

““(B) TREATMENT OF TERMINATION OF CON-
TRACT WITH HEALTH INSURANCE ISSUER.—If a
contract for the provision of health insur-
ance coverage between a group health plan
and a health insurance issuer is terminated
and, as a result of such termination, cov-
erage of services of a health care provider is
terminated with respect to an individual, the
provisions of subparagraph (A) (and the suc-
ceeding provisions of this subsection) shall
apply under the plan in the same manner as
if there had been a contract between the plan
and the provider that had been terminated,
but only with respect to benefits that are
covered under the plan after the contract
termination.

““(C) TERMINATION DEFINED.—FoOr purposes
of this subsection, the term ‘terminated’ in-
cludes, with respect to a contract, the expi-
ration or nonrenewal of the contract, but
does not include a termination of the con-
tract by the plan or issuer for failure to meet
applicable quality standards or for fraud.

““(2) TRANSITIONAL PERIOD.—

“(A) IN GENERAL.—Except as provided in
subparagraphs (B) through (D), the transi-
tional period under this paragraph shall ex-
tend up to 90 days (as determined by the
treating health care professional) after the
date of the notice described in paragraph
(1)(A)(i) of the provider’s termination.

““(B) SCHEDULED SURGERY.—If surgery was
scheduled for an individual before the date of
the announcement of the termination of the
provider status under paragraph (1)(A)(i), the
transitional period under this paragraph
with respect to the surgery shall extend be-
yond the period under subparagraph (A) and
until the date of discharge of the individual
after completion of the surgery.

““(C) PREGNANCY.—If—

‘(i) a participant or beneficiary was deter-
mined to be pregnant at the time of a pro-
vider’s termination of participation, and

“(ii) the provider was treating the preg-
nancy before date of the termination,

the transitional period under this paragraph
with respect to provider’s treatment of the
pregnancy shall extend through the provi-
sion of post-partum care directly related to
the delivery.

‘(D) TERMINAL ILLNESS.—If—

‘(i) a participant or beneficiary was deter-
mined to be terminally ill (as determined
under section 1861(dd)(3)(A) of the Social Se-
curity Act) at the time of a provider’s termi-
nation of participation, and

“(ii) the provider was treating the ter-
minal illness before the date of termination,
the transitional period under this paragraph
shall extend for the remainder of the individ-
ual’s life for care directly related to the
treatment of the terminal illness or its med-
ical manifestations.

““(3) PERMISSIBLE TERMS AND CONDITIONS.—
A group health plan or health insurance
issuer may condition coverage of continued
treatment by a provider under paragraph
(1)(A)(i) upon the individual notifying the
plan of the election of continued coverage
and upon the provider agreeing to the fol-
lowing terms and conditions:

““(A) The provider agrees to accept reim-
bursement from the plan or issuer and indi-
vidual involved (with respect to cost-shar-
ing) at the rates applicable prior to the start
of the transitional period as payment in full
(or, in the case described in paragraph (1)(B),
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at the rates applicable under the replace-
ment plan or issuer after the date of the ter-
mination of the contract with the health in-
surance issuer) and not to impose cost-shar-
ing with respect to the individual in an
amount that would exceed the cost-sharing
that could have been imposed if the contract
referred to in paragraph (1)(A) had not been
terminated.

“(B) The provider agrees to adhere to the
quality assurance standards of the plan or
issuer responsible for payment under sub-
paragraph (A) and to provide to such plan or
issuer necessary medical information related
to the care provided.

““(C) The provider agrees otherwise to ad-
here to such plan’s or issuer’s policies and
procedures, including procedures regarding
referrals and obtaining prior authorization
and providing services pursuant to a treat-
ment plan (if any) approved by the plan or
issuer.

‘(D) The provider agrees to provide transi-
tional care to all participants and bene-
ficiaries who are eligible for and elect to
have coverage of such care from such pro-
vider.

“(E) If the provider initiates the termi-
nation, the provider has notified the plan
within 30 days prior to the effective date of
the termination of—

““(i) whether the provider agrees to permis-
sible terms and conditions (as set forth in
this paragraph) required by the plan, and

““(ii) if the provider agrees to the terms and
conditions, the specific plan beneficiaries
and participants undergoing a course of
treatment from the provider who the pro-
vider believes, at the time of the notifica-
tion, would be eligible for transitional care
under this subsection.

““(4) CoNsTRUCTION.—Nothing in this sub-
section shall be construed to—

“(A) require the coverage of benefits which
would not have been covered if the provider
involved remained a participating provider,
or

““(B) prohibit a group health plan from con-
ditioning a provider’s participation on the
provider’s agreement to provide transitional
care to all participants and beneficiaries eli-
gible to obtain coverage of such care fur-
nished by the provider as set forth under this
subsection.

“(f) COVERAGE FOR INDIVIDUALS PARTICI-
PATING IN APPROVED CANCER CLINICAL
TRIALS.—

““(1) COVERAGE.—

“(A) IN GENERAL.—If a group health plan
(or a health insurance issuer offering health
insurance coverage in connection with the
plan) provides coverage to a qualified indi-
vidual (as defined in paragraph (2)), the plan
or issuer—

‘(i) may not deny the individual participa-
tion in the clinical trial referred to in para-
graph (2)(B);

““(ii) subject to paragraphs (2), (3), and (4),
may not deny (or limit or impose additional
conditions on) the coverage of routine pa-
tient costs for items and services furnished
in connection with participation in the trial;
and

“(iif) may not discriminate against the in-
dividual on the basis of the participation of
the participant or beneficiary in such trial.

“(B) EXCLUSION OF CERTAIN cosTs.—For
purposes of subparagraph (A)(ii), routine pa-
tient costs do not include the cost of the
tests or measurements conducted primarily
for the purpose of the clinical trial involved.

““(C) USE OF IN-NETWORK PROVIDERS.—If one
or more participating providers is partici-
pating in a clinical trial, nothing in subpara-
graph (A) shall be construed as preventing a
plan from requiring that a qualified indi-
vidual participate in the trial through such a
participating provider if the provider will ac-
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cept the individual as a participant in the
trial.

““(2) QUALIFIED INDIVIDUAL DEFINED.—For
purposes of paragraph (1), the term ‘qualified
individual’ means an individual who is a par-
ticipant or beneficiary in a group health plan
and who meets the following conditions:

“(A)(i) The individual has been diagnosed
with cancer.

‘(i) The individual is eligible to partici-
pate in an approved clinical trial according
to the trial protocol with respect to treat-
ment of cancer.

“(iii) The individual’s participation in the
trial offers meaningful potential for signifi-
cant clinical benefit for the individual.

““(B) Either—

“(i) the referring physician is a partici-
pating health care professional and has con-
cluded that the individual’s participation in
such trial would be appropriate based upon
satisfaction by the individual of the condi-
tions described in subparagraph (A); or

“(ii) the individual provides medical and
scientific information establishing that the
individual’s participation in such trial would
be appropriate based upon the satisfaction
by the individual of the conditions described
in subparagraph (A).

“(3) PAYMENT.—

“(A) IN GENERAL.—A group health plan (or
a health insurance issuer offering health in-
surance coverage in connection with the
plan) shall provide for payment for routine
patient costs described in paragraph (1)(B)
but is not required to pay for costs of items
and services that are reasonably expected to
be paid for by the sponsors of an approved
clinical trial.

““(B) ROUTINE PATIENT CARE COSTS.—

“(i) IN GENERAL.—For purposes of this
paragraph, the term ‘routine patient care
costs’ shall include the costs associated with
the provision of items and services that—

“(1) would otherwise be covered under the
group health plan if such items and services
were not provided in connection with an ap-
proved clinical trial program; and

“(I1) are furnished according to the pro-
tocol of an approved clinical trial program.

“(ii) EXcrusioN.—For purposes of this
paragraph, ‘routine patient care costs’ shall
not include the costs associated with the
provision of—

() an investigational drug or device, unless
the Secretary has authorized the manufac-
turer of such drug or device to charge for
such drug or device; or

(I1) any item or service supplied without
charge by the sponsor of the approved clin-
ical trial program.

““(C) PAYMENT RATE.—For purposes of this
subsection—

‘(i) PARTICIPATING PROVIDERS.—In the case
of covered items and services provided by a
participating provider, the payment rate
shall be at the agreed upon rate.

““(ii) NONPARTICIPATING PROVIDERS.—In the
case of covered items and services provided
by a nonparticipating provider, the payment
rate shall be at the rate the plan would nor-
mally pay for comparable items or services
under clause (i).

‘‘(4) APPROVED CLINICAL TRIAL DEFINED.—

“(A) IN GENERAL.—For purposes of this sub-
section, the term ‘approved clinical trial’
means a cancer clinical research study or
cancer clinical investigation approved by an
Institutional Review Board.

‘“(B) CONDITIONS FOR DEPARTMENTS.—The
conditions described in this paragraph, for a
study or investigation conducted by a De-
partment, are that the study or investiga-
tion has been reviewed and approved through
a system of peer review that the Secretary
determines—
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““(i) to be comparable to the system of peer
review of studies and investigations used by
the National Institutes of Health, and

““(i1) assures unbiased review of the highest
scientific standards by qualified individuals
who have no interest in the outcome of the
review.

““(5) CoNsTRuUCTION.—Nothing in this sub-
section shall be construed to limit a plan’s
coverage with respect to clinical trials.

““(6) PLAN SATISFACTION OF CERTAIN RE-
QUIREMENTS; RESPONSIBILITIES OF  FIDU-
CIARIES.—

““(A) IN GENERAL.—For purposes of this sub-
section, insofar as a group health plan pro-
vides benefits in the form of health insur-
ance coverage through a health insurance
issuer, the plan shall be treated as meeting
the requirements of this subsection with re-
spect to such benefits and not be considered
as failing to meet such requirements because
of a failure of the issuer to meet such re-
quirements so long as the plan sponsor or its
representatives did not cause such failure by
the issuer.

““(B) CoNSTRUCTION.—Nothing in this sub-
section shall be construed to affect or modify
the responsibilities of the fiduciaries of a
group health plan under part 4.

““(7) STUDY AND REPORT.—

“(A) STuDY.—The Secretary shall analyze
cancer clinical research and its cost implica-
tions for managed care, including differen-
tiation in—

““(i) the cost of patient care in trials versus
standard care;

““(ii) the cost effectiveness achieved in dif-
ferent sites of service;

““(iii) research outcomes;

“(iv) volume of research subjects available
in different sites of service;

““(v) access to research sites and clinical
trials by cancer patients;

“(vi) patient cost sharing or copayment
costs realized in different sites of service;

““(vii) health outcomes experienced in dif-
ferent sites of service;

““(viii) long term health care services and
costs experienced in different sites of serv-
ice;

“(ix) morbidity and mortality experienced
in different sites of service; and

“(x) patient satisfaction and preference of
sites of service.

““(B) REPORT TO CONGRESS.—Not later than
January 1, 2005, the Secretary shall submit a
report to Congress that contains—

“(i) an assessment of any incremental cost
to group health plans resulting from the pro-
visions of this section;

‘(i) a projection of expenditures to such
plans resulting from this section;

“(iif) an assessment of any impact on pre-
miums resulting from this section; and

““(iv) recommendations regarding action on
other diseases.”.

(b) CONFORMING AMENDMENT.—The table of
contents in section 1 of such Act is amended
by adding at the end of the items relating to
subpart B of part 7 of subtitle B of title | of
such Act the following new item:

‘“Sec. 714. Patient access to unrestricted

medical advice, emergency
medical care, obstetric and
gynecological care, pediatric

care, and continuity of care.”.

SEC. 102. REQUIRED DISCLOSURE TO NETWORK
PROVIDERS.

(a) IN GENERAL.—Subpart B of part 7 of
subtitle B of title | of the Employee Retire-
ment Income Security Act of 1974 (as amend-
ed by section 101) is amended further by add-
ing at the end the following new section:
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“SEC. 715. REQUIRED DISCLOSURE TO NETWORK
PROVIDERS.

“(a) IN GENERAL.—If a group health plan
reimburses, through a contract or other ar-
rangement, a health care provider at a dis-
counted payment rate because the provider
participates in a provider network, the plan
shall disclose to the provider the following
information before the provider furnishes
covered items or services under the plan:

“(1) The identity of the plan sponsor or
other entity that is to utilize the discounted
payment rates in reimbursing network pro-
viders in that network.

““(2) The existence of any substantial ben-
efit differentials established for the purpose
of actively encouraging participants or bene-
ficiaries under the plan to utilize the pro-
viders in that network.

““(3) The methods and materials by which
providers in the network are identified to
such participants or beneficiaries as part of
the network.

“(b) PERMITTED MEANS OF DISCLOSURE.—
Disclosure required under subsection (a) by a
plan may be made—

‘(1) by another entity under a contract or
other arrangement between the plan and the
entity; and

“(2) by making such information available
in written format, in an electronic format,
on the Internet, or on a proprietary com-
puter network which is readily accessible to
the network providers.

““(c) CoNnsTRUCTION.—Nothing in this sec-
tion shall be construed to require, directly or
indirectly, disclosure of specific fee arrange-
ments or other reimbursement
arrangements—

““(1) between (i) group health plans or pro-
vider networks and (ii) health care providers,
or

““(2) among health care providers.

‘“(d) DEFINITIONS.—For purposes of this
subsection:

‘(1) BENEFIT DIFFERENTIAL.—The term
‘benefit differential’ means, with respect to a
group health plan, differences in the case of
any participant or beneficiary, in the finan-
cial responsibility for payment of coinsur-
ance, copayments, deductibles, balance bill-
ing requirements, or any other charge, based
upon whether a health care provider from
whom covered items or services are obtained
is a network provider.

““(2) DISCOUNTED PAYMENT RATE.—The term
‘discounted payment rate’ means, with re-
spect to a provider, a payment rate that is
below the charge imposed by the provider.

““(3) NETWORK PROVIDER.—The term ‘net-
work provider’ means, with respect to a
group health plan, a health care provider
that furnishes health care items and services
to participants or beneficiaries under the
plan pursuant to a contract or other arrange-
ment with a provider network in which the
provider is participating.

‘“(4) PROVIDER NETWORK.—The term ‘pro-
vider network’ means, with respect to a
group health plan offering health insurance
coverage, an association of network pro-
viders through whom the plan provides,
through contract or other arrangement,
health care items and services to partici-
pants and beneficiaries.”.

(b) CONFORMING AMENDMENT.—The table of
contents in section 1 of such Act is amended
by adding at the end of the items relating to
subpart B of part 7 of subtitle B of title | of
such Act the following new item:

““Sec. 715. Required disclosure to network
providers.”.
SEC. 103. EFFECTIVE DATE AND RELATED RULES.

(a) IN GENERAL.—The amendments made by
this subtitle shall apply with respect to plan
years beginning on or after January 1 of the
second calendar year following the date of
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the enactment of this Act, except that the
Secretary of Labor may issue regulations be-
fore such date under such amendments. The
Secretary shall first issue regulations nec-
essary to carry out the amendments made by
this subtitle before the effective date there-
of.

(b) LIMITATION ON ENFORCEMENT ACTIONS.—
No enforcement action shall be taken, pursu-
ant to the amendments made by this sub-
title, against a group health plan or health
insurance issuer with respect to a violation
of a requirement imposed by such amend-
ments before the date of issuance of regula-
tions issued in connection with such require-
ment, if the plan or issuer has sought to
comply in good faith with such requirement.

(c) SPECIAL RULE FOR COLLECTIVE BAR-
GAINING AGREEMENTS.—In the case of a group
health plan maintained pursuant to one or
more collective bargaining agreements be-
tween employee representatives and one or
more employers ratified before the date of
the enactment of this Act, the amendments
made by this subtitle shall not apply with
respect to plan years beginning before the
later of—

(1) the date on which the last of the collec-
tive bargaining agreements relating to the
plan terminates (determined without regard
to any extension thereof agreed to after the
date of the enactment of this Act); or

(2) January 1, 2002.

For purposes of this subsection, any plan
amendment made pursuant to a collective
bargaining agreement relating to the plan
which amends the plan solely to conform to
any requirement added by this subtitle shall
not be treated as a termination of such col-
lective bargaining agreement.

Subtitle B—Patient Access to Information
SEC. 111. PATIENT ACCESS TO INFORMATION RE-

GARDING PLAN COVERAGE, MAN-
AGED CARE PROCEDURES, HEALTH
CARE PROVIDERS, AND QUALITY OF
MEDICAL CARE.

(a) IN GENERAL.—Part 1 of subtitle B of
title 1 of the Employee Retirement Income
Security Act of 1974 is amended—

(1) by redesignating section 111 as section
112; and

(2) by inserting after section 110 the fol-
lowing new section:

“‘DISCLOSURE BY GROUP HEALTH PLANS

““SEC. 111. (a) DISCLOSURE REQUIREMENT.—
The administrator of each group health plan
shall take such actions as are necessary to
ensure that the summary plan description of
the plan required under section 102 (or each
summary plan description in any case in
which different summary plan descriptions
are appropriate under part 1 for different op-
tions of coverage) contains, among any infor-
mation otherwise required under this part,
the information required under subsections
(b), (c), (d), and (e)(2)(A). . .

““(b) PLAN BENEFITS.—The information re-
quired under subsection (a) includes the fol-
lowing:

‘(1) COVERED ITEMS AND SERVICES.—

““(A) CATEGORIZATION OF INCLUDED BENE-
FITS.—A description of covered benefits, cat-
egorized by—

““(i) types of items and services (including
any special disease management program);
and

““(ii) types of health care professionals pro-
viding such items and services.

““(B) EMERGENCY MEDICAL CARE.—A descrip-
tion of the extent to which the plan covers
emergency medical care (including the ex-
tent to which the plan provides for access to
urgent care centers), and any definitions pro-
vided under the plan for the relevant plan
terminology referring to such care.

““(C) PREVENTATIVE SERVICES.—A descrip-
tion of the extent to which the plan provides
benefits for preventative services.
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‘(D) DRUG FORMULARIES.—A description of
the extent to which covered benefits are de-
termined by the use or application of a drug
formulary and a summary of the process for
determining what is included in such for-
mulary.

““(E) COBRA CONTINUATION COVERAGE.—A
description of the benefits available under
the plan pursuant to part 6.

““(2) LIMITATIONS, EXCLUSIONS, AND RESTRIC-
TIONS ON COVERED BENEFITS.—

““(A) CATEGORIZATION OF EXCLUDED BENE-
FITS.—A description of benefits specifically
excluded from coverage, categorized by types
of items and services.

“(B) UTILIZATION REVIEW AND
PREAUTHORIZATION REQUIREMENTS.—Whether
coverage for medical care is limited or ex-
cluded on the basis of utilization review or
preauthorization requirements.

“(C) LIFETIME, ANNUAL, OR OTHER PERIOD
LIMITATIONS.—A description of the cir-
cumstances under which, and the extent to
which, coverage is subject to lifetime, an-
nual, or other period limitations, categorized
by types of benefits.

‘“(D) CusTODIAL CARE.—A description of the
circumstances under which, and the extent
to which, the coverage of benefits for custo-
dial care is limited or excluded, and a state-
ment of the definition used by the plan for
custodial care.

““(E) EXPERIMENTAL TREATMENTS.—Whether
coverage for any medical care is limited or
excluded because it constitutes an investiga-
tional item or experimental treatment or
technology, and any definitions provided
under the plan for the relevant plan termi-
nology referring to such limited or excluded
care.

““(F) MEDICAL APPROPRIATENESS OR NECES-
SITY.—Whether coverage for medical care
may be limited or excluded by reason of a
failure to meet the plan’s requirements for
medical appropriateness or necessity, and
any definitions provided under the plan for
the relevant plan terminology referring to
such limited or excluded care.

““(G) SECOND OR SUBSEQUENT OPINIONS.—A
description of the circumstances under
which, and the extent to which, coverage for
second or subsequent opinions is limited or
excluded.

““(H) SPECIALTY CARE.—A description of the
circumstances under which, and the extent
to which, coverage of benefits for specialty
care is conditioned on referral from a pri-
mary care provider.

“(I) CONTINUITY OF CARE.—A description of
the circumstances under which, and the ex-
tent to which, coverage of items and services
provided by any health care professional is
limited or excluded by reason of the depar-
ture by the professional from any defined set
of providers.

““(J) RESTRICTIONS ON COVERAGE OF EMER-
GENCY SERVICES.—A description of the cir-
cumstances under which, and the extent to
which, the plan, in covering emergency med-
ical care furnished to a participant or bene-
ficiary of the plan imposes any financial re-
sponsibility described in subsection (c) on
participants or beneficiaries or limits or con-
ditions benefits for such care subject to any
other term or condition of such plan.

““(3) NETWORK CHARACTERISTICS.—If the
plan (or health insurance issuer offering
health insurance coverage in connection
with the plan) utilizes a defined set of pro-
viders under contract with the plan (or
issuer), a detailed list of the names of such
providers and their geographic location, set
forth separately with respect to primary
care providers and with respect to special-
ists.

““(c) PARTICIPANT’S FINANCIAL RESPONSIBIL-
ITIES.—The information required under sub-
section (a) includes an explanation of—
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““(1) a participant’s financial responsibility
for payment of premiums, coinsurance, co-
payments, deductibles, and any other
charges; and

“(2) the circumstances under which, and
the extent to which, the participant’s finan-
cial responsibility described in paragraph (1)
may vary, including any distinctions based
on whether a health care provider from
whom covered benefits are obtained is in-
cluded in a defined set of providers.

‘“(d) DISPUTE RESOLUTION PROCEDURES.—
The information required under subsection
(a) includes a description of the processes
adopted by the plan pursuant to section 503,
including—

““(1) descriptions thereof relating specifi-
cally to—

““(A) coverage decisions;

“(B) internal review of coverage decisions;
and

“(C) any external review of coverage deci-
sions; and

““(2) the procedures and time frames appli-
cable to each step of the processes referred
to in subparagraphs (A), (B), and (C) of para-
graph (1).

““(e) INFORMATION ON PLAN PERFORMANCE.—
Any information required under subsection
(a) shall include information concerning the
number of external reviews under section 503
that have been completed during the prior
plan year and the number of such reviews in
which a recommendation is made for modi-
fication or reversal of an internal review de-
cision under the plan.

“(f) INFORMATION INCLUDED WITH ADVERSE
COVERAGE DECISIONS.—A group health plan
shall provide to each participant and bene-
ficiary, together with any notification of the
participant or beneficiary of an adverse cov-
erage decision, the following information:

““(1) PREAUTHORIZATION AND UTILIZATION RE-
VIEW PROCEDURES.—A description of the basis
on which any preauthorization requirement
or any utilization review requirement has re-
sulted in the adverse coverage decision.

““(2) PROCEDURES FOR DETERMINING EXCLU-
SIONS BASED ON MEDICAL NECESSITY OR ON IN-
VESTIGATIONAL ITEMS OR EXPERIMENTAL
TREATMENTS.—If the adverse coverage deci-
sion is based on a determination relating to
medical necessity or to an investigational
item or an experimental treatment or tech-
nology, a description of the procedures and
medically-based criteria used in such deci-
sion.

“(9)
QUEST.—

““(1) ACCESS TO PLAN BENEFIT INFORMATION
IN ELECTRONIC FORM.—

“(A) IN GENERAL.—In addition to the infor-
mation required to be provided under section
104(b)(4), a group health plan may, upon writ-
ten request (made not more frequently than
annually), make available to participants
and beneficiaries, in a generally recognized
electronic format—

“(i) the latest summary plan description,
including the latest summary of material
modifications, and

“(ii) the actual plan provisions setting
forth the benefits available under the plan,
to the extent such information relates to the
coverage options under the plan available to
the participant or beneficiary. A reasonable
charge may be made to cover the cost of pro-
viding such information in such generally
recognized electronic format. The Secretary
may by regulation prescribe a maximum
amount which will constitute a reasonable
charge under the preceding sentence.

““(B) ALTERNATIVE ACCESS.—The require-
ments of this paragraph may be met by mak-
ing such information generally available
(rather than upon request) on the Internet or
on a proprietary computer network in a for-

INFORMATION  AVAILABLE ON RE-
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mat which is readily accessible to partici-
pants and beneficiaries.

““(2) ADDITIONAL INFORMATION TO BE PRO-
VIDED ON REQUEST.—

““(A) INCLUSION IN SUMMARY PLAN DESCRIP-
TION OF SUMMARY OF ADDITIONAL INFORMA-
TION.—The information required under sub-
section (a) includes a summary description
of the types of information required by this
subsection to be made available to partici-
pants and beneficiaries on request.

““(B) INFORMATION REQUIRED FROM PLANS
AND ISSUERS ON REQUEST.—In addition to in-
formation required to be included in sum-
mary plan descriptions under this sub-
section, a group health plan shall provide the
following information to a participant or
beneficiary on request:

‘(i) CARE MANAGEMENT INFORMATION.—A
description of the circumstances under
which, and the extent to which, the plan has
special disease management programs or
programs for persons with disabilities, indi-
cating whether these programs are voluntary
or mandatory and whether a significant ben-
efit differential results from participation in
such programs.

““(ii) INCLUSION OF DRUGS AND BIOLOGICALS
IN FORMULARIES.—A statement of whether a
specific drug or biological is included in a
formulary used to determine benefits under
the plan and a description of the procedures
for considering requests for any patient-spe-
cific waivers.

““(iii) ACCREDITATION STATUS OF HEALTH IN-
SURANCE ISSUERS AND SERVICE PROVIDERS.—A
description of the accreditation and licens-
ing status (if any) of each health insurance
issuer offering health insurance coverage in
connection with the plan and of any utiliza-
tion review organization utilized by the
issuer or the plan, together with the name
and address of the accrediting or licensing
authority.

“(iv) QUALITY PERFORMANCE MEASURES.—
The latest information (if any) maintained
by the plan relating to quality of perform-
ance of the delivery of medical care with re-
spect to coverage options offered under the
plan and of health care professionals and fa-
cilities providing medical care under the
plan.

““(C) INFORMATION REQUIRED FROM HEALTH
CARE PROFESSIONALS.—

(i) QUALIFICATIONS, PRIVILEGES, AND METH-
OD OF COMPENSATION.—AnNy health care pro-
fessional treating a participant or bene-
ficiary under a group health plan shall pro-
vide to the participant or beneficiary, on re-
quest, a description of his or her professional
qualifications (including board certification
status, licensing status, and accreditation
status, if any), privileges, and experience and
a general description by category (including
salary, fee-for-service, capitation, and such
other categories as may be specified in regu-
lations of the Secretary) of the applicable
method by which such professional is com-
pensated in connection with the provision of
such medical care.

“(if) CosT OF PROCEDURES.—ANy health
care professional who recommends an elec-
tive procedure or treatment while treating a
participant or beneficiary under a group
health plan that requires a participant or
beneficiary to share in the cost of treatment
shall inform such participant or beneficiary
of each cost associated with the procedure or
treatment and an estimate of the magnitude
of such costs.

‘(D) INFORMATION REQUIRED FROM HEALTH
CARE FACILITIES ON REQUEST.—AnNy health
care facility from which a participant or
beneficiary has sought treatment under a
group health plan shall provide to the partic-
ipant or beneficiary, on request, a descrip-
tion of the facility’s corporate form or other
organizational form and all forms of licens-
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ing and accreditation status (if any) assigned
to the facility by standard-setting organiza-
tions.

““(h) AcCEss TO INFORMATION RELEVANT TO
THE COVERAGE OPTIONS UNDER WHICH THE
PARTICIPANT OR BENEFICIARY IS ELIGIBLE TO
ENROLL.—In addition to information other-
wise required to be made available under
this section, a group health plan shall, upon
written request (made not more frequently
than annually), make available to a partici-
pant (and an employee who, under the terms
of the plan, is eligible for coverage but not
enrolled) in connection with a period of en-
rollment the summary plan description for
any coverage option under the plan under
which the participant is eligible to enroll
and any information described in clauses (i),
(ii), (iii), (vi), (vii), and (viii) of subsection
(&))(B).

““(i) ADVANCE NOTICE OF CHANGES IN DRUG
FORMULARIES.—Not later than 30 days before
the effective of date of any exclusion of a
specific drug or biological from any drug for-
mulary under the plan that is used in the
treatment of a chronic illness or disease, the
plan shall take such actions as are necessary
to reasonably ensure that plan participants
are informed of such exclusion. The require-
ments of this subsection may be satisfied—

““(1) by inclusion of information in publica-
tions broadly distributed by plan sponsors,
employers, or employee organizations;

““(2) by electronic means of communication
(including the Internet or proprietary com-
puter networks in a format which is readily
accessible to participants);

“(3) by timely informing participants who,
under an ongoing program maintained under
the plan, have submitted their names for
such notification; or

“(4) by any other reasonable means of
timely informing plan participants.

““(J) DEFINITIONS AND RELATED RULES.—

“(1) IN GENERAL.—For purposes of this
section—
“(A) GROUP HEALTH PLAN.—The term

‘group health plan’ has the meaning provided
such term under section 733(a)(1).

‘“(B) MEDICAL CARE.—The term ‘medical
care’ has the meaning provided such term
under section 733(a)(2).

“(C) HEALTH INSURANCE COVERAGE.—The
term ‘health insurance coverage’ has the
meaning provided such term under section
733(b)(1).

‘(D) HEALTH INSURANCE ISSUER.—The term
‘health insurance issuer’ has the meaning
provided such term under section 733(b)(2).

““(2) APPLICABILITY ONLY IN CONNECTION

WITH INCLUDED GROUP HEALTH PLAN BENE-
FITS.—
“(A) IN GENERAL.—The requirements of

this section shall apply only in connection
with included group health plan benefits.

“(B) INCLUDED GROUP HEALTH PLAN BEN-
EFIT.—For purposes of subparagraph (A), the
term ‘included group health plan benefit’
means a benefit which is not an excepted
benefit (as defined in section 733(c)).”".

(b) CONFORMING AMENDMENTS.—

(1) Section 102(b) of such Act (29 U.S.C.
1022(b)) is amended by inserting before the
period at the end the following: *‘; and, in the
case of a group health plan (as defined in sec-
tion 112(j)(1)(A)) providing included group
health plan benefits (as defined in section
1113j)(2)(B)), the information required to be
included under section 111(a)”".

(2) The table of contents in section 1 of
such Act is amended by striking the item re-
lating to section 111 and inserting the fol-
lowing new items:

““‘Sec. 111. Disclosure by group health plans.
““‘Sec. 112. Repeal and effective date.”.
SEC. 112. EFFECTIVE DATE AND RELATED RULES.

(a) IN GENERAL.—The amendments made by
this subtitle shall apply with respect to plan
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years beginning on or after January 1 of the
second calendar year following the date of
the enactment of this Act. The Secretary of
Labor shall first issue all regulations nec-
essary to carry out the amendments made by
this subtitle before such date.

(b) LIMITATION ON ENFORCEMENT ACTIONS.—
No enforcement action shall be taken, pursu-
ant to the amendments made by this sub-
title, against a group health plan or health
insurance issuer with respect to a violation
of a requirement imposed by such amend-
ments before the date of issuance of final
regulations issued in connection with such
requirement, if the plan or issuer has sought
to comply in good faith with such require-
ment.

Subtitle C—Group Health Plan Review
Standards
SEC. 121. SPECIAL RULES FOR GROUP HEALTH
PLANS.

(a) IN GENERAL.—Section 503 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1133) is amended—

(1) by inserting ““(a) IN GENERAL.—"’ after
““SEC. 503.7%;

(2) by inserting (after and below paragraph
(2)) the following new flush-left sentence:
“This subsection does not apply in the case
of included group health plan benefits (as de-
fined in subsection (b)(10)(S)).”’; and

(3) by adding at the end the following new
subsection:

“(b) SPECIAL RULES FOR GROUP HEALTH
PLANS.—

““(1) COVERAGE DETERMINATIONS.—Every
group health plan shall, in the case of in-
cluded group health plan benefits—

“(A) provide adequate notice in writing in
accordance with this subsection to any par-
ticipant or beneficiary of any adverse cov-
erage decision with respect to such benefits
of such participant or beneficiary under the
plan, setting forth the specific reasons for
such coverage decision and any rights of re-
view provided under the plan, written in a
manner calculated to be understood by the
average participant;

““(B) provide such notice in writing also to
any treating medical care provider of such
participant or beneficiary, if such provider
has claimed reimbursement for any item or
service involved in such coverage decision,
or if a claim submitted by the provider initi-
ated the proceedings leading to such deci-
sion;

““(C) afford a reasonable opportunity to any
participant or beneficiary who is in receipt
of the notice of such adverse coverage deci-
sion, and who files a written request for re-
view of the initial coverage decision within
90 days after receipt of the notice of the ini-
tial decision, for a full and fair review of the
decision by an appropriate named fiduciary
who did not make the initial decision; and

“(D) meet the additional requirements of
this subsection, which shall apply solely
with respect to such benefits.

“(2) TIME LIMITS FOR MAKING INITIAL COV-
ERAGE DECISIONS FOR BENEFITS AND COM-
PLETING INTERNAL APPEALS.—

“(A) TIME LIMITS FOR DECIDING REQUESTS
FOR BENEFIT PAYMENTS, REQUESTS FOR AD-
VANCE DETERMINATION OF COVERAGE, AND RE-
QUESTS FOR REQUIRED DETERMINATION OF MED-
ICAL NECESSITY.—EXxcept as provided in sub-
paragraph (B)—

“(i) INnITIAL DECISIONS.—If a request for
benefit payments, a request for advance de-
termination of coverage, or a request for re-
quired determination of medical necessity is
submitted to a group health plan in such rea-
sonable form as may be required under the
plan, the plan shall issue in writing an ini-
tial coverage decision on the request before
the end of the initial decision period under
paragraph (10)(1) following the filing comple-
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tion date. Failure to issue a coverage deci-
sion on such a request before the end of the
period required under this clause shall be
treated as an adverse coverage decision for
purposes of internal review under clause (ii).

“(ii) INTERNAL REVIEWS OF INITIAL DENI-
ALS.—Upon the written request of a partici-
pant or beneficiary for review of an initial
adverse coverage decision under clause (i), a
review by an appropriate named fiduciary
(subject to paragraph (3)) of the initial cov-
erage decision shall be completed, including
issuance by the plan of a written decision af-
firming, reversing, or modifying the initial
coverage decision, setting forth the grounds
for such decision, before the end of the inter-
nal review period following the review filing
date. Such decision shall be treated as the
final decision of the plan, subject to any ap-
plicable reconsideration under paragraph (4).
Failure to issue before the end of such period
such a written decision requested under this
clause shall be treated as a final decision af-
firming the initial coverage decision.

““(B) TIME LIMITS FOR MAKING COVERAGE DE-
CISIONS RELATING TO ACCELERATED NEED MED-
ICAL CARE AND FOR COMPLETING INTERNAL AP-
PEALS.—

“(i) INITIAL DECISIONS.—A group health
plan shall issue in writing an initial cov-
erage decision on any request for expedited
advance determination of coverage or for ex-
pedited required determination of medical
necessity submitted, in such reasonable form
as may be required under the plan before the
end of the accelerated need decision period
under paragraph (10)(K), in cases involving
accelerated need medical care, following the
filing completion date. Failure to approve or
deny such a request before the end of the ap-
plicable decision period shall be treated as a
denial of the request for purposes of internal
review under clause (ii).

““(ii) INTERNAL REVIEWS OF INITIAL DENI-
ALS.—Upon the written request of a partici-
pant or beneficiary for review of an initial
adverse coverage decision under clause (i), a
review by an appropriate named fiduciary
(subject to paragraph (3)) of the initial cov-
erage decision shall be completed, including
issuance by the plan of a written decision af-
firming, reversing, or modifying the initial
converge decision, setting forth the grounds
for the decision before the end of the acceler-
ated need decision period under paragraph
(10)(K) following the review filing date. Such
decision shall be treated as the final decision
of the plan, subject to any applicable recon-
sideration under paragraph (4). Failure to
issue before the end of the applicable deci-
sion period such a written decision requested
under this clause shall be treated as a final
decision affirming the initial coverage deci-
sion.

““(3) PHYSICIANS MUST REVIEW INITIAL COV-
ERAGE DECISIONS INVOLVING MEDICAL APPRO-
PRIATENESS OR NECESSITY OR INVESTIGATIONAL
ITEMS OR EXPERIMENTAL TREATMENT.—If an
initial coverage decision under paragraph
(2)(A)(i) or (2)(B)(i) is based on a determina-
tion that provision of a particular item or
service is excluded from coverage under the
terms of the plan because the provision of
such item or service does not meet the re-
quirements for medical appropriateness or
necessity or would constitute provision of in-
vestigational items or experimental treat-
ment or technology, the review under para-
graph (2)(A)(ii) or (2)(B)(ii), to the extent
that it relates to medical appropriateness or
necessity or to investigational items or ex-
perimental treatment or technology, shall be
conducted by a physician who is selected by
the plan and who did not make the initial de-
nial.

‘“(4) ELECTIVE EXTERNAL REVIEW BY INDE-
PENDENT MEDICAL EXPERT AND RECONSIDER-
ATION OF INITIAL REVIEW DECISION.—
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“(A) IN GENERAL.—IN any case in which a
participant or beneficiary, who has received
an adverse coverage decision which is not re-
versed upon review conducted pursuant to
paragraph (1)(C) (including review under
paragraph (2)(A)(ii) or (2)(B)(ii)) and who has
not commenced review of the coverage deci-
sion under section 502, makes a request in
writing, within 30 days after the date of such
review decision, for reconsideration of such
review decision, the requirements of sub-
paragraphs (B), (C), (D) and (E) shall apply in
the case of such adverse coverage decision, if
the requirements of clause (i) or (ii) are met,
subject to clause (iii).

““(i) MEDICAL APPROPRIATENESS OR INVES-
TIGATIONAL ITEM OR EXPERIMENTAL TREAT-
MENT OR TECHNOLOGY.—The requirements of
this clause are met if such coverage decision
is based on a determination that provision of
a particular item or service that would oth-
erwise be covered is excluded from coverage
because the provision of such item or
service—

“(1) is not medically appropriate or nec-
essary; or

“(I11) would constitute provision of an in-
vestigational item or experimental treat-
ment or technology.

“‘(ii) EXCLUSION OF ITEM OR SERVICE REQUIR-
ING EVALUATION OF MEDICAL FACTS OR EVI-
DENCE.—The requirements of this clause are
met if—

“(I) such coverage decision is based on a
determination that a particular item or serv-
ice is not covered under the terms of the
plan because provision of such item or serv-
ice is specifically or categorically excluded
from coverage under the terms of the plan,
and

“(11) an independent contract expert finds
under subparagraph (C), in advance of any
review of the decision under subparagraph
(D), that such determination primarily re-
quires the evaluation of medical facts or
medical evidence by a health professional.

“(iif) MATTERS SPECIFICALLY NOT SUBJECT
TO REVIEW.—The requirements of subpara-
graphs (B), (C), (D), and (E) shall not apply in
the case of any adverse coverage decision if
such decision is based on—

“(1) a determination of eligibility for bene-
fits,

“(11) the application of explicit plan limits
on the number, cost, or duration of any ben-
efit, or

“(I1) a limitation on the amount of any
benefit payment or a requirement to make
copayments under the terms of the plan.

Review under this paragraph shall not be
available for any coverage decision that has
previously undergone review under this para-
graph.

“(B) LIMITS ON ALLOWABLE ADVANCE PAY-
MENTS.—The review under this paragraph in
connection with an adverse coverage deci-
sion shall be available subject to any re-
quirement of the plan (unless waived by the
plan for financial or other reasons) for pay-
ment in advance to the plan by the partici-
pant or beneficiary seeking review of an
amount not to exceed the greater of—

“(i) the lesser of $100 or 10 percent of the
cost of the medical care involved in the deci-
sion, or

(i) $25,
with such dollar amount subject to com-
pounded annual adjustments in the same
manner and to the same extent as apply
under section 215(i) of the Social Security
Act, except that, for any calendar year, such
amount as so adjusted shall be deemed, sole-
ly for such calendar year, to be equal to such
amount rounded to the nearest $10. No such
payment may be required in the case of any
participant or beneficiary whose enrollment
under the plan is paid for, in whole or in
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part, under a State plan under title XIX or
XXI of the Social Security Act. Any such ad-
vance payment shall be subject to reimburse-
ment if the recommendation of the inde-
pendent medical expert (or panel of such ex-
perts) under subparagraph (D)(ii)(1V) is to re-
verse or modify the coverage decision.

“(C) REQUEST TO INDEPENDENT CONTRACT
EXPERT FOR DETERMINATION OF WHETHER COV-
ERAGE DECISION REQUIRED EVALUATION OF
MEDICAL FACTS OR EVIDENCE.—

“(i) IN GENERAL.—In the case of a request
for review made by a participant or bene-
ficiary as described in subparagraph (A), if
the requirements of subparagraph (A)(ii) are
met (and review is not otherwise precluded
under subparagraph (A)(iii)), the terms of the
plan shall provide for a procedure for initial
review by an independent contract expert se-
lected in accordance with subparagraph (H)
under which the expert will determine
whether the coverage decision requires the
evaluation of medical facts or evidence by a
health professional. If the expert determines
that the coverage decision requires such
evaluation, reconsideration of such adverse
decision shall proceed under this paragraph.
If the expert determines that the coverage
decision does not require such evaluation,
the adverse decision shall remain the final
decision of the plan.

““(ii) INDEPENDENT CONTRACT EXPERTS.—For
purposes of this subparagraph, the term
‘independent contract expert’ means a
professional—

“(l) who has appropriate credentials and
has attained recognized expertise in the ap-
plicable area of contract interpretation;

“(I1) who was not involved in the initial
decision or any earlier review thereof; and

“(111) who is selected in accordance with
subparagraph (H)(i) and meets the require-
ments of subparagraph (H)(iii).

‘(D) RECONSIDERATION OF INITIAL REVIEW
DECISION.—

“(i) IN GENERAL.—INn the case of a request
for review made by a participant or bene-
ficiary as described in subparagraph (A), if
the requirements of subparagraph (A)(i) are
met or reconsideration proceeds under this
paragraph pursuant to subparagraph (C), the
terms of the plan shall provide for a proce-
dure for such reconsideration in accordance
with clause (ii).

““(ii) PROCEDURE FOR RECONSIDERATION.—
The procedure required under clause (i) shall
include the following—

“(1) An independent medical expert (or a
panel of such experts, as determined nec-
essary) will be selected in accordance with
subparagraph (H) to reconsider any coverage
decision described in subparagraph (A) to de-
termine whether such decision was in ac-
cordance with the terms of the plan and this
title.

“(I1) The record for review (including a
specification of the terms of the plan and
other criteria serving as the basis for the ini-
tial review decision) will be presented to
such expert (or panel) and maintained in a
manner which will ensure confidentiality of
such record.

“(111) Such expert (or panel) will recon-
sider the initial review decision to determine
whether such decision was in accordance
with the terms of the plan and this title. The
expert (or panel) in its reconsideration will
take into account the medical condition of
the patient, the recommendation of the
treating physician, the initial coverage deci-
sion (including the reasons for such decision)
and the decision upon review conducted pur-
suant to paragraph (1)(C) (including review
under paragraph (2)(A)(ii) or (2)(B)(ii)) , any
guidelines adopted by the plan through a
process involving medical practitioners and
peer-reviewed medical literature identified
as such under criteria established by the
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Food and Drug Administration, and any
other valid, relevant, scientific or clinical
evidence the expert (or panel) determines ap-
propriate for its review. The expert (or
panel) may consult the participant or bene-
ficiary, the treating physician, the medical
director of the plan, or any other party who,
in the opinion of the expert (or panel), may
have relevant information for consideration.

““(E) ISSUANCE OF BINDING FINAL DECISION.—
Upon completion of the procedure for review
under subparagraph (D), the independent
medical expert (or panel of such experts)
shall issue a written decision affirming,
modifying, or reversing the initial review de-
cision, setting forth the grounds for the deci-
sion. Such decision shall be the final deci-
sion of the plan and shall be binding on the
plan. Such decision shall set forth specifi-
cally the determination of the expert (or
panel) of the appropriate period for timely
compliance by the plan with the decision.
Such decision shall be issued concurrently to
the participant or beneficiary, to the treat-
ing physician, and to the plan, shall con-
stitute conclusive, written authorization for
the provision of benefits under the plan in
accordance with the decision, and shall be
treated as terms of the plan for purposes of
any action by the participant or beneficiary
under section 502.

“(F) TIME LIMITS FOR RECONSIDERATION.—
Any review under this paragraph (including
any review under subparagraph (C)) shall be
completed before the end of the reconsider-
ation period (as defined in paragraph (10)(L))
following the review filing date in connec-
tion with such review. Failure to issue a
written decision before the end of the recon-
sideration period in any reconsideration re-
quested under this paragraph shall be treat-
ed as a final decision affirming the initial re-
view decision of the plan.

*“(G) INDEPENDENT MEDICAL EXPERTS.—

“(i) IN GENERAL.—For purposes of this
paragraph, the term ‘independent medical
expert’ means, in connection with any cov-
erage decision by a group health plan, a
professional—

“(I) who is a physician or, if appropriate,
another medical professional,

“(I1) who has appropriate credentials and
has attained recognized expertise in the ap-
plicable medical field,

“(111) who was not involved in the initial
decision or any earlier review thereof,

“(1V) who has no history of disciplinary ac-
tion or sanctions (including, but not limited
to, loss of staff privileges or participation re-
striction) taken or pending by any hospital,
health carrier, government, or regulatory
body, and

“(V) who is selected in accordance with
subparagraph (H)(i) and meets the require-
ments of subparagraph (H)(iii).

““(H) SELECTION OF EXPERTS.—

‘(i) IN GENERAL.—ADN independent contract
expert or independent medical expert (or
each member of any panel of independent
medical experts selected under subparagraph
(D)(ii)) is selected in accordance with this
clause if—

“(1) the expert is selected by an inter-
mediary which itself meets the requirements
of clauses (ii) and (iii), by means of a method
which ensures that the identity of the expert
is not disclosed to the plan, any health in-
surance issuer offering health insurance cov-
erage to the aggrieved participant or bene-
ficiary in connection with the plan, and the
aggrieved participant or beneficiary under
the plan, and the identities of the plan, the
issuer, and the aggrieved participant or ben-
eficiary are not disclosed to the expert;

“(I1) the expert is selected by an appro-
priately credentialed panel of physicians
meeting the requirements of clauses (ii) and
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(iii) established by a fully accredited teach-
ing hospital meeting such requirements;

“(111) the expert is selected by an organiza-
tion described in section 1152(1)(A) of the So-
cial Security Act which meets the require-
ments of clauses (ii) and (iii);

“(IV) the expert is selected by an external
review organization which meets the require-
ments of clauses (ii) and (iii) and is accred-
ited by a private standard-setting organiza-
tion meeting such requirements;

“(V) the expert is selected by a State agen-
cy which is established for the purpose of
conducting independent external reviews and
which meets the requirements of clauses (ii)
and (iii); or

“(VI) the expert is selected, by an inter-
mediary or otherwise, in a manner that is,
under regulations issued pursuant to nego-
tiated rulemaking, sufficient to ensure the
expert’s independence, and the method of se-
lection is devised to reasonably ensure that
the expert selected meets the requirements
of clauses (ii) and (iii).

“(ii) STANDARDS OF PERFORMANCE FOR
INTERMEDIARIES.—The Secretary shall pre-
scribe by regulation standards (in addition
to the requirements of clause (iii)) which en-
tities making selections under subclause (1),
(I, (1, (1v), (v), or (V1) of clause (ii) must
meet in order to be eligible for making such
selections. Such standards shall include (but
are not limited to)—

“(1) assurance that the entity will carry
out specified duties in the course of exer-
cising the entity’s responsibilities under
clause (i)(1),

“(I) assurance that applicable deadlines
will be met in the exercise of such respon-
sibilities, and

“(111) assurance that the entity meets ap-

propriate indicators of solvency and fiscal
integrity.
Each such entity shall provide to the Sec-
retary, in such manner and at such times as
the Secretary may prescribe, information re-
lating the volume of claims with respect to
which the entity has served under this sub-
paragraph, the types of such claims, and
such other information regarding such
claims as the Secretary may determine ap-
propriate.

“(iii) INDEPENDENCE REQUIREMENTS.—AN
independent contract expert or independent
medical expert or another entity described
in clause (i) meets the independence require-
ments of this clause if—

“(1) the expert or entity is not affiliated
with any related party;

“(I1) any compensation received by such
expert or entity in connection with the ex-
ternal review is reasonable and not contin-
gent on any decision rendered by the expert
or entity;

“(111) under the terms of the plan and any
health insurance coverage offered in connec-
tion with the plan, the plan and the issuer (if
any) have no recourse against the expert or
entity in connection with the external re-
view; and

“(1V) the expert or entity does not other-
wise have a conflict of interest with a re-
lated party as determined under any regula-
tions which the Secretary may prescribe.

“(iv) RELATED PARTY.—For purposes of
clause (i)(1), the term ‘related party’ means—

“(1) the plan or any health insurance issuer
offering health insurance coverage in con-
nection with the plan (or any officer, direc-
tor, or management employee of such plan or
issuer);

“(I1) the physician or other medical care
provider that provided the medical care in-
volved in the coverage decision;

“(111) the institution at which the medical
care involved in the coverage decision is pro-
vided;
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“(1V) the manufacturer of any drug or
other item that was included in the medical
care involved in the coverage decision; or

“(V) any other party determined under any
regulations which the Secretary may pre-
scribe to have a substantial interest in the
coverage decision.

“(v) AFFILIATED.—For purposes of clause
(ii)(1), the term ‘affiliated’ means, in connec-
tion with any entity, having a familial, fi-
nancial, or professional relationship with, or
interest in, such entity.

“(I) MISBEHAVIOR BY EXPERTS.—AnNy action
by the expert or experts in applying for their
selection under this paragraph or in the
course of carrying out their duties under this
paragraph which constitutes—

‘(i) fraud or intentional misrepresentation
by such expert or experts, or

““(ii) demonstrates failure to adhere to the
standards for selection set forth in subpara-
graph (H)(iii),
shall be treated as a failure to meet the re-
quirements of this paragraph and therefore
as a cause of action which may be brought
by a fiduciary under section 502(a)(3).

““(J) BENEFIT EXCLUSIONS MAINTAINED.—
Nothing in this paragraph shall be construed
as providing for or requiring the coverage of
items or services for which benefits are spe-
cifically excluded under the group health
plan or any health insurance coverage of-
fered in connection with the plan.

““(5) PERMITTED ALTERNATIVES TO REQUIRED
FORMS OF REVIEW.—

“(A) IN GENERAL.—In accordance with such
regulations (if any) as may be prescribed by
the Secretary for purposes of this paragraph,
in the case of any initial coverage decision
or any decision upon review thereof under
paragraph (2)(A)(ii) or (2)(B)(ii), a group
health plan may provide an alternative dis-
pute resolution procedure meeting the re-
quirements of subparagraph (B) for use in
lieu of the procedures set forth under the
preceding provisions of this subsection relat-
ing review of such decision. Such procedure
may be provided in one form for all partici-
pants and beneficiaries or in a different form
for each group of similarly situated partici-
pants and beneficiaries. Upon voluntary elec-
tion of such procedure by the plan and by the
aggrieved participant or beneficiary in con-
nection with the decision, the plan may pro-
vide under such procedure (in a manner con-
sistent with such regulations as the Sec-
retary may prescribe to ensure equitable
procedures) for waiver of the review of the
decision under paragraph (3) or waiver of fur-
ther review of the decision under paragraph
(4) or section 502 or for election by such par-
ties of an alternative means of external re-
view (other than review under paragraph (4)).

“(B) REQUIREMENTS.—AnN alternative dis-
pute resolution procedure meets the require-
ments of this subparagraph, in connection
with any decision, if—

‘(i) such procedure is utilized solely—

“(I) in accordance with the applicable
terms of a bona fide collective bargaining
agreement pursuant to which the plan (or
the applicable portion thereof governed by
the agreement) is established or maintained,
or

“(11) upon election by both the aggrieved
participant or beneficiary and the plan,

“‘(ii) the procedure incorporates any other-
wise applicable requirement for review by a
physician under paragraph (3), unless waived
by the participant or beneficiary (in a man-
ner consistent with such regulations as the
Secretary may prescribe to ensure equitable
procedures); and

“(iif) the means of resolution of dispute
allow for adequate presentation by each
party of scientific and medical evidence sup-
porting the position of such party.
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‘“(6) REVIEW REQUIREMENTS.—In any review
of a decision issued under this subsection—

“(A) the record shall be maintained for
purposes of any further review in accordance
with standards which shall be prescribed in
regulations of the Secretary designed to fa-
cilitate such further review, and

*“(B) any decision upon review which modi-
fies or reverses a decision below shall specifi-
cally set forth a determination that the
record upon review is sufficient to rebut a
presumption in favor of the decision below.

““(7) COMPLIANCE WITH FIDUCIARY STAND-
ARDS.—The issuance of a decision under a
plan upon review in good faith compliance
with the requirements of this subsection
shall not be treated as a violation of part 4
of subtitle B of title I of the Employee Re-
tirement Income Security Act of 1974.

““(8) LIMITATION ON APPLICABILITY OF SPE-
CIAL RULES.—The provisions of this sub-
section shall not apply with respect to em-
ployee benefit plans that are not group
health plans or with respect to benefits that
are not included group health plan benefits
(as defined in paragraph (10)(S)).

‘(99 GROUP HEALTH PLAN DEFINED.—For
purposes of this section—

“(A) IN GENERAL.—The term ‘group health
plan’ shall have the meaning provided in sec-
tion 733(a).

““(B) TREATMENT OF PARTNERSHIPS.—The
provisions of paragraphs (1), (2), and (3) of
section 732(d) shall apply.

‘“(10) OTHER DEFINITIONS.—For purposes of
this subsection—

““(A) REQUEST FOR BENEFIT PAYMENTS.—The
term ‘request for benefit payments’ means a
request, for payment of benefits by a group
health plan for medical care, which is made
by, or (if expressly authorized) on behalf of,
a participant or beneficiary after such med-
ical care has been provided.

““(B) REQUIRED DETERMINATION OF MEDICAL
NECESSITY.—The term ‘required determina-
tion of medical necessity’ means a deter-
mination required under a group health plan
solely that proposed medical care meets,
under the facts and circumstances at the
time of the determination, the requirements
for medical appropriateness or necessity
(which may be subject to exceptions under
the plan for fraud or misrepresentation), ir-
respective of whether the proposed medical
care otherwise meets other terms and condi-
tions of coverage, but only if such deter-
mination does not constitute an advance de-
termination of coverage (as defined in sub-
paragraph (C)).

““(C) ADVANCE DETERMINATION OF COV-
ERAGE.—The term ‘advance determination of
coverage’ means a determination under a
group health plan that proposed medical care
meets, under the facts and circumstances at
the time of the determination, the plan’s
terms and conditions of coverage (which may
be subject to exceptions under the plan for
fraud or misrepresentation).

‘(D) REQUEST FOR ADVANCE DETERMINATION
OF COVERAGE.—The term ‘request for advance
determination of coverage’ means a request
for an advance determination of coverage of
medical care which is made by, or (if ex-
pressly authorized) on behalf of, a partici-
pant or beneficiary before such medical care
is provided.

““(E) REQUEST FOR EXPEDITED ADVANCE DE-
TERMINATION OF COVERAGE.—The term ‘re-
quest for expedited advance determination of
coverage’ means a request for advance deter-
mination of coverage, in any case in which
the proposed medical care constitutes accel-
erated need medical care.

*“(F) REQUEST FOR REQUIRED DETERMINATION
OF MEDICAL NECESSITY.—The term ‘request
for required determination of medical neces-
sity’ means a request for a required deter-
mination of medical necessity for medical
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care which is made by or on behalf of a par-
ticipant or beneficiary before the medical
care is provided.

““(G) REQUEST FOR EXPEDITED REQUIRED DE-
TERMINATION OF MEDICAL NECESSITY.—The
term ‘request for expedited required deter-
mination of medical necessity’ means a re-
quest for required determination of medical
necessity in any case in which the proposed
medical care constitutes accelerated need
medical care.

““(H) ACCELERATED NEED MEDICAL CARE.—
The term ‘accelerated need medical care’
means medical care in any case in which an
appropriate physician has certified in writ-
ing (or as otherwise provided in regulations
of the Secretary) that the participant or ben-
eficiary is stabilized and—

“(i) that failure to immediately provide
the care to the participant or beneficiary
could reasonably be expected to result in—

“(1) placing the health of such participant
or beneficiary (or, with respect to such a par-
ticipant or beneficiary who is a pregnant
woman, the health of the woman or her un-
born child) in serious jeopardy;

“(I1) serious impairment to bodily func-
tions; or

“(1) serious dysfunction of any bodily
organ or part; or

“(ii) that immediate provision of the care
is necessary because the participant or bene-
ficiary has made or is at serious risk of mak-
ing an attempt to harm himself or herself or
another individual.

“(l) INITIAL DECISION PERIOD.—The term
‘initial decision period’ means a period of 30
days, or such period as may be prescribed in
regulations of the Secretary.

““(J) INTERNAL REVIEW PERIOD.—The term
‘internal review period’ means a period of 30
days, or such period as may be prescribed in
regulations of the Secretary.

““(K) ACCELERATED NEED DECISION PERIOD.—
The term ‘accelerated need decision period’
means a period of 3 days, or such period as
may be prescribed in regulations of the Sec-
retary.

‘(L) RECONSIDERATION PERIOD.—The term
‘reconsideration period’ means a period of 25
days, or such period as may be prescribed in
regulations of the Secretary, except that, in
the case of a decision involving accelerated
need medical care, such term means the ac-
celerated need decision period.

“(M) FILING COMPLETION DATE.—The term
‘filing completion date’ means, in connection
with a group health plan, the date as of
which the plan is in receipt of all informa-
tion reasonably required (in writing or in
such other reasonable form as may be speci-
fied by the plan) to make an initial coverage
decision.

“(N) REVIEW FILING DATE.—The term ‘re-
view filing date’ means, in connection with a
group health plan, the date as of which the
appropriate named fiduciary (or the inde-
pendent medical expert or panel of such ex-
perts in the case of a review under paragraph
(4)) is in receipt of all information reason-
ably required (in writing or in such other
reasonable form as may be specified by the
plan) to make a decision to affirm, modify,
or reverse a coverage decision.

““(0O) MEDICAL CARE.—The term ‘medical
care’ has the meaning provided such term by
section 733(a)(2).

“(P) HEALTH INSURANCE COVERAGE.—The
term ‘health insurance coverage’ has the
meaning provided such term by section
733(b)(1).

“(Q) HEALTH INSURANCE ISSUER.—The term
‘health insurance issuer’ has the meaning
provided such term by section 733(b)(2).

“(R) WRITTEN OR IN WRITING.—

“(i) IN GENERAL.—A request or decision
shall be deemed to be ‘written’ or ‘in writing’
if such request or decision is presented in a
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generally recognized printable or electronic
format. The Secretary may by regulation
provide for presentation of information oth-
erwise required to be in written form in such
other forms as may be appropriate under the
circumstances.

“(ii) MEDICAL APPROPRIATENESS OR INVES-
TIGATIONAL ITEMS OR EXPERIMENTAL TREAT-
MENT DETERMINATIONS.—For purposes of this
subparagraph, in the case of a request for ad-
vance determination of coverage, a request
for expedited advance determination of cov-
erage, a request for required determination
of medical necessity, or a request for expe-
dited required determination of medical ne-
cessity, if the decision on such request is
conveyed to the provider of medical care or
to the participant or beneficiary by means of
telephonic or other electronic communica-
tions, such decision shall be treated as a
written decision.

““(S) INCLUDED GROUP HEALTH PLAN BEN-
EFIT.—The term ‘included group health plan
benefit” means a benefit under a group
health plan which is not an excepted benefit
(as defined in section 733(c)).”".

(b) CIvIL PENALTIES.—

(1) IN GENERAL.—Section 502(c) of such Act
(29 U.S.C. 1132(c)) is amended by redesig-
nating paragraphs (6) and (7) as paragraphs
(7) and (8), respectively, and by inserting
after paragraph (5) the following new para-
graph:

“(6)(A)(i) In the case of any failure to time-
ly provide an included group health plan ben-
efit (as defined in section 503(b)(10)(S)) to a
participant or beneficiary, which occurs
after the issuance of, and in violation of, a
final decision rendered upon completion of
external review (under section 503(b)(4)) of an
adverse coverage decision by the plan relat-
ing to such benefit, any person acting in the
capacity of a fiduciary of the plan so as to
cause such failure may, in the court’s discre-
tion, be liable to the aggrieved participant or
beneficiary for a civil penalty.

““(ii) Except as provided in clause (iii), such
civil penalty shall be in an amount of up to
$1,000 a day from the date that occurs on or
after the date of the issuance of the decision
under section 503(b)(4) and upon which the
plan otherwise could have been reasonably
expected to commence compliance with the
decision until the date the failure to provide
the benefit is corrected.

“(iii) In any case in which it is proven by
clear and convincing evidence that the per-
son referred to in clause (i) acted willfully
and in bad faith, the daily penalty under
clause (ii) shall be increased to an amount of
up to $5,000 a day.

“@iv) In any case in which it is further
proven by clear and convincing evidence
that—

“(1) the plan is not in full compliance with
the decision of the independent medical ex-
pert (or panel of such experts) under section
503(b)(4)(E)) within the appropriate period
specified in such decision, and

“(I1) the failure to be in full compliance
was caused by the plan or by a health insur-
ance issuer offering health insurance cov-
erage in connection with the plan,

the plan shall pay the cost of all medical
care which was not provided by reason of
such failure to fully comply and which is
otherwise obtained by the participant or
beneficiary from any provider.

““(B) For purposes of subparagraph (A), the
plan, and any health insurance issuer offer-
ing health insurance coverage in connection
with the plan, shall be deemed to be in com-
pliance with any decision of an independent
medical expert (or panel of such experts)
under section 503(b)(4) with respect to any
participant or beneficiary upon transmission
to such entity (or panel) and to such partici-
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pant or beneficiary by the plan or issuer of
timely notice of an authorization of cov-
erage by the plan or issuer which is con-
sistent with such decision.

“(C) In any action commenced under sub-
section (a) by a participant or beneficiary
with respect to an included group health
plan benefit in which the plaintiff alleges
that a person, in the capacity of a fiduciary
and in violation of the terms of the plan or
this title, has taken an action resulting in
an adverse coverage decision in violation of
the terms of the plan, or has failed to take
an action for which such person is respon-
sible under the plan and which is necessary
under the plan for a favorable coverage deci-
sion, upon finding in favor of the plaintiff, if
such action was commenced after a final de-
cision of the plan upon review which in-
cluded a review under section 503(b)(4) or
such action was commenced under sub-
section (b)(4) of this section, the court shall
cause to be served on the defendant an order
requiring the defendant—

‘(i) to cease and desist from the alleged ac-
tion or failure to act; and

““(ii) to pay to the plaintiff a reasonable at-
torney’s fee and other reasonable costs relat-
ing to the prosecution of the action on the
charges on which the plaintiff prevails.

The remedies provided under this subpara-
graph shall be in addition to remedies other-
wise provided under this section.

“(D)(i) The Secretary may assess a civil
penalty against a person acting in the capac-
ity of a fiduciary of one or more group
health plans (as defined in section 503(b)(9))
for—

“(1) any pattern or practice of repeated ad-
verse coverage decisions in connection with
included group health plan benefits in viola-
tion of the terms of the plan or plans or this
title; or

“(I) any pattern or practice of repeated
violations of the requirements of section 503
in connection with such benefits.

Such penalty shall be payable only upon
proof by clear and convincing evidence of
such pattern or practice.

“(if) Such penalty shall be in an amount
not to exceed the lesser of—

“(1) 5 percent of the aggregate value of
benefits shown by the Secretary to have not
been provided, or unlawfully delayed in vio-
lation of section 503, under such pattern or
practice; or

(1) $100,000.

““(iii) Any person acting in the capacity of
a fiduciary of a group health plan or plans
who has engaged in any such pattern or prac-
tice in connection with included group
health plan benefits, upon the petition of the
Secretary, may be removed by the court
from that position, and from any other in-
volvement, with respect to such plan or
plans, and may be precluded from returning
to any such position or involvement for a pe-
riod determined by the court.

“(E) For purposes of this paragraph, the
term ‘included group health plan benefit’ has
the meaning provided in section 503(b)(10)(S).

““(F) The preceding provisions of this para-
graph shall not apply with respect to em-
ployee benefit plans that are not group
health plans or with respect to benefits that
are not included group health plan benefits
(as defined in paragraph (10)(S)).”.

) CONFORMING AMENDMENT.—Section
502(a)(6) of such Act (29 U.S.C. 1132(a)(6)) is
amended by striking *‘, or (6)”” and inserting
, (6), or (7).

(c) EXPEDITED COURT REVIEW.—Section 502
of such Act (29 U.S.C. 1132) is amended—

(1) in subsection (a)(8), by striking ‘‘or’” at
the end;

(2) in subsection (a)(9), by striking the pe-
riod and inserting ‘‘; or’’;
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(3) by adding at the end of subsection (a)
the following new paragraph:

““(10) by a participant or beneficiary for ap-
propriate relief under subsection (b)(4).”.

(4) by adding at the end of subsection (b)
the following new paragraph:

“(4) In the case of a group health plan, if
exhaustion of administrative remedies in ac-
cordance with paragraph (2)(A)(ii) or
(2)(B)(ii) of section 503(b) otherwise nec-
essary for an action for relief under para-
graph (1)(B) or (3) of subsection (a) has not
been obtained and it is demonstrated to the
court by means of certification by an appro-
priate physician that such exhaustion is not
reasonably attainable under the facts and
circumstances without undue risk of irrep-
arable harm to the health of the participant
or beneficiary, a civil action may be brought
by the participant or beneficiary to obtain
appropriate equitable relief. Any determina-
tions made under paragraph (2)(A)(ii) or
(2)(B)(ii) of section 503(b) made while an ac-
tion under this paragraph is pending shall be
given due consideration by the court in any
such action. This paragraph shall not apply
with respect to benefits that are not in-
cluded group health plan benefits (as defined
in section 503(b)(10)(S)).”.

(d) ATTORNEY’s FEES.—Section 502(g) of
such Act (29 U.S.C. 1132(g)) is amended—

(1) in paragraph (1), by striking ‘“‘paragraph
(2)”” and inserting ‘“‘paragraph (2) or (3))”’; and

(2) by adding at the end the following new
paragraph:

“(3) In any action under this title by a par-
ticipant or beneficiary in connection with an
included group health plan benefit (as de-
fined in section 503(b)(10)(S)) in which judg-
ment in favor of the participant or bene-
ficiary is awarded, the court shall allow a
reasonable attorney’s fee and costs of action
to the participant or beneficiary.”.

(e) STANDARD OF REVIEW UNAFFECTED.—
The standard of review under section 502 of
the Employee Retirement Income Security
Act of 1974 (as amended by this section) shall
continue on and after the date of the enact-
ment of this Act to be the standard of review
which was applicable under such section as
of immediately before such date.

(f) CONCURRENT  JURISDICTION.—Section
502(e)(1) of such Act (29 U.S.C. 1132(e)(1)) is
amended—

(1) in the first sentence, by striking ‘“‘under
subsection (a)(1)(B) of this section” and in-
serting ‘‘under subsection (a)(1)(A) for relief
under subsection (c)(6), under subsection
(a)(1)(B), and under subsection (b)(4)’’; and

(2) in the last sentence, by striking “‘of ac-
tions under paragraphs (1)(B) and (7) of sub-
section (@) of this section’ and inserting ‘‘of
actions under paragraph (1)(A) of subsection
(a) for relief under subsection (c)(6) and of
actions under paragraphs (1)(B) and (7) of
subsection (a) and paragraph (4) of sub-
section (b)”".

SEC. 122. SPECIAL RULE FOR ACCESS TO SPE-
CIALTY CARE.

Section 503(b) of such Act (as added by the
preceding provisions of this subtitle) is
amended by adding at the end the following
new paragraph:

““(11) SPECIAL RULE FOR ACCESS TO SPE-
CIALTY CARE.—

“(A) IN GENERAL.—IN the case of a request
for advance determination of coverage con-
sisting of a request by a physician for a de-
termination of coverage of the services of a
specialist with respect to any condition, if
coverage of the services of such specialist for
such condition is otherwise provided under
the plan, the initial coverage decision re-
ferred to in subparagraph (A)(i) or (B)(i) of
paragraph (2) shall be issued within the ac-
celerated need decision period.

“(B) SPECIALIST.—For purposes of this
paragraph, the term ‘specialist’ means, with
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respect to a condition, a physician who has a

high level of expertise through appropriate

training and experience (including, in the

case of a patient who is a child, appropriate

pediatric expertise) to treat the condition.”.

SEC. 123. PROTECTION FOR CERTAIN INFORMA-
TION DEVELOPED TO REDUCE MOR-
TALITY OR MORBIDITY OR FOR IM-
PROVING PATIENT CARE AND SAFE-
TY.

(a) PROTECTION OF CERTAIN INFORMATION.—
Notwithstanding any other provision of Fed-
eral or State law, health care response infor-
mation shall be exempt from any disclosure
requirement (regardless of whether the re-
quirement relates to subpoenas, discovery,
introduction of evidence, testimony, or any
other form of disclosure), in connection with
a civil or administrative proceeding under
Federal or State law, to the same extent as
information developed by a health care pro-
vider with respect to any of the following:

(1) Peer review.

(2) Utilization review.

(3) Quality management or improvement.

(4) Quality control.

(5) Risk management.

(6) Internal review for purposes of reducing
mortality, morbidity, or for improving pa-
tient care or safety.

(b) No WAIVER OF PROTECTION THROUGH
INTERACTION WITH ACCREDITING BoDY.—Not-
withstanding any other provision of Federal
or State law, the protection of health care
response information from disclosure pro-
vided under subsection (a) shall not be
deemed to be modified or in any way waived
by—

(1) the development of such information in
connection with a request or requirement of
an accrediting body; or

(2) the transfer of such information to an
accrediting body.

(c) DEFINITIONS.—For purposes of this sec-
tion:

(1) The term ‘“‘accrediting body’” means a
national, not-for-profit organization that—

(A) accredits health care providers; and

(B) is recognized as an accrediting body by
statute or by a Federal or State agency that
regulates health care providers.

(2) The term ‘‘health care provider” has
the meaning given such term in section 1188
of the Social Security Act (as added by sec-
tion 5001 of this Act).

(3) The term ‘“‘health care response infor-
mation” means information (including any
data, report, record, memorandum, analysis,
statement, or other communication) devel-
oped by, or on behalf of, a health care pro-
vider in response to a serious, adverse, pa-
tient-related event—

(A) during the course of analyzing or
studying the event and its causes; and

(B) for purposes of—

(i) reducing mortality or morbidity; or

(if) improving patient care or safety (in-
cluding the provider’s notification to an ac-
crediting body and the provider’s plans of ac-
tion in response to such event).

(5) The term ‘“‘State”’ includes the District
of Columbia, Puerto Rico, the Virgin Islands,
Guam, American Samoa, and the Northern
Mariana Islands.

SEC. 124. EFFECTIVE DATE.

(a) IN GENERAL.—The amendments made by
sections 801 and 802 shall apply with respect
to grievances arising in plan years beginning
on or after January 1 of the second calendar
year following 12 months after the date the
Secretary of Labor issues all regulations
necessary to carry out amendments made by
this title. The amendments made by section
803 shall take effect on such January 1.

(b) LIMITATION ON ENFORCEMENT ACTIONS.—
No enforcement action shall be taken, pursu-
ant to the amendments made by this title,
against a group health plan or health insur-
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ance issuer with respect to a violation of a
requirement imposed by such amendments
before the date of issuance of final regula-
tions issued in connection with such require-
ment, if the plan or issuer has sought to
comply in good faith with such requirement.

(c) COLLECTIVE BARGAINING AGREEMENTS.—
Any plan amendment made pursuant to a
collective bargaining agreement relating to
the plan which amends the plan solely to
conform to any requirement added by this
title shall not be treated as a termination of
such collective bargaining agreement.

Subtitle D—Health Care Access,
Affordability, and Quality Commission
SEC. 131. ESTABLISHMENT OF COMMISSION.

Part 5 of the Employee Retirement Income
Security Act of 1974 is amended by adding at
the end the following new section:

‘‘SEC. 518. HEALTH POLICY COMMISSION.

‘“(a) ESTABLISHMENT.—There is hereby es-
tablished a commission to be known as the
Health Care Access, Affordability, and Qual-
ity Commission (hereinafter in this Act re-
ferred to as the ‘“Commission’’).

““(b) DUTIES OF COMMISSION.—The duties of
the Commission shall be as follows:

““(1) STUDIES OF CRITICAL AREAS.—Based on
information gathered by appropriate Federal
agencies, advisory groups, and other appro-
priate sources for health care information,
studies, and data, the Commission shall
study and report on in each of the following
areas:

“(A) Independent expert external review
programs.

‘“(B) Consumer friendly information pro-
grams.

““(C) The extent to which the following af-
fect patient quality and satisfaction:

‘(i) health plan enrollees’ attitudes based
on surveys;

‘““(if) outcomes measurements; and

‘“(iii) accreditation by private organiza-
tions.

‘(D) Available systems to ensure the time-
ly processing of claims.

““(2) ESTABLISHMENT OF FORM FOR REMIT-
TANCE OF CLAIMS TO PROVIDERS.—Not later
than 2 years after the date of the first meet-
ing of the Commission, the Commission shall
develop and transmit to the Secretary a pro-
posed form for use by health insurance
issuers (as defined in section 733(b)(2)) for the
remittance of claims to health care pro-
viders. Effective for plan years beginning
after 5 years after the date of the Com-
prehensive Access and Responsibility in
Health Care Act of 1999, a health insurance
issuer offering health insurance coverage in
connection with a group health plan shall
use such form for the remittance of all
claims to providers.

““(3) EVALUATION OF HEALTH BENEFITS MAN-
DATES.—At the request of the chairmen or
ranking minority members of the appro-
priate committees of Congress, the Commis-
sion shall evaluate, taking into consider-
ation the overall cost effect, availability of
treatment, and the effect on the health of
the general population, existing and pro-
posed benefit requirements for group health
plans.

‘“(4) COMMENTS ON CERTAIN SECRETARIAL RE-
PORTS.—If the Secretary submits to Congress
(or a committee of Congress) a report that is
required by law and that relates to policies
under this section, the Secretary shall trans-
mit a copy of the report to the Commission.
The Commission shall review the report and,
not later than 6 months after the date of sub-
mittal of the Secretary’s report to Congress,
shall submit to the appropriate committees
of Congress written comments on such re-
port. Such comments may include such rec-
ommendations as the Commission deems ap-
propriate.
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““(5) AGENDA AND ADDITIONAL REVIEW.—The
Commission shall consult periodically with
the chairmen and ranking minority members
of the appropriate committees of Congress
regarding the Commission’s agenda and
progress toward achieving the agenda. The
Commission may conduct additional reviews,
and submit additional reports to the appro-
priate committees of Congress, from time to
time on such topics as may be requested by
such chairmen and members and as the Com-
mission deems appropriate.

““(6) AVAILABILITY OF REPORTS.—The Com-
mission shall transmit to the Secretary a
copy of each report submitted under this
subsection and shall make such reports
available to the public.

““(c) MEMBERSHIP.—

““(1) NUMBER AND APPOINTMENT.—The Com-
mission shall be composed of 11 members ap-
pointed by the Comptroller General.

““(2) QUALIFICATIONS.—

“(A) IN GENERAL.—The membership of the
Commission shall include—

“(i) physicians and other health profes-
sionals;

“(ii) representatives of employers, includ-
ing multiemployer plans;

““(ii) representatives of insured employees;

“(iv) third-party payers; and

“(v) health services and health economics
researchers with expertise in outcomes and
effectiveness research and technology assess-
ment.

“(B) ETHICAL DISCLOSURE.—The Comp-
troller General shall establish a system for
public disclosure by members of the Commis-
sion of financial and other potential con-
flicts of interest relating to such members.

“(3) TERMS.—

“(A) IN GENERAL.—Each member shall be
appointed for a term of 3 years, except that
the Comptroller shall designate staggered
terms for the members first appointed.

“(B) VACANCIES.—ANny member appointed
to fill a vacancy occurring before the expira-
tion of the term for which the member’s
predecessor was appointed shall be appointed
only for the remainder of that term. A mem-
ber may serve after the expiration of that
member’s term until a successor has taken
office. A vacancy in the Commission shall be
filled in the manner in which the original ap-
pointment was made.

‘“(4) BAsSIC PAY.—

“(A) RATES OF PAY.—EXxcept as provided in
subparagraph (B), members shall each be
paid at a rate equal to the rate of basic pay
payable for level IV of the Executive Sched-
ule for each day (including travel time) dur-
ing which they are engaged in the actual per-
formance of duties vested in the Commis-
sion.

““(B) PROHIBITION OF COMPENSATION OF FED-
ERAL EMPLOYEES.—Members of the Commis-
sion who are full-time officers or employees
of the United States (or Members of Con-
gress) may not receive additional pay, allow-
ances, or benefits by reason of their service
on the Commission.

“(5) TRAVEL EXPENSES.—Each member
shall receive travel expenses, including per
diem in lieu of subsistence, in accordance
with sections 5702 and 5703 of title 5, United
States Code.

‘“(6) CHAIRPERSON.—The Chairperson of the
Commission shall be designated by the
Comptroller at the time of the appointment.
The term of office of the Chairperson shall be
3 years.

“(7) MEETINGS.—The Commission
meet 4 times each year.

‘“(d) DIRECTOR AND STAFF OF COMMISSION.—

“(1) DIRECTOR.—The Commission shall
have a Director who shall be appointed by
the Chairperson. The Director shall be paid
at a rate not to exceed the maximum rate of

shall
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basic pay payable for GS-13 of the General
Schedule.

““(2) STAFF.—The Director may appoint 2
additional staff members.

““(8) APPLICABILITY OF CERTAIN CIVIL SERV-
ICE LAWS.—The Director and staff of the
Commission shall be appointed subject to
the provisions of title 5, United States Code,
governing appointments in the competitive
service, and shall be paid in accordance with
the provisions of chapter 51 and subchapter
111 of chapter 53 of that title relating to clas-
sification and General Schedule pay rates.

“‘(e) POWERS OF COMMISSION.—

““(1) HEARINGS AND SESSIONS.—The Commis-
sion may, for the purpose of carrying out
this Act, hold hearings, sit and act at times
and places, take testimony, and receive evi-
dence as the Commission considers appro-
priate. The Commission may administer
oaths or affirmations to witnesses appearing
before it.

““(2) POWERS OF MEMBERS AND AGENTS.—ANy
member or agent of the Commission may, if
authorized by the Commission, take any ac-
tion which the Commission is authorized to
take by this section.

““(3) OBTAINING OFFICIAL DATA.—The Com-
mission may secure directly from any de-
partment or agency of the United States in-
formation necessary to enable it to carry out
this Act. Upon request of the Chairperson of
the Commission, the head of that depart-
ment or agency shall furnish that informa-
tion to the Commission.

““(4) MAILS.—The Commission may use the
United States mails in the same manner and
under the same conditions as other depart-
ments and agencies of the United States.

““(5) ADMINISTRATIVE SUPPORT SERVICES.—
Upon the request of the Commission, the Ad-
ministrator of General Services shall provide
to the Commission, on a reimbursable basis,
the administrative support services nec-
essary for the Commission to carry out its
responsibilities under this Act.

““(6) CONTRACT AUTHORITY.—The Commis-
sion may contract with and compensate gov-
ernment and private agencies or persons for
services, without regard to section 3709 of
the Revised Statutes (41 U.S.C. 5).

“(f) RePORTS.—Beginning December 31,
2000, and each year thereafter, the Commis-
sion shall submit to the Congress an annual
report detailing the following information:

““(1) Access to care, affordability to em-
ployers and employees, and quality of care
under employer-sponsored health plans and
recommendations for improving such access,
affordability, and quality.

“(2) Any issues the Commission deems ap-
propriate or any issues (such as the appro-
priateness and availability of particular
medical treatment) that the chairmen or
ranking members of the appropriate commit-
tees of Congress requested the Commission
to evaluate.

““(g) DEFINITION OF APPROPRIATE COMMIT-
TEES OF CONGRESS.—For purposes of this sec-
tion the term ‘appropriate committees of
Congress’ means any committee in the Sen-
ate or House of Representatives having juris-
diction over the Employee Retirement In-
come Security Act of 1974.

“(h) TERMINATION.—Section 14(a)(2)(B) of
the Federal Advisory Committee Act (6
U.S.C. App.; relating to the termination of
advisory committees) shall not apply to the
Commission.

“(i) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated for
fiscal years 2000 through 2004 such sums as
may be necessary to carry out this section.”.

SEC. 132. EFFECTIVE DATE.

This subtitle shall be effective 6 months
after the date of the enactment of this Act.
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TITLE II—AMENDMENTS TO THE PUBLIC
HEALTH SERVICE ACT

Subtitle A—Patient Protections and Point of

Service Coverage Requirements

SEC. 201. PATIENT ACCESS TO UNRESTRICTED
MEDICAL  ADVICE, EMERGENCY
MEDICAL CARE, OBSTETRIC AND
GYNECOLOGICAL CARE, PEDIATRIC
CARE, AND CONTINUITY OF CARE.

(@) IN GENERAL.—Subpart 2 of part A of
title XXVII of the Public Health Service Act
is amended by adding at the end the fol-
lowing new section:

“SEC. 2707. PATIENT ACCESS TO UNRESTRICTED
MEDICAL  ADVICE, EMERGENCY
MEDICAL CARE, OBSTETRIC AND
GYNECOLOGICAL CARE, PEDIATRIC
CARE, AND CONTINUITY OF CARE.

‘“(a) PATIENT ACCESS TO UNRESTRICTED
MEDICAL ADVICE.—

““(1) IN GENERAL.—InN the case of any health
care professional acting within the lawful
scope of practice in the course of carrying
out a contractual employment arrangement
or other direct contractual arrangement be-
tween such professional and a group health
plan or a health insurance issuer offering
health insurance coverage in connection
with a group health plan, the plan or issuer
with which such contractual employment ar-
rangement or other direct contractual ar-
rangement is maintained by the professional
may not impose on such professional under
such arrangement any prohibition or restric-
tion with respect to advice, provided to a
participant or beneficiary under the plan
who is a patient, about the health status of
the participant or beneficiary or the medical
care or treatment for the condition or dis-
ease of the participant or beneficiary, re-
gardless of whether benefits for such care or
treatment are provided under the plan or
health insurance coverage offered in connec-
tion with the plan.

““(2) HEALTH CARE PROFESSIONAL DEFINED.—
For purposes of this paragraph, the term
‘health care professional’ means a physician
(as defined in section 1861(r) of the Social Se-
curity Act) or other health care professional
if coverage for the professional’s services is
provided under the group health plan for the
services of the professional. Such term in-
cludes a podiatrist, optometrist, chiro-
practor, psychologist, dentist, physician as-
sistant, physical or occupational therapist
and therapy assistant, speech-language pa-
thologist, audiologist, registered or licensed
practical nurse (including nurse practi-
tioner, clinical nurse specialist, certified
registered nurse anesthetist, and certified
nurse-midwife), licensed certified social
worker, registered respiratory therapist, and
certified respiratory therapy technician.

““(3) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to require
the sponsor of a group health plan or a
health insurance issuer offering health insur-
ance coverage in connection with the group
health plan to engage in any practice that
would violate its religious beliefs or moral
convictions.

““(b) PATIENT ACCESS TO EMERGENCY MED-
ICAL CARE.—

‘(1) COVERAGE OF EMERGENCY SERVICES.—

“(A) IN GENERAL.—If a group health plan,
or health insurance coverage offered by a
health insurance issuer, provides any bene-
fits with respect to emergency services (as
defined in subparagraph (B)(ii)), or ambu-
lance services, the plan or issuer shall cover
emergency services (including emergency
ambulance services as defined in subpara-
graph (B)(iii)) furnished under the plan or
coverage—

(i) without the need for any prior author-
ization determination;

““(ii) whether or not the health care pro-
vider furnishing such services is a partici-
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pating provider with respect to such serv-
ices;

“(iil) in a manner so that, if such services
are provided to a participant, beneficiary, or
enrollee by a nonparticipating health care
provider, the participant, beneficiary, or en-
rollee is not liable for amounts that exceed
the amounts of liability that would be in-
curred if the services were provided by a par-
ticipating provider; and

“(iv) without regard to any other term or
condition of such plan or coverage (other
than exclusion or coordination of benefits, or
an affiliation or waiting period, permitted
under section 2701 and other than applicable
cost sharing).

““(B) DEFINITIONS.—In this subsection:

‘(i) EMERGENCY MEDICAL CONDITION.—The
term ‘emergency medical condition’ means—

“(1) a medical condition manifesting itself
by acute symptoms of sufficient severity (in-
cluding severe pain) such that a prudent
layperson, who possesses an average knowl-
edge of health and medicine, could reason-
ably expect the absence of immediate med-
ical attention to result in a condition de-
scribed in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act (42
U.S.C. 1395dd(e)(1)(A)); and

“(11) a medical condition manifesting itself
in a neonate by acute symptoms of sufficient
severity (including severe pain) such that a
prudent health care professional could rea-
sonably expect the absence of immediate
medical attention to result in a condition de-
scribed in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act.

“(if) EMERGENCY SERVICES.—The
‘emergency services’ means—

“(1) with respect to an emergency medical
condition described in clause (i)(I), a medical
screening examination (as required under
section 1867 of the Social Security Act, 42
U.S.C. 1395dd)) that is within the capability
of the emergency department of a hospital,
including ancillary services routinely avail-
able to the emergency department to evalu-
ate an emergency medical condition (as de-
fined in clause (i)) and also, within the capa-
bilities of the staff and facilities at the hos-
pital, such further medical examination and
treatment as are required under section 1867
of such Act to stabilize the patient; or

“(11) with respect to an emergency medical
condition described in clause (i)(11), medical
treatment for such condition rendered by a
health care provider in a hospital to a
neonate, including available hospital ancil-
lary services in response to an urgent re-
quest of a health care professional and to the
extent necessary to stabilize the neonate.

“(iili) EMERGENCY AMBULANCE SERVICES.—
The term ‘emergency ambulance services’
means ambulance services (as defined for
purposes of section 1861(s)(7) of the Social Se-
curity Act) furnished to transport an indi-
vidual who has an emergency medical condi-
tion (as defined in clause (i)) to a hospital for
the receipt of emergency services (as defined
in clause (ii)) in a case in which appropriate
emergency medical screening examinations
are covered under the plan or coverage pur-
suant to paragraph (1)(A) and a prudent
layperson, with an average knowledge of
health and medicine, could reasonably ex-
pect that the absence of such transport
would result in placing the health of the in-
dividual in serious jeopardy, serious impair-
ment of bodily function, or serious dysfunc-
tion of any bodily organ or part.

“(iv) STABILIZE.—The term ‘to stabilize’
means, with respect to an emergency med-
ical condition, to provide such medical treat-
ment of the condition as may be necessary to
assure, within reasonable medical prob-
ability, that no material deterioration of the
condition is likely to result from or occur

term
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during the transfer of the individual from a
facility.

““(v) NONPARTICIPATING.—The term ‘non-
participating’ means, with respect to a
health care provider that provides health
care items and services to a participant or
beneficiary under group health plan or under
group health insurance coverage, a health
care provider that is not a participating
health care provider with respect to such
items and services.

“(vi) PARTICIPATING.—The term ‘partici-
pating’ means, with respect to a health care
provider that provides health care items and
services to a participant or beneficiary under
group health plan or health insurance cov-
erage offered by a health insurance issuer in
connection with such a plan, a health care
provider that furnishes such items and serv-
ices under a contract or other arrangement
with the plan or issuer.

““(c) PATIENT RIGHT TO OBSTETRIC AND GYN-
ECOLOGICAL CARE.—

““(1) IN GENERAL.—INn any case in which a
group health plan (or a health insurance
issuer offering health insurance coverage in
connection with the plan)—

“(A) provides benefits under the terms of
the plan consisting of—

““(i) gynecological care (such as preventive
women'’s health examinations); or

““‘(ii) obstetric care (such as pregnancy-re-
lated services),
provided by a participating health care pro-
fessional who specializes in such care (or pro-
vides benefits consisting of payment for such
care); and

““(B) requires or provides for designation by
a participant or beneficiary of a partici-
pating primary care provider,
if the primary care provider designated by
such a participant or beneficiary is not such
a health care professional, then the plan (or
issuer) shall meet the requirements of para-
graph (2).

‘(1) REQUIREMENTS.—A group health plan
(or a health insurance issuer offering health
insurance coverage in connection with the
plan) meets the requirements of this para-
graph, in connection with benefits described
in paragraph (1) consisting of care described
in clause (i) or (ii) of paragraph (1)(A) (or
consisting of payment therefor), if the plan
(or issuer)—

““(A) does not require authorization or a re-
ferral by the primary care provider in order
to obtain such benefits; and

“(B) treats the ordering of other care of
the same type, by the participating health
care professional providing the care de-
scribed in clause (i) or (ii) of paragraph
(1)(A), as the authorization of the primary
care provider with respect to such care.

““(3) HEALTH CARE PROFESSIONAL DEFINED.—
For purposes of this subsection, the term
‘health care professional’ means an indi-
vidual (including, but not limited to, a nurse
midwife or nurse practitioner) who is li-
censed, accredited, or certified under State
law to provide obstetric and gynecological
health care services and who is operating
within the scope of such licensure, accredita-
tion, or certification.

““(4) ConsTRUCTION.—Nothing in paragraph
(1) shall be construed as preventing a plan
from offering (but not requiring a partici-
pant or beneficiary to accept) a health care
professional trained, credentialed, and oper-
ating within the scope of their licensure to
perform obstetric and gynecological health
care services. Nothing in paragraph (2)(B)
shall waive any requirements of coverage re-
lating to medical necessity or appropriate-
ness with respect to coverage of gyneco-
logical or obstetric care so ordered.

““(5) TREATMENT OF MULTIPLE COVERAGE OP-
TIONS.—In the case of a plan providing bene-
fits under two or more coverage options, the
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requirements of this subsection shall apply
separately with respect to each coverage op-
tion.

““(d) PATIENT RIGHT TO PEDIATRIC CARE.—

“(1) IN GENERAL.—INn any case in which a
group health plan (or a health insurance
issuer offering health insurance coverage in
connection with the plan) provides benefits
consisting of routine pediatric care provided
by a participating health care professional
who specializes in pediatrics (or consisting of
payment for such care) and the plan requires
or provides for designation by a participant
or beneficiary of a participating primary
care provider, the plan (or issuer) shall pro-
vide that such a participating health care
professional may be designated, if available,
by a parent or guardian of any beneficiary
under the plan is who under 18 years of age,
as the primary care provider with respect to
any such benefits.

““(2) HEALTH CARE PROFESSIONAL DEFINED.—
For purposes of this subsection, the term
‘health care professional’ means an indi-
vidual (including, but not limited to, a nurse
practitioner) who is licensed, accredited, or
certified under State law to provide pedi-
atric health care services and who is oper-
ating within the scope of such licensure, ac-
creditation, or certification.

““(3) CoNnsTRUCTION.—Nothing in paragraph
(1) shall be construed as preventing a plan
from offering (but not requiring a partici-
pant or beneficiary to accept) a health care
professional trained, credentialed, and oper-
ating within the scope of their licensure to
perform pediatric health care services. Noth-
ing in paragraph (1) shall waive any require-
ments of coverage relating to medical neces-
sity or appropriateness with respect to cov-
erage of pediatric care so ordered.

‘“(4) TREATMENT OF MULTIPLE COVERAGE OP-
TIONS.—In the case of a plan providing bene-
fits under two or more coverage options, the
requirements of this subsection shall apply
separately with respect to each coverage op-
tion.

““(e) CONTINUITY OF CARE.—

““(1) IN GENERAL.—

““(A) TERMINATION OF PROVIDER.—If a con-
tract between a group health plan, or a
health insurance issuer offering health insur-
ance coverage in connection with a group
health plan, and a health care provider is
terminated (as defined in subparagraph
(D)(ii)), or benefits or coverage provided by a
health care provider are terminated because
of a change in the terms of provider partici-
pation in a group health plan, and an indi-
vidual who, at the time of such termination,
is a participant or beneficiary in the plan
and is scheduled to undergo surgery (includ-
ing an organ transplantation), is undergoing
treatment for pregnancy, or is determined to
be terminally ill (as defined in section
1861(dd)(3)(A) of the Social Security Act) and
is undergoing treatment for the terminal ill-
ness, the plan or issuer shall—

(i) notify the individual on a timely basis
of such termination and of the right to elect
continuation of coverage of treatment by the
provider under this subsection; and

““(ii) subject to paragraph (3), permit the
individual to elect to continue to be covered
with respect to treatment by the provider for
such surgery, pregnancy, or illness during a
transitional period (provided under para-
graph (2)).

““(B) TREATMENT OF TERMINATION OF CON-
TRACT WITH HEALTH INSURANCE ISSUER.—If a
contract for the provision of health insur-
ance coverage between a group health plan
and a health insurance issuer is terminated
and, as a result of such termination, cov-
erage of services of a health care provider is
terminated with respect to an individual, the
provisions of subparagraph (A) (and the suc-
ceeding provisions of this subsection) shall
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apply under the plan in the same manner as
if there had been a contract between the plan
and the provider that had been terminated,
but only with respect to benefits that are
covered under the plan after the contract
termination.

““(C) TERMINATION DEFINED.—FOr purposes
of this subsection, the term ‘terminated’ in-
cludes, with respect to a contract, the expi-
ration or nonrenewal of the contract, but
does not include a termination of the con-
tract by the plan or issuer for failure to meet
applicable quality standards or for fraud.

““(2) TRANSITIONAL PERIOD.—

“(A) IN GENERAL.—Except as provided in
subparagraphs (B) through (D), the transi-
tional period under this paragraph shall ex-
tend up to 90 days (as determined by the
treating health care professional) after the
date of the notice described in paragraph
(1)(A)(i) of the provider’s termination.

‘“(B) SCHEDULED SURGERY.—If surgery was
scheduled for an individual before the date of
the announcement of the termination of the
provider status under paragraph (1)(A)(i), the
transitional period under this paragraph
with respect to the surgery shall extend be-
yond the period under subparagraph (A) and
until the date of discharge of the individual
after completion of the surgery.

““(C) PREGNANCY.—If—

‘(i) a participant or beneficiary was deter-
mined to be pregnant at the time of a pro-
vider’s termination of participation, and

“(ii) the provider was treating the preg-
nancy before date of the termination,

the transitional period under this paragraph
with respect to provider’s treatment of the
pregnancy shall extend through the provi-
sion of post-partum care directly related to
the delivery.

‘(D) TERMINAL ILLNESS.—If—

‘(i) a participant or beneficiary was deter-
mined to be terminally ill (as determined
under section 1861(dd)(3)(A) of the Social Se-
curity Act) at the time of a provider’s termi-
nation of participation, and

“(ii) the provider was treating the ter-
minal illness before the date of termination,

the transitional period under this paragraph
shall extend for the remainder of the individ-
ual’s life for care directly related to the
treatment of the terminal illness or its med-
ical manifestations.

““(3) PERMISSIBLE TERMS AND CONDITIONS.—
A group health plan or health insurance
issuer may condition coverage of continued
treatment by a provider under paragraph
(1)(A)(i) upon the individual notifying the
plan of the election of continued coverage
and upon the provider agreeing to the fol-
lowing terms and conditions:

“(A) The provider agrees to accept reim-
bursement from the plan or issuer and indi-
vidual involved (with respect to cost-shar-
ing) at the rates applicable prior to the start
of the transitional period as payment in full
(or, in the case described in paragraph (1)(B),
at the rates applicable under the replace-
ment plan or issuer after the date of the ter-
mination of the contract with the health in-
surance issuer) and not to impose cost-shar-
ing with respect to the individual in an
amount that would exceed the cost-sharing
that could have been imposed if the contract
referred to in paragraph (1)(A) had not been
terminated.

““(B) The provider agrees to adhere to the
quality assurance standards of the plan or
issuer responsible for payment under sub-
paragraph (A) and to provide to such plan or
issuer necessary medical information related
to the care provided.

““(C) The provider agrees otherwise to ad-
here to such plan’s or issuer’s policies and
procedures, including procedures regarding
referrals and obtaining prior authorization
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and providing services pursuant to a treat-
ment plan (if any) approved by the plan or
issuer.

‘(D) The provider agrees to provide transi-
tional care to all participants and bene-
ficiaries who are eligible for and elect to
have coverage of such care from such pro-
vider.

“(E) If the provider initiates the termi-
nation, the provider has notified the plan
within 30 days prior to the effective date of
the termination of—

““(i) whether the provider agrees to permis-
sible terms and conditions (as set forth in
this paragraph) required by the plan, and

““(ii) if the provider agrees to the terms and
conditions, the specific plan beneficiaries
and participants undergoing a course of
treatment from the provider who the pro-
vider believes, at the time of the notifica-
tion, would be eligible for transitional care
under this subsection.

““(4) CoNsTRUCTION.—Nothing in this sub-
section shall be construed to—

“(A) require the coverage of benefits which
would not have been covered if the provider
involved remained a participating provider,
or

““(B) prohibit a group health plan from con-
ditioning a provider’s participation on the
provider’s agreement to provide transitional
care to all participants and beneficiaries eli-
gible to obtain coverage of such care fur-
nished by the provider as set forth under this
subsection.

“(f) COVERAGE FOR INDIVIDUALS PARTICI-
PATING IN APPROVED CANCER CLINICAL
TRIALS.—

‘(1) COVERAGE.—

“(A) IN GENERAL.—If a group health plan
(or a health insurance issuer offering health
insurance coverage) provides coverage to a
qualified individual (as defined in paragraph
(2)), the plan or issuer—

‘(i) may not deny the individual participa-
tion in the clinical trial referred to in para-
graph (2)(B);

““(ii) subject to paragraphs (2), (3), and (4),
may not deny (or limit or impose additional
conditions on) the coverage of routine pa-
tient costs for items and services furnished
in connection with participation in the trial;
and

“(iii) may not discriminate against the in-
dividual on the basis of the participation of
the participant or beneficiary in such trial.

““(B) EXCLUSION OF CERTAIN COSTS.—For
purposes of subparagraph (A)(ii), routine pa-
tient costs do not include the cost of the
tests or measurements conducted primarily
for the purpose of the clinical trial involved.

““(C) USE OF IN-NETWORK PROVIDERS.—If one
or more participating providers is partici-
pating in a clinical trial, nothing in subpara-
graph (A) shall be construed as preventing a
plan from requiring that a qualified indi-
vidual participate in the trial through such a
participating provider if the provider will ac-
cept the individual as a participant in the
trial.

““(2) QUALIFIED INDIVIDUAL DEFINED.—For
purposes of paragraph (1), the term ‘qualified
individual’ means an individual who is a par-
ticipant or beneficiary in a group health plan
and who meets the following conditions:

“(A)(i) The individual has been diagnosed
with cancer.

“(if) The individual is eligible to partici-
pate in an approved clinical trial according
to the trial protocol with respect to treat-
ment of cancer.

“(iif) The individual’s participation in the
trial offers meaningful potential for signifi-
cant clinical benefit for the individual.

“(B) Either—

“(i) the referring physician is a partici-
pating health care professional and has con-
cluded that the individual’s participation in
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such trial would be appropriate based upon
satisfaction by the individual of the condi-
tions described in subparagraph (A); or

“(ii) the individual provides medical and
scientific information establishing that the
individual’s participation in such trial would
be appropriate based upon the satisfaction
by the individual of the conditions described
in subparagraph (A).

““(3) PAYMENT.—

“(A) IN GENERAL.—A group health plan (or
a health insurance issuer offering health in-
surance coverage) shall provide for payment
for routine patient costs described in para-
graph (1)(B) but is not required to pay for
costs of items and services that are reason-
ably expected to be paid for by the sponsors
of an approved clinical trial.

““(B) ROUTINE PATIENT CARE COSTS.—

“(i) IN GENERAL.—For purposes of this
paragraph, the term ‘routine patient care
costs’ shall include the costs associated with
the provision of items and services that—

““(I) would otherwise be covered under the
group health plan if such items and services
were not provided in connection with an ap-
proved clinical trial program; and

“(I) are furnished according to the pro-
tocol of an approved clinical trial program.

“(if) EXcrusioN.—For purposes of this
paragraph, ‘routine patient care costs’ shall
not include the costs associated with the
provision of—

“(1) an investigational drug or device, un-
less the Secretary has authorized the manu-
facturer of such drug or device to charge for
such drug or device; or

“(I1) any item or service supplied without
charge by the sponsor of the approved clin-
ical trial program.

““(C) PAYMENT RATE.—For purposes of this
subsection—

‘(i) PARTICIPATING PROVIDERS.—In the case
of covered items and services provided by a
participating provider, the payment rate
shall be at the agreed upon rate.

““(if) NONPARTICIPATING PROVIDERS.—In the
case of covered items and services provided
by a nonparticipating provider, the payment
rate shall be at the rate the plan would nor-
mally pay for comparable items or services
under clause (i).

‘*“(4) APPROVED CLINICAL TRIAL DEFINED.—

“(A) IN GENERAL.—For purposes of this sub-
section, the term ‘approved clinical trial’
means a cancer clinical research study or
cancer clinical investigation approved by an
Institutional Review Board.

‘“(B) CONDITIONS FOR DEPARTMENTS.—The
conditions described in this paragraph, for a
study or investigation conducted by a De-
partment, are that the study or investiga-
tion has been reviewed and approved through
a system of peer review that the Secretary
determines—

‘(i) to be comparable to the system of peer
review of studies and investigations used by
the National Institutes of Health, and

‘(i) assures unbiased review of the highest
scientific standards by qualified individuals
who have no interest in the outcome of the
review.

““(5) CoNSTRUCTION.—Nothing in this sub-
section shall be construed to limit a plan’s
coverage with respect to clinical trials.

““(6) PLAN SATISFACTION OF CERTAIN RE-
QUIREMENTS; RESPONSIBILITIES OF  FIDU-
CIARIES.—

““(A) IN GENERAL.—For purposes of this sub-
section, insofar as a group health plan pro-
vides benefits in the form of health insur-
ance coverage through a health insurance
issuer, the plan shall be treated as meeting
the requirements of this subsection with re-
spect to such benefits and not be considered
as failing to meet such requirements because
of a failure of the issuer to meet such re-
quirements so long as the plan sponsor or its
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representatives did not cause such failure by
the issuer.

““(B) CoNSTRUCTION.—Nothing in this sub-
section shall be construed to affect or modify
the responsibilities of the fiduciaries of a
group health plan under part 4 of subtitle B
of title | of the Employee Retirement In-
come Security Act of 1974.

““(7) STUDY AND REPORT.—

“(A) STuDY.—The Secretary shall analyze
cancer clinical research and its cost implica-
tions for managed care, including differen-
tiation in—

‘(i) the cost of patient care in trials versus
standard care;

““(ii) the cost effectiveness achieved in dif-
ferent sites of service;

“‘(iii) research outcomes;

“(iv) volume of research subjects available
in different sites of service;

““(v) access to research sites and clinical
trials by cancer patients;

“(vi) patient cost sharing or copayment
costs realized in different sites of service;

“(vii) health outcomes experienced in dif-
ferent sites of service;

““(viii) long term health care services and
costs experienced in different sites of serv-
ice;

“(ix) morbidity and mortality experienced
in different sites of service; and

“(x) patient satisfaction and preference of
sites of service.

““(B) REPORT TO CONGRESS.—Not later than
January 1, 2005, the Secretary shall submit a
report to Congress that contains—

‘(i) an assessment of any incremental cost
to group health plans resulting from the pro-
visions of this section;

“(ii) a projection of expenditures to such
plans resulting from this section;

“(iii) an assessment of any impact on pre-
miums resulting from this section; and

““(iv) recommendations regarding action on
other diseases.””.

SEC. 202. REQUIRING HEALTH MAINTENANCE OR-
GANIZATIONS TO OFFER OPTION OF
POINT-OF-SERVICE COVERAGE.

Title XXVII of the Public Health Service
Act is amended by inserting after section
2713 the following new section:

“SEC. 2714. REQUIRING OFFERING OF OPTION OF
POINT-OF-SERVICE COVERAGE.

““(a) REQUIREMENT TO OFFER COVERAGE OP-
TION TO CERTAIN EMPLOYERS.—EXcept as pro-
vided in subsection (c), any health insurance
issuer which—

“(1) is a health maintenance organization
(as defined in section 2791(b)(3)); and

““(2) which provides for coverage of services
of one or more classes of health care profes-
sionals under health insurance coverage of-
fered in connection with a group health plan
only if such services are furnished exclu-
sively through health care professionals
within such class or classes who are mem-
bers of a closed panel of health care profes-
sionals,

the issuer shall make available to the plan
sponsor in connection with such a plan a
coverage option which provides for coverage
of such services which are furnished through
such class (or classes) of health care profes-
sionals regardless of whether or not the pro-
fessionals are members of such panel.

““(b) REQUIREMENT TO OFFER SUPPLEMENTAL
COVERAGE TO PARTICIPANTS IN CERTAIN
CAses.—Except as provided in subsection (c),
if a health insurance issuer makes available
a coverage option under and described in
subsection (a) to a plan sponsor of a group
health plan and the sponsor declines to con-
tract for such coverage option, then the
issuer shall make available in the individual
insurance market to each participant in the
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group health plan optional separate supple-
mental health insurance coverage in the in-
dividual health insurance market which con-
sists of services identical to those provided
under such coverage provided through the
closed panel under the group health plan but
are furnished exclusively by health care pro-
fessionals who are not members of such a
closed panel.

““(c) EXCEPTIONS.—

““(1) OFFERING OF NON-PANEL OPTION.—Sub-
sections (a) and (b) shall not apply with re-
spect to a group health plan if the plan offers
a coverage option that provides coverage for
services that may be furnished by a class or
classes of health care professionals who are
not in a closed panel. This paragraph shall be
applied separately to distinguishable groups
of employees under the plan.

““(2) AVAILABILITY OF COVERAGE THROUGH
HEALTHMART.—Subsections (a) and (b) shall
not apply to a group health plan if the
health insurance coverage under the plan is
made available through a HealthMart (as de-
fined in section 2801) and if any health insur-
ance coverage made available through the
HealthMart provides for coverage of the
services of any class of health care profes-
sionals other than through a closed panel of
professionals.

““(3) RELICENSURE EXEMPTION.—Subsections
(a) and (b) shall not apply to a health main-
tenance organization in a State in any case
in which—

“(A) the organization demonstrates to the
applicable authority that the organization
has made a good faith effort to obtain (but
has failed to obtain) a contract between the
organization and any other health insurance
issuer providing for the coverage option or
supplemental coverage described in sub-
section (a) or (b), as the case may be, within
the applicable service area of the organiza-
tion; and

““(B) the State requires the organization to
receive or qualify for a separate license, as
an indemnity insurer or otherwise, in order
to offer such coverage option or supple-
mental coverage, respectively.

The applicable authority may require that
the organization demonstrate that it meets
the requirements of the previous sentence no
more frequently that once every 2 years.

““(4) COLLECTIVE BARGAINING AGREEMENTS.—
Subsections (a) and (b) shall not apply in
connection with a group health plan if the
plan is established or maintained pursuant
to one or more collective bargaining agree-
ments.

““(5) SMALL ISSUERS.—Subsections (a) and
(b) shall not apply in the case of a health in-
surance issuer with 25,000 or fewer covered
lives.

“(d) APPLICABILITY.—The requirements of
this section shall apply only in connection
with included group health plan benefits.

‘“(e) DEFINITIONS.—For purposes of this sec-
tion:

‘(1) COVERAGE THROUGH CLOSED PANEL.—
Health insurance coverage for a class of
health care professionals shall be treated as
provided through a closed panel of such pro-
fessionals only if such coverage consists of
coverage of items or services consisting of
professionals services which are reimbursed
for or provided only within a limited net-
work of such professionals.

““(2) HEALTH CARE PROFESSIONAL.—The
term ‘health care professional’ has the mean-
ing given such term in section 2707(a)(2).

““(3) INCLUDED GROUP HEALTH PLAN BEN-
EFIT.—The term ‘included group health plan
benefit’” means a benefit which is not an ex-
cepted benefit (as defined in section
2791(c)).”.

SEC. 203. EFFECTIVE DATE AND RELATED RULES.

(a) IN GENERAL.—The amendments made by
this title shall apply with respect to plan
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years beginning on or after January 1 of the
second calendar year following the date of
the enactment of this Act, except that the
Secretary of Health and Human Services
may issue regulations before such date under
such amendments. The Secretary shall first
issue regulations necessary to carry out the
amendments made by this title before the ef-
fective date thereof.

(b) LIMITATION ON ENFORCEMENT ACTIONS.—
No enforcement action shall be taken, pursu-
ant to the amendments made by this title,
against a group health plan or health insur-
ance issuer with respect to a violation of a
requirement imposed by such amendments
before the date of issuance of regulations
issued in connection with such requirement,
if the plan or issuer has sought to comply in
good faith with such requirement.

(c) SPECIAL RULE FOR COLLECTIVE BAR-
GAINING AGREEMENTS.—In the case of a group
health plan maintained pursuant to one or
more collective bargaining agreements be-
tween employee representatives and one or
more employers ratified before the date of
the enactment of this Act, the amendments
made by this title shall not apply with re-
spect to plan years beginning before the
later of—

(1) the date on which the last of the collec-
tive bargaining agreements relating to the
plan terminates (determined without regard
to any extension thereof agreed to after the
date of the enactment of this Act); or

(2) January 1, 2002.

For purposes of this subsection, any plan
amendment made pursuant to a collective
bargaining agreement relating to the plan
which amends the plan solely to conform to
any requirement added by this title shall not
be treated as a termination of such collec-
tive bargaining agreement.

Subtitle B—Patient Access to Information
SEC. 111. PATIENT ACCESS TO INFORMATION RE-

GARDING PLAN COVERAGE, MAN-
AGED CARE PROCEDURES, HEALTH
CARE PROVIDERS, AND QUALITY OF
MEDICAL CARE.

(a) IN GENERAL.—Subpart 2 of part A of
title XXVII of the Public Health Service Act
(as amended by subtitle A) is amended fur-
ther by adding at the end the following new
section:

“SEC. 2708. DISCLOSURE BY GROUP HEALTH
PLANS.

“(a) DISCLOSURE REQUIREMENT.—Each
health insurance issuer offering health insur-
ance coverage in connection with a group
health plan shall provide the plan adminis-
trator on a timely basis with the informa-
tion necessary to enable the administrator
to provide participants and beneficiaries
with information in a manner and to an ex-
tent consistent with the requirements of sec-
tion 111 of the Employee Retirement Income
Security Act of 1974. To the extent that any
such issuer provides such information on a
timely basis to plan participants and bene-
ficiaries, the requirements of this subsection
shall be deemed satisfied in the case of such
plan with respect to such information.

“(b) PLAN BENEFITS.—The information re-
quired under subsection (a) includes the fol-
lowing:

‘(1) COVERED ITEMS AND SERVICES.—

““(A) CATEGORIZATION OF INCLUDED BENE-
FITS.—A description of covered benefits, cat-
egorized by—

““(i) types of items and services (including
any special disease management program);
and

““(ii) types of health care professionals pro-
viding such items and services.

““(B) EMERGENCY MEDICAL CARE.—A descrip-
tion of the extent to which the plan covers
emergency medical care (including the ex-
tent to which the plan provides for access to
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urgent care centers), and any definitions pro-
vided under the plan for the relevant plan
terminology referring to such care.

““(C) PREVENTATIVE SERVICES.—A descrip-
tion of the extent to which the plan provides
benefits for preventative services.

‘(D) DRUG FORMULARIES.—A description of
the extent to which covered benefits are de-
termined by the use or application of a drug
formulary and a summary of the process for
determining what is included in such for-
mulary.

‘““(E) COBRA CONTINUATION COVERAGE.—A
description of the benefits available under
the plan pursuant to part 6.

““(2) LIMITATIONS, EXCLUSIONS, AND RESTRIC-
TIONS ON COVERED BENEFITS.—

“(A) CATEGORIZATION OF EXCLUDED BENE-
FITS.—A description of benefits specifically
excluded from coverage, categorized by types
of items and services.

“(B) UTILIZATION REVIEW AND
PREAUTHORIZATION REQUIREMENTS.—Whether
coverage for medical care is limited or ex-
cluded on the basis of utilization review or
preauthorization requirements.

““(C) LIFETIME, ANNUAL, OR OTHER PERIOD
LIMITATIONS.—A description of the cir-
cumstances under which, and the extent to
which, coverage is subject to lifetime, an-
nual, or other period limitations, categorized
by types of benefits.

““(D) CusTODIAL CARE.—A description of the
circumstances under which, and the extent
to which, the coverage of benefits for custo-
dial care is limited or excluded, and a state-
ment of the definition used by the plan for
custodial care.

“(E) EXPERIMENTAL TREATMENTS.—Whether
coverage for any medical care is limited or
excluded because it constitutes an investiga-
tional item or experimental treatment or
technology, and any definitions provided
under the plan for the relevant plan termi-
nology referring to such limited or excluded
care.

““(F) MEDICAL APPROPRIATENESS OR NECES-
sITY.—Whether coverage for medical care
may be limited or excluded by reason of a
failure to meet the plan’s requirements for
medical appropriateness or necessity, and
any definitions provided under the plan for
the relevant plan terminology referring to
such limited or excluded care.

““(G) SECOND OR SUBSEQUENT OPINIONS.—A
description of the circumstances under
which, and the extent to which, coverage for
second or subsequent opinions is limited or
excluded.

““(H) SPECIALTY CARE.—A description of the
circumstances under which, and the extent
to which, coverage of benefits for specialty
care is conditioned on referral from a pri-
mary care provider.

““(1) CONTINUITY OF CARE.—A description of
the circumstances under which, and the ex-
tent to which, coverage of items and services
provided by any health care professional is
limited or excluded by reason of the depar-
ture by the professional from any defined set
of providers.

““(J) RESTRICTIONS ON COVERAGE OF EMER-
GENCY SERVICES.—A description of the cir-
cumstances under which, and the extent to
which, the plan, in covering emergency med-
ical care furnished to a participant or bene-
ficiary of the plan imposes any financial re-
sponsibility described in subsection (c) on
participants or beneficiaries or limits or con-
ditions benefits for such care subject to any
other term or condition of such plan.

““(3) NETWORK CHARACTERISTICS.—If the
plan (or issuer) utilizes a defined set of pro-
viders under contract with the plan (or
issuer), a detailed list of the names of such
providers and their geographic location, set
forth separately with respect to primary
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care providers and with respect to special-
ists.

““(c) PARTICIPANT’S FINANCIAL RESPONSIBIL-
ITIES.—The information required under sub-
section (a) includes an explanation of—

““(1) a participant’s financial responsibility
for payment of premiums, coinsurance, co-
payments, deductibles, and any other
charges; and

“(2) the circumstances under which, and
the extent to which, the participant’s finan-
cial responsibility described in paragraph (1)
may vary, including any distinctions based
on whether a health care provider from
whom covered benefits are obtained is in-
cluded in a defined set of providers.

“(d) DISPUTE RESOLUTION PROCEDURES.—
The information required under subsection
(a) includes a description of the processes
adopted by the plan of the type described in
section 503 of the Employee Retirement In-
come Security Act of 1974, including—

““(1) descriptions thereof relating specifi-
cally to—

““(A) coverage decisions;

““(B) internal review of coverage decisions;
and

“(C) any external review of coverage deci-
sions; and

““(2) the procedures and time frames appli-
cable to each step of the processes referred
to in subparagraphs (A), (B), and (C) of para-
graph (1).

““(e) INFORMATION ON PLAN PERFORMANCE.—
Any information required under subsection
(a) shall include information concerning the
number of external reviews of the type de-
scribed in section 503 of the Employee Re-
tirement Income Security Act of 1974 that
have been completed during the prior plan
year and the number of such reviews in
which a recommendation is made for modi-
fication or reversal of an internal review de-
cision under the plan.

“(f) INFORMATION INCLUDED WITH ADVERSE
COVERAGE DECISIONS.—A health insurance
issuer offering health insurance coverage in
connection with a group health plan shall
provide to each participant and beneficiary,
together with any notification of the partici-
pant or beneficiary of an adverse coverage
decision, the following information:

‘(1) PREAUTHORIZATION AND UTILIZATION RE-
VIEW PROCEDURES.—A description of the basis
on which any preauthorization requirement
or any utilization review requirement has re-
sulted in the adverse coverage decision.

““(2) PROCEDURES FOR DETERMINING EXCLU-
SIONS BASED ON MEDICAL NECESSITY OR ON IN-
VESTIGATIONAL ITEMS OR EXPERIMENTAL
TREATMENTS.—If the adverse coverage deci-
sion is based on a determination relating to
medical necessity or to an investigational
item or an experimental treatment or tech-
nology, a description of the procedures and
medically-based criteria used in such deci-
sion.

“(9)
QUEST.—

““(1) ACCESS TO PLAN BENEFIT INFORMATION
IN ELECTRONIC FORM.—

“(A) IN GENERAL.—A health insurance
issuer offering health insurance coverage in
connection with a group health plan may,
upon written request (made not more fre-
quently than annually), make available to
participants and beneficiaries, in a generally
recognized electronic format—

“(i) the latest summary plan description,
including the latest summary of material
modifications, and

“(ii) the actual plan provisions setting
forth the benefits available under the plan,
to the extent such information relates to the
coverage options under the plan available to
the participant or beneficiary. A reasonable
charge may be made to cover the cost of pro-
viding such information in such generally

INFORMATION  AVAILABLE ON RE-
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recognized electronic format. The Secretary
may by regulation prescribe a maximum
amount which will constitute a reasonable
charge under the preceding sentence.

‘“(B) ALTERNATIVE ACCESS.—The require-
ments of this paragraph may be met by mak-
ing such information generally available
(rather than upon request) on the Internet or
on a proprietary computer network in a for-
mat which is readily accessible to partici-
pants and beneficiaries.

““(2) ADDITIONAL INFORMATION TO BE PRO-
VIDED ON REQUEST.—

““(A) INCLUSION IN SUMMARY PLAN DESCRIP-
TION OF SUMMARY OF ADDITIONAL INFORMA-
TION.—The information required under sub-
section (a) includes a summary description
of the types of information required by this
subsection to be made available to partici-
pants and beneficiaries on request.

““(B) INFORMATION REQUIRED FROM PLANS
AND ISSUERS ON REQUEST.—INn addition to in-
formation otherwise required to be provided
under this subsection, a health insurance
issuer offering health insurance coverage in
connection with a group health plan shall
provide the following information to a par-
ticipant or beneficiary on request:

‘(i) CARE MANAGEMENT INFORMATION.—A
description of the circumstances under
which, and the extent to which, the plan has
special disease management programs or
programs for persons with disabilities, indi-
cating whether these programs are voluntary
or mandatory and whether a significant ben-
efit differential results from participation in
such programs.

““(if) INCLUSION OF DRUGS AND BIOLOGICALS
IN FORMULARIES.—A statement of whether a
specific drug or biological is included in a
formulary used to determine benefits under
the plan and a description of the procedures
for considering requests for any patient-spe-
cific waivers.

““(iii) ACCREDITATION STATUS OF HEALTH IN-
SURANCE ISSUERS AND SERVICE PROVIDERS.—A
description of the accreditation and licens-
ing status (if any) of each health insurance
issuer offering health insurance coverage in
connection with the plan and of any utiliza-
tion review organization utilized by the
issuer or the plan, together with the name
and address of the accrediting or licensing
authority.

“(iv) QUALITY PERFORMANCE MEASURES.—
The latest information (if any) maintained
by the health insurance issuer relating to
quality of performance of the delivery of
medical care with respect to coverage op-
tions offered under the plan and of health
care professionals and facilities providing
medical care under the plan.

““(C) INFORMATION REQUIRED FROM HEALTH
CARE PROFESSIONALS.—

‘(i) QUALIFICATIONS, PRIVILEGES, AND METH-
OD OF COMPENSATION.—AnNy health care pro-
fessional treating a participant or bene-
ficiary under a group health plan shall pro-
vide to the participant or beneficiary, on re-
quest, a description of his or her professional
qualifications (including board certification
status, licensing status, and accreditation
status, if any), privileges, and experience and
a general description by category (including
salary, fee-for-service, capitation, and such
other categories as may be specified in regu-
lations of the Secretary) of the applicable
method by which such professional is com-
pensated in connection with the provision of
such medical care.

‘“(if) CoST OF PROCEDURES.—ANy health
care professional who recommends an elec-
tive procedure or treatment while treating a
participant or beneficiary under a group
health plan that requires a participant or
beneficiary to share in the cost of treatment
shall inform such participant or beneficiary
of each cost associated with the procedure or
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treatment and an estimate of the magnitude
of such costs.

‘(D) INFORMATION REQUIRED FROM HEALTH
CARE FACILITIES ON REQUEST.—ANy health
care facility from which a participant or
beneficiary has sought treatment under a
group health plan shall provide to the partic-
ipant or beneficiary, on request, a descrip-
tion of the facility’s corporate form or other
organizational form and all forms of licens-
ing and accreditation status (if any) assigned
to the facility by standard-setting organiza-
tions.

“(h) ACCESS TO INFORMATION RELEVANT TO
THE COVERAGE OPTIONS UNDER WHICH THE
PARTICIPANT OR BENEFICIARY IS ELIGIBLE TO
ENROLL.—In addition to information other-
wise required to be made available under
this section, a health insurance issuer offer-
ing health insurance coverage in connection
with a group health plan shall, upon written
request (made not more frequently than an-
nually), make available to a participant (and
an employee who, under the terms of the
plan, is eligible for coverage but not en-
rolled) in connection with a period of enroll-
ment the summary plan description for any
coverage option under the plan under which
the participant is eligible to enroll and any
information described in clauses (i), (ii), (iii),
(vi), (vii), and (viii) of subsection (e)(2)(B).

““(i) ADVANCE NOTICE OF CHANGES IN DRUG
FORMULARIES.—Not later than 30 days before
the effective of date of any exclusion of a
specific drug or biological from any drug for-
mulary under health insurance coverage of-
fered by a health insurance issuer in connec-
tion with a group health plan that is used in
the treatment of a chronic illness or disease,
the issuer shall take such actions as are nec-
essary to reasonably ensure that plan par-
ticipants are informed of such exclusion. The
requirements of this subsection may be
satisfied—

““(1) by inclusion of information in publica-
tions broadly distributed by plan sponsors,
employers, or employee organizations;

““(2) by electronic means of communication
(including the Internet or proprietary com-
puter networks in a format which is readily
accessible to participants);

“(3) by timely informing participants who,
under an ongoing program maintained under
the plan, have submitted their names for
such notification; or

“(4) by any other reasonable means of
timely informing plan participants.

““(J) DEFINITIONS AND RELATED RULES.—

“(1) IN GENERAL.—For purposes of this
section—
“(A) GROUP HEALTH PLAN.—The term

‘group health plan’ has the meaning provided
such term under section 733(a)(1).

“(B) MEDICAL CARE.—The term ‘medical
care’ has the meaning provided such term
under section 733(a)(2).

““(C) HEALTH INSURANCE COVERAGE.—The
term ‘health insurance coverage’ has the
meaning provided such term under section
733(b)(1).

‘(D) HEALTH INSURANCE ISSUER.—The term
‘health insurance issuer’ has the meaning
provided such term under section 733(b)(2).

““(2) APPLICABILITY ONLY IN CONNECTION

WITH INCLUDED GROUP HEALTH PLAN BENE-
FITS.—
“(A) IN GENERAL.—The requirements of

this section shall apply only in connection
with included group health plan benefits.
“(B) INCLUDED GROUP HEALTH PLAN BEN-
EFIT.—For purposes of subparagraph (A), the
term ‘included group health plan benefit’
means a benefit which is not an excepted
benefit (as defined in section 2791(c)).”.
SEC. 212. EFFECTIVE DATE AND RELATED RULES.
(a) IN GENERAL.—The amendments made by
section 211 shall apply with respect to plan
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years beginning on or after January 1 of the
second calendar year following the date of
the enactment of this Act. The Secretary of
Labor shall first issue all regulations nec-
essary to carry out the amendments made by
this title before such date.

(b) LIMITATION ON ENFORCEMENT ACTIONS.—
No enforcement action shall be taken, pursu-
ant to the amendments made by this title,
against a health insurance issuer with re-
spect to a violation of a requirement im-
posed by such amendments before the date of
issuance of final regulations issued in con-
nection with such requirement, if the issuer
has sought to comply in good faith with such
requirement.

TITLE I1I—AMENDMENTS TO THE
INTERNAL REVENUE CODE OF 1986
SEC. 301. PATIENT ACCESS TO UNRESTRICTED
MEDICAL  ADVICE, EMERGENCY
MEDICAL CARE, OBSTETRIC AND
GYNECOLOGICAL CARE, PEDIATRIC

CARE, AND CONTINUITY OF CARE.

Subchapter B of chapter 100 of the Internal
Revenue Code of 1986 is amended—

(1) in the table of sections, by inserting
after the item relating to section 9812 the
following new item:

‘“‘Sec. 9813. Patient access to unrestricted

medical advice, emergency
medical care, obstetric and
gynecological care, pediatric

care, and continuity of care.”;

and
(2) by inserting after section 9812 the fol-
lowing:
“SEC. 9813. PATIENT ACCESS TO UNRESTRICTED

MEDICAL  ADVICE, EMERGENCY
MEDICAL CARE, OBSTETRIC AND
GYNECOLOGICAL CARE, PEDIATRIC
CARE, AND CONTINUITY OF CARE.

““(a) PATIENT ACCESS TO UNRESTRICTED
MEDICAL ADVICE.—

““(1) IN GENERAL.—InN the case of any health
care professional acting within the lawful
scope of practice in the course of carrying
out a contractual employment arrangement
or other direct contractual arrangement be-
tween such professional and a group health
plan, the plan with which such contractual
employment arrangement or other direct
contractual arrangement is maintained by
the professional may not impose on such pro-
fessional under such arrangement any prohi-
bition or restriction with respect to advice,
provided to a participant or beneficiary
under the plan who is a patient, about the
health status of the participant or bene-
ficiary or the medical care or treatment for
the condition or disease of the participant or
beneficiary, regardless of whether benefits
for such care or treatment are provided
under the plan.

““(2) HEALTH CARE PROFESSIONAL DEFINED.—
For purposes of this paragraph, the term
‘health care professional’ means a physician
(as defined in section 1861(r) of the Social Se-
curity Act) or other health care professional
if coverage for the professional’s services is
provided under the group health plan for the
services of the professional. Such term in-
cludes a podiatrist, optometrist, chiro-
practor, psychologist, dentist, physician as-
sistant, physical or occupational therapist
and therapy assistant, speech-language pa-
thologist, audiologist, registered or licensed
practical nurse (including nurse practi-
tioner, clinical nurse specialist, certified
registered nurse anesthetist, and certified
nurse-midwife), licensed certified social
worker, registered respiratory therapist, and
certified respiratory therapy technician.

““(3) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to require
the sponsor of a group health plan to engage
in any practice that would violate its reli-
gious beliefs or moral convictions.
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“(b) PATIENT ACCESS TO EMERGENCY MED-
ICAL CARE.—

‘(1) COVERAGE OF EMERGENCY SERVICES.—

“(A) IN GENERAL.—If a group health plan
provides any benefits with respect to emer-
gency services (as defined in subparagraph
(B)(ii)), or ambulance services, the plan shall
cover emergency services (including emer-
gency ambulance services as defined in sub-
paragraph (B)(iii)) furnished under the plan—

(i) without the need for any prior author-
ization determination;

““(ii) whether or not the health care pro-
vider furnishing such services is a partici-
pating provider with respect to such serv-
ices;

“(iii) in a manner so that, if such services
are provided to a participant or beneficiary
by a nonparticipating health care provider,
the participant or beneficiary is not liable
for amounts that exceed the amounts of li-
ability that would be incurred if the services
were provided by a participating provider;
and

““(iv) without regard to any other term or
condition of such plan (other than exclusion
or coordination of benefits, or an affiliation
or waiting period, permitted under section
701 and other than applicable cost sharing).

‘“(B) DEFINITIONS.—In this subsection:

““(i) EMERGENCY MEDICAL CONDITION.—The
term ‘emergency medical condition’ means—

“() a medical condition manifesting itself
by acute symptoms of sufficient severity (in-
cluding severe pain) such that a prudent
layperson, who possesses an average knowl-
edge of health and medicine, could reason-
ably expect the absence of immediate med-
ical attention to result in a condition de-
scribed in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act (42
U.S.C. 1395dd(e)(1)(A)); and

““(I1) a medical condition manifesting itself
in a neonate by acute symptoms of sufficient
severity (including severe pain) such that a
prudent health care professional could rea-
sonably expect the absence of immediate
medical attention to result in a condition de-
scribed in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act.

““(ii) EMERGENCY SERVICES.—The
‘emergency services’ means—

“(1) with respect to an emergency medical
condition described in clause (i)(1), a medical
screening examination (as required under
section 1867 of the Social Security Act, 42
U.S.C. 1395dd)) that is within the capability
of the emergency department of a hospital,
including ancillary services routinely avail-
able to the emergency department to evalu-
ate an emergency medical condition (as de-
fined in clause (i)) and also, within the capa-
bilities of the staff and facilities at the hos-
pital, such further medical examination and
treatment as are required under section 1867
of such Act to stabilize the patient; or

“(11) with respect to an emergency medical
condition described in clause (i)(11), medical
treatment for such condition rendered by a
health care provider in a hospital to a
neonate, including available hospital ancil-
lary services in response to an urgent re-
quest of a health care professional and to the
extent necessary to stabilize the neonate.

““(iii) EMERGENCY AMBULANCE SERVICES.—
The term ‘emergency ambulance services’
means ambulance services (as defined for
purposes of section 1861(s)(7) of the Social Se-
curity Act) furnished to transport an indi-
vidual who has an emergency medical condi-
tion (as defined in clause (i)) to a hospital for
the receipt of emergency services (as defined
in clause (ii)) in a case in which appropriate
emergency medical screening examinations
are covered under the plan pursuant to para-
graph (1)(A) and a prudent layperson, with
an average knowledge of health and medi-
cine, could reasonably expect that the ab-
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sence of such transport would result in plac-
ing the health of the individual in serious
jeopardy, serious impairment of bodily func-
tion, or serious dysfunction of any bodily
organ or part.

“(iv) STABILIZE.—The term ‘to stabilize’
means, with respect to an emergency med-
ical condition, to provide such medical treat-
ment of the condition as may be necessary to
assure, within reasonable medical prob-
ability, that no material deterioration of the
condition is likely to result from or occur
during the transfer of the individual from a
facility.

““(v) NONPARTICIPATING.—The term ‘non-
participating’ means, with respect to a
health care provider that provides health
care items and services to a participant or
beneficiary under group health plan, a health
care provider that is not a participating
health care provider with respect to such
items and services.

“(vi) PARTICIPATING.—The term ‘partici-
pating’ means, with respect to a health care
provider that provides health care items and
services to a participant or beneficiary under
group health plan, a health care provider
that furnishes such items and services under
a contract or other arrangement with the

lan.

P ““(c) PATIENT RIGHT TO OBSTETRIC AND GYN-
ECOLOGICAL CARE.—

“(1) IN GENERAL.—IN any case in which a
group health plan—

“(A) provides benefits under the terms of
the plan consisting of—

““(i) gynecological care (such as preventive
women'’s health examinations); or

““(ii) obstetric care (such as pregnancy-re-
lated services),

provided by a participating health care pro-
fessional who specializes in such care (or pro-
vides benefits consisting of payment for such
care); and

““(B) requires or provides for designation by
a participant or beneficiary of a partici-
pating primary care provider,
if the primary care provider designated by
such a participant or beneficiary is not such
a health care professional, then the plan
shall meet the requirements of paragraph (2).

““(2) REQUIREMENTS.—A group health plan
meets the requirements of this paragraph, in
connection with benefits described in para-
graph (1) consisting of care described in
clause (i) or (ii) of paragraph (1)(A) (or con-
sisting of payment therefor), if the plan—

““(A) does not require authorization or a re-
ferral by the primary care provider in order
to obtain such benefits; and

“(B) treats the ordering of other care of
the same type, by the participating health
care professional providing the care de-
scribed in clause (i) or (ii) of paragraph
(1)(A), as the authorization of the primary
care provider with respect to such care.

““(8) HEALTH CARE PROFESSIONAL DEFINED.—
For purposes of this subsection, the term
‘health care professional’ means an indi-
vidual (including, but not limited to, a nurse
midwife or nurse practitioner) who is li-
censed, accredited, or certified under State
law to provide obstetric and gynecological
health care services and who is operating
within the scope of such licensure, accredita-
tion, or certification.

““(4) ConsTRUCTION.—Nothing in paragraph
(1) shall be construed as preventing a plan
from offering (but not requiring a partici-
pant or beneficiary to accept) a health care
professional trained, credentialed, and oper-
ating within the scope of their licensure to
perform obstetric and gynecological health
care services. Nothing in paragraph (2)(B)
shall waive any requirements of coverage re-
lating to medical necessity or appropriate-
ness with respect to coverage of gyneco-
logical or obstetric care so ordered.
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““(5) TREATMENT OF MULTIPLE COVERAGE OP-
TIONS.—In the case of a plan providing bene-
fits under two or more coverage options, the
requirements of this subsection shall apply
separately with respect to each coverage op-
tion.

““(d) PATIENT RIGHT TO PEDIATRIC CARE.—

“(1) IN GENERAL.—INn any case in which a
group health plan provides benefits con-
sisting of routine pediatric care provided by
a participating health care professional who
specializes in pediatrics (or consisting of
payment for such care) and the plan requires
or provides for designation by a participant
or beneficiary of a participating primary
care provider, the plan shall provide that
such a participating health care professional
may be designated, if available, by a parent
or guardian of any beneficiary under the
plan is who under 18 years of age, as the pri-
mary care provider with respect to any such
benefits.

““(2) HEALTH CARE PROFESSIONAL DEFINED.—
For purposes of this subsection, the term
‘health care professional’ means an indi-
vidual (including, but not limited to, a nurse
practitioner) who is licensed, accredited, or
certified under State law to provide pedi-
atric health care services and who is oper-
ating within the scope of such licensure, ac-
creditation, or certification.

““(3) CoNsTRUCTION.—Nothing in paragraph
(1) shall be construed as preventing a plan
from offering (but not requiring a partici-
pant or beneficiary to accept) a health care
professional trained, credentialed, and oper-
ating within the scope of their licensure to
perform pediatric health care services. Noth-
ing in paragraph (1) shall waive any require-
ments of coverage relating to medical neces-
sity or appropriateness with respect to cov-
erage of pediatric care so ordered.

““(4) TREATMENT OF MULTIPLE COVERAGE OP-
TIONS.—In the case of a plan providing bene-
fits under two or more coverage options, the
requirements of this subsection shall apply
separately with respect to each coverage op-
tion.

““(e) CONTINUITY OF CARE.—

““(1) IN GENERAL.—

““(A) TERMINATION OF PROVIDER.—If a con-
tract between a group health plan and a
health care provider is terminated (as de-
fined in subparagraph (D)(ii)), or benefits
provided by a health care provider are termi-
nated because of a change in the terms of
provider participation in a group health
plan, and an individual who, at the time of
such termination, is a participant or bene-
ficiary in the plan and is scheduled to under-
go surgery (including an organ transplan-
tation), is undergoing treatment for preg-
nancy, or is determined to be terminally ill
(as defined in section 1861(dd)(3)(A) of the So-
cial Security Act) and is undergoing treat-
ment for the terminal illness, the plan
shall—

“(i) notify the individual on a timely basis
of such termination and of the right to elect
continuation of coverage of treatment by the
provider under this subsection; and

““(ii) subject to paragraph (3), permit the
individual to elect to continue to be covered
with respect to treatment by the provider for
such surgery, pregnancy, or illness during a
transitional period (provided under para-
graph (2)).

““(B) TREATMENT OF TERMINATION OF CON-
TRACT WITH HEALTH INSURANCE ISSUER.—If a
contract for the provision of health insur-
ance coverage between a group health plan
and a health insurance issuer is terminated
and, as a result of such termination, cov-
erage of services of a health care provider is
terminated with respect to an individual, the
provisions of subparagraph (A) (and the suc-
ceeding provisions of this subsection) shall
apply under the plan in the same manner as

CONGRESSIONAL RECORD —HOUSE

if there had been a contract between the plan
and the provider that had been terminated,
but only with respect to benefits that are
covered under the plan after the contract
termination.

““(C) TERMINATION DEFINED.—FoOr purposes
of this subsection, the term ‘terminated’ in-
cludes, with respect to a contract, the expi-
ration or nonrenewal of the contract, but
does not include a termination of the con-
tract by the plan for failure to meet applica-
ble quality standards or for fraud.

““(2) TRANSITIONAL PERIOD.—

“(A) IN GENERAL.—Except as provided in
subparagraphs (B) through (D), the transi-
tional period under this paragraph shall ex-
tend up to 90 days (as determined by the
treating health care professional) after the
date of the notice described in paragraph
(1)(A)(i) of the provider’s termination.

‘“(B) SCHEDULED SURGERY.—If surgery was
scheduled for an individual before the date of
the announcement of the termination of the
provider status under paragraph (1)(A)(i), the
transitional period under this paragraph
with respect to the surgery or transplan-
tation.

““(C) PREGNANCY.—If—

‘(i) a participant or beneficiary was deter-
mined to be pregnant at the time of a pro-
vider’s termination of participation, and

‘“(if) the provider was treating the preg-
nancy before date of the termination,
the transitional period under this paragraph
with respect to provider’s treatment of the
pregnancy shall extend through the provi-
sion of post-partum care directly related to
the delivery.

‘(D) TERMINAL ILLNESS.—If—

‘(i) a participant or beneficiary was deter-
mined to be terminally ill (as determined
under section 1861(dd)(3)(A) of the Social Se-
curity Act) at the time of a provider’s termi-
nation of participation, and

‘“(ii) the provider was treating the ter-
minal illness before the date of termination,

the transitional period under this paragraph
shall extend for the remainder of the individ-
ual’s life for care directly related to the
treatment of the terminal illness or its med-
ical manifestations.

““(3) PERMISSIBLE TERMS AND CONDITIONS.—
A group health plan may condition coverage
of continued treatment by a provider under
paragraph (1)(A)(i) upon the individual noti-
fying the plan of the election of continued
coverage and upon the provider agreeing to
the following terms and conditions:

“(A) The provider agrees to accept reim-
bursement from the plan and individual in-
volved (with respect to cost-sharing) at the
rates applicable prior to the start of the
transitional period as payment in full (or, in
the case described in paragraph (1)(B), at the
rates applicable under the replacement plan
after the date of the termination of the con-
tract with the health insurance issuer) and
not to impose cost-sharing with respect to
the individual in an amount that would ex-
ceed the cost-sharing that could have been
imposed if the contract referred to in para-
graph (1)(A) had not been terminated.

““(B) The provider agrees to adhere to the
quality assurance standards of the plan re-
sponsible for payment under subparagraph
(A) and to provide to such plan necessary
medical information related to the care pro-
vided.

““(C) The provider agrees otherwise to ad-
here to such plan’s policies and procedures,
including procedures regarding referrals and
obtaining prior authorization and providing
services pursuant to a treatment plan (if
any) approved by the plan.

‘(D) The provider agrees to provide transi-
tional care to all participants and bene-
ficiaries who are eligible for and elect to
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have coverage of such care from such pro-
vider.

“(E) If the provider initiates the termi-
nation, the provider has notified the plan
within 30 days prior to the effective date of
the termination of—

““(i) whether the provider agrees to permis-
sible terms and conditions (as set forth in
this paragraph) required by the plan, and

““(ii) if the provider agrees to the terms and
conditions, the specific plan beneficiaries
and participants undergoing a course of
treatment from the provider who the pro-
vider believes, at the time of the notifica-
tion, would be eligible for transitional care
under this subsection.

““(4) CoNsTRUCTION.—Nothing in this sub-
section shall be construed to—

“(A) require the coverage of benefits which
would not have been covered if the provider
involved remained a participating provider,
or

““(B) prohibit a group health plan from con-
ditioning a provider’s participation on the
provider’s agreement to provide transitional
care to all participants and beneficiaries eli-
gible to obtain coverage of such care fur-
nished by the provider as set forth under this
subsection.

“(f) COVERAGE FOR INDIVIDUALS PARTICI-
PATING IN APPROVED CANCER CLINICAL
TRIALS.—

““(1) COVERAGE.—

“(A) IN GENERAL.—If a group health plan
provides coverage to a qualified individual
(as defined in paragraph (2)), the plan—

‘(i) may not deny the individual participa-
tion in the clinical trial referred to in para-
graph (2)(B);

““(ii) subject to paragraphs (2), (3), and (4),
may not deny (or limit or impose additional
conditions on) the coverage of routine pa-
tient costs for items and services furnished
in connection with participation in the trial;
and

“(iif) may not discriminate against the in-
dividual on the basis of the participation of
the participant or beneficiary in such trial.

“(B) EXCLUSION OF CERTAIN cosTs.—For
purposes of subparagraph (A)(ii), routine pa-
tient costs do not include the cost of the
tests or measurements conducted primarily
for the purpose of the clinical trial involved.

““(C) USE OF IN-NETWORK PROVIDERS.—If one
or more participating providers is partici-
pating in a clinical trial, nothing in subpara-
graph (A) shall be construed as preventing a
plan from requiring that a qualified indi-
vidual participate in the trial through such a
participating provider if the provider will ac-
cept the individual as a participant in the
trial.

““(2) QUALIFIED INDIVIDUAL DEFINED.—For
purposes of paragraph (1), the term ‘qualified
individual’ means an individual who is a par-
ticipant or beneficiary in a group health plan
and who meets the following conditions:

“(A)(1) The individual has been diagnosed
with cancer.

“(ii) The individual is eligible to partici-
pate in an approved clinical trial according
to the trial protocol with respect to treat-
ment of cancer.

“(iii) The individual’s participation in the
trial offers meaningful potential for signifi-
cant clinical benefit for the individual.

““(B) Either—

“(i) the referring physician is a partici-
pating health care professional and has con-
cluded that the individual’s participation in
such trial would be appropriate based upon
satisfaction by the individual of the condi-
tions described in subparagraph (A); or

“(ii) the individual provides medical and
scientific information establishing that the
individual’s participation in such trial would
be appropriate based upon the satisfaction
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by the individual of the conditions described
in subparagraph (A).

““(3) PAYMENT.—

“(A) IN GENERAL.—A group health plan
shall provide for payment for routine patient
costs described in paragraph (1)(B) but is not
required to pay for costs of items and serv-
ices that are reasonably expected to be paid
for by the sponsors of an approved clinical
trial.

‘“(B) ROUTINE PATIENT CARE COSTS.—

“(i) IN GENERAL.—For purposes of this
paragraph, the term ‘routine patient care
costs’ shall include the costs associated with
the provision of items and services that—

“(1) would otherwise be covered under the
group health plan if such items and services
were not provided in connection with an ap-
proved clinical trial program; and

“(I1) are furnished according to the pro-
tocol of an approved clinical trial program.

“(ii) ExcrusioN.—For purposes of this
paragraph, ‘routine patient care costs’ shall
not include the costs associated with the
provision of—

() an investigational drug or device, unless
the Secretary has authorized the manufac-
turer of such drug or device to charge for
such drug or device; or

(I1) any item or service supplied without
charge by the sponsor of the approved clin-
ical trial program.

“(C) PAYMENT RATE.—For purposes of this
subsection—

““(i) PARTICIPATING PROVIDERS.—In the case
of covered items and services provided by a
participating provider, the payment rate
shall be at the agreed upon rate.

““(ii) NONPARTICIPATING PROVIDERS.—In the
case of covered items and servicesprovided
by a nonparticipating provider, the payment
rate shall be at the rate the plan would nor-
mally pay for comparable items or services
under clause (i).

‘“(4) APPROVED CLINICAL TRIAL DEFINED.—

““(A) IN GENERAL.—For purposes of this sub-
section, the term ‘approved clinical trial’
means a cancer clinical research study or
cancer clinical investigation approved by an
Institutional Review Board.

‘“(B) CONDITIONS FOR DEPARTMENTS.—The
conditions described in this paragraph, for a
study or investigation conducted by a De-
partment, are that the study or investiga-
tion has been reviewed and approved through
a system of peer review that the Secretary
determines—

““(i) to be comparable to the system of peer
review of studies and investigations used by
the National Institutes of Health, and

““(ii) assures unbiased review of the highest
scientific standards by qualified individuals
who have no interest in the outcome of the
review.

““(5) CoNSTRUCTION.—Nothing in this sub-
section shall be construed to limit a plan’s
coverage with respect to clinical trials.

““(6) PLAN SATISFACTION OF CERTAIN RE-
QUIREMENTS; RESPONSIBILITIES OF  FIDU-
CIARIES.—

““(A) IN GENERAL.—For purposes of this sub-
section, insofar as a group health plan pro-
vides benefits in the form of health insur-
ance coverage through a health insurance
issuer, the plan shall be treated as meeting
the requirements of this subsection with re-
spect to such benefits and not be considered
as failing to meet such requirements because
of a failure of the issuer to meet such re-
quirements so long as the plan sponsor or its
representatives did not cause such failure by
the issuer.

“(B) CoNSTRUCTION.—Nothing in this sub-
section shall be construed to affect or modify
the responsibilities of the fiduciaries of a
group health plan under part 4 of subtitle B
of title I of the Employee Retirement In-
come Security Act of 1974.
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““(7) STUDY AND REPORT.—

“(A) STuDY.—The Secretary shall analyze
cancer clinical research and its cost implica-
tions for managed care, including differen-
tiation in—

‘(i) the cost of patient care in trials versus
standard care;

‘(i) the cost effectiveness achieved in dif-
ferent sites of service;

““(iii) research outcomes;

““(iv) volume of research subjects available
in different sites of service;

““(v) access to research sites and clinical
trials by cancer patients;

““(vi) patient cost sharing or copyament
costs realized in different sites of service;

““(vii) health outcomes experienced in dif-
ferent sites of service;

“(viii) long term health care services and
costs experienced in different sites of serv-
ice;

““(ix) morbidity and mortality experienced
in different sites of service; and

““(x) patient satisfaction and preference of
sites of service.

““(B) REPORT TO CONGRESS.—Not later than
January 1, 2005, the Secretary shall submit a
report to Congress that contains—

‘(i) an assessment of any incremental cost
to group health plans resulting from the pro-
visions of this section;

““(if) a projection of expenditures to such
plans resulting from this section;

‘“(iii) an assessment of any impact on pre-
miums resulting from this section; and

““(iv) recommendations regarding action on
other diseases.”.

SEC. 302. EFFECTIVE DATE AND RELATED RULES.

(a) IN GENERAL.—The amendments made by
this title shall apply with respect to plan
years beginning on or after January 1 of the
second calendar year following the date of
the enactment of this Act, except that the
Secretary of the Treasury may issue regula-
tions before such date under such amend-
ments. The Secretary shall first issue regula-
tions necessary to carry out the amendments
made by this title before the effective date
thereof.

(b) LIMITATION ON ENFORCEMENT ACTIONS.—
No enforcement action shall be taken, pursu-
ant to the amendments made by this title,
against a group health plan with respect to
a violation of a requirement imposed by such
amendments before the date of issuance of
regulations issued in connection with such
requirement, if the plan has sought to com-
ply in good faith with such requirement.

(c) SPECIAL RULE FOR COLLECTIVE BAR-
GAINING AGREEMENTS.—In the case of a group
health plan maintained pursuant to one or
more collective bargaining agreements be-
tween employee representatives and one or
more employers ratified before the date of
the enactment of this Act, the amendments
made by this title shall not apply with re-
spect to plan years beginning before the
later of—

(1) the date on which the last of the collec-
tive bargaining agreements relating to the
plan terminates (determined without regard
to any extension thereof agreed to after the
date of the enactment of this Act); or

(2) January 1, 2002.

For purposes of this subsection, any plan
amendment made pursuant to a collective
bargaining agreement relating to the plan
which amends the plan solely to conform to
any requirement added by this title shall not
be treated as a termination of such collec-
tive bargaining agreement.
TITLE IV—HEALTH CARE LAWSUIT
REFORM

Subtitle A—General Provisions

SEC. 401. FEDERAL REFORM OF HEALTH CARE LI-
ABILITY ACTIONS.

(a) AppLICcABILITY.—This title shall apply

with respect to any health care liability ac-
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tion brought in any State or Federal court,
except that this title shall not apply to—

(1) an action for damages arising from a
vaccine-related injury or death to the extent
that title XXI of the Public Health Service
Act applies to the action;

(2) an action under the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1001 et seq.); or

(3) an action in connection with benefits
which are not included group health plan
benefits (as defined in section 402(14)).

(b) PREEMPTION.—This title shall preempt
any State law to the extent such law is in-
consistent with the limitations contained in
this title. This title shall not preempt any
State law that provides for defenses or places
limitations on a person’s liability in addition
to those contained in this title or otherwise
imposes greater restrictions than those pro-
vided in this title.

(c) EFFECT ON SOVEREIGN IMMUNITY AND
CHOICE OF LAwW OR VENUE.—Nothing in sub-
section (b) shall be construed to—

(1) waive or affect any defense of sovereign
immunity asserted by any State under any
provision of law;

(2) waive or affect any defense of sovereign
immunity asserted by the United States;

(3) affect the applicability of any provision
of the Foreign Sovereign Immunities Act of
1976,

(4) preempt State choice-of-law rules with
respect to claims brought by a foreign nation
or a citizen of a foreign nation; or

(5) affect the right of any court to transfer
venue or to apply the law of a foreign nation
or to dismiss a claim of a foreign nation or
of a citizen of a foreign nation on the ground
of inconvenient forum.

(d) AMOUNT IN CONTROVERSY.—In an action
to which this title applies and which is
brought under section 1332 of title 28, United
States Code, the amount of non-economic
damages or punitive damages, and attorneys’
fees or costs, shall not be included in deter-
mining whether the matter in controversy
exceeds the sum or value of $50,000.

(e) FEDERAL COURT JURISDICTION NOT Es-
TABLISHED ON FEDERAL QUESTION GROUNDS.—
Nothing in this title shall be construed to es-
tablish any jurisdiction in the district courts
of the United States over health care liabil-
ity actions on the basis of section 1331 or 1337
of title 28, United States Code.

SEC. 402. DEFINITIONS.

As used in this title:

(1) ACTUAL DAMAGES.—The term ‘‘actual
damages’ means damages awarded to pay for
economic loss.

(2) ALTERNATIVE DISPUTE RESOLUTION SYS-
TEM; ADR.—The term ‘‘alternative dispute
resolution system” or “ADR’ means a sys-
tem established under Federal or State law
that provides for the resolution of health
care liability claims in a manner other than
through health care liability actions.

(3) CLAIMANT.—The term ‘‘claimant”
means any person who brings a health care
liability action and any person on whose be-
half such an action is brought. If such action
is brought through or on behalf of an estate,
the term includes the claimant’s decedent. If
such action is brought through or on behalf
of a minor or incompetent, the term includes
the claimant’s legal guardian.

(4) CLEAR AND CONVINCING EVIDENCE.—The
term “‘clear and convincing evidence” is that
measure or degree of proof that will produce
in the mind of the trier of fact a firm belief
or conviction as to the truth of the allega-
tions sought to be established. Such measure
or degree of proof is more than that required
under preponderance of the evidence but less
than that required for proof beyond a reason-
able doubt.

(5) COLLATERAL SOURCE PAYMENTS.—The
term ‘‘collateral source payments’” means
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any amount paid or reasonably likely to be
paid in the future to or on behalf of a claim-
ant, or any service, product, or other benefit
provided or reasonably likely to be provided
in the future to or on behalf of a claimant,
as a result of an injury or wrongful death,
pursuant to—

(A) any State or Federal health, sickness,
income-disability, accident or workers’ com-
pensation Act;

(B) any health, sickness, income-disability,
or accident insurance that provides health
benefits or income-disability coverage;

(C) any contract or agreement of any
group, organization, partnership, or corpora-
tion to provide, pay for, or reimburse the
cost of medical, hospital, dental, or income
disability benefits; and

(D) any other publicly or privately funded
program.

(6) DRUG.—The term ‘‘drug’ has the mean-
ing given such term in section 201(g)(1) of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321(g)(1)).

(7) EconoMIC LOSS.—The term ‘‘economic
loss”” means any pecuniary loss resulting
from injury (including the loss of earnings or
other benefits related to employment, med-
ical expense loss, replacement services loss,
loss due to death, burial costs, and loss of
business or employment opportunities), to
the extent recovery for such loss is allowed
under applicable State law.

(8) HARM.—The term ‘““harm’ means any le-
gally cognizable wrong or injury for which
punitive damages may be imposed.

(99 HEALTH BENEFIT PLAN.—The
““health benefit plan” means—

(A) a hospital or medical expense incurred
policy or certificate;

(B) a hospital or medical service plan con-
tract;

(C) a health maintenance subscriber con-
tract; or

(D) a Medicare+Choice plan (offered under
part C of title XVIII of the Social Security
Act),
that provides benefits with respect to health
care services.

(10) HEALTH CARE LIABILITY ACTION.—The
term ‘“‘health care liability action’ means a
civil action brought in a State or Federal
court against—

(A) a health care provider;

(B) an entity which is obligated to provide
or pay for health benefits under any health
benefit plan (including any person or entity
acting under a contract or arrangement to
provide or administer any health benefit); or

(C) the manufacturer, distributor, supplier,
marketer, promoter, or seller of a medical
product,
in which the claimant alleges a claim (in-
cluding third party claims, cross claims,
counter claims, or contribution claims)
based upon the provision of (or the failure to
provide or pay for) health care services or
the use of a medical product, regardless of
the theory of liability on which the claim is
based or the number of plaintiffs, defendants,
or causes of action.

(11) HEALTH CARE LIABILITY CLAIM.—The
term ‘‘health care liability claim’” means a
claim in which the claimant alleges that in-
jury was caused by the provision of (or the
failure to provide) health care services.

(12) HEALTH CARE PROVIDER.—The term
““health care provider’” means any person
that is engaged in the delivery of health care
services in a State and that is required by
the laws or regulations of the State to be li-
censed or certified by the State to engage in
the delivery of such services in the State.

(13) HEALTH CARE SERVICE.—The term
““health care service’”” means any service eli-
gible for payment under a health benefit
plan, including services related to the deliv-
ery or administration of such service.

term
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(14) INCLUDED GROUP HEALTH PLAN BEN-
EFIT.—The term ‘included group health plan
benefit’ means a benefit under a group
health plan which is not an excepted benefit
(as defined in section 733(c) of the Employee
Retirement Income Security Act of 1974).

(15) MEDICAL DEVICE.—The term ‘“‘medical
device” has the meaning given such term in
section 201(h) of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321(h)).

(16) NON-ECONOMIC DAMAGES.—The term
‘“‘non-economic damages’” means damages
paid to an individual for pain and suffering,
inconvenience, emotional distress, mental
anguish, loss of consortium, injury to rep-
utation, humiliation, and other nonpecu-
niary losses.

(17) PERSON.—The term ‘‘person’” means
any individual, corporation, company, asso-
ciation, firm, partnership, society, joint
stock company, or any other entity, includ-
ing any governmental entity.

(18) PRODUCT SELLER.—

(A) IN GENERAL.—Subject to subparagraph
(B), the term “‘product seller’”” means a per-
son who, in the course of a business con-
ducted for that purpose—

(i) sells, distributes, rents, leases, prepares,
blends, packages, labels, or is otherwise in-
volved in placing, a product in the stream of
commerce; or

(ii) installs, repairs, or maintains the
harm-causing aspect of a product.

(B) EXxcrLusioN.—Such term does
include—

(i) a seller or lessor of real property;

(ii) a provider of professional services in
any case in which the sale or use of a prod-
uct is incidental to the transaction and the
essence of the transaction is the furnishing
of judgment, skill, or services; or

(iii) any person who—

(I) acts in only a financial capacity with
respect to the sale of a product; or

(1) leases a product under a lease arrange-
ment in which the selection, possession,
maintenance, and operation of the product
are controlled by a person other than the les-
sor.

(19) PUNITIVE DAMAGES.—The term ‘‘puni-
tive damages” means damages awarded
against any person not to compensate for ac-
tual injury suffered, but to punish or deter
such person or others from engaging in simi-
lar behavior in the future.

(20) STATE.—The term ‘‘State”” means each
of the several States, the District of Colum-
bia, Puerto Rico, the Virgin Islands, Guam,
American Samoa, the Northern Mariana Is-
lands, and any other territory or possession
of the United States.

SEC. 403. EFFECTIVE DATE.

This title will apply to—

(1) any health care liability action brought
in a Federal or State court; and

(2) any health care liability claim subject
to an alternative dispute resolution system,

not

that is initiated on or after the date of en-
actment of this title, except that any health
care liability claim or action arising from an
injury occurring before the date of enact-
ment of this title shall be governed by the
applicable statute of limitations provisions
in effect at the time the injury occurred.

Subtitle B—Uniform Standards for Health
Care Liability Actions

SEC. 411. STATUTE OF LIMITATIONS.

A health care liability action may not be
brought after the expiration of the 2-year pe-
riod that begins on the date on which the al-
leged injury that is the subject of the action
was discovered or should reasonably have
been discovered, but in no case after the ex-
piration of the 5-year period that begins on
the date the alleged injury occurred.
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SEC. 412. CALCULATION AND PAYMENT OF DAM-
AGES.

(a) TREATMENT OF NON-EcoNnOoMIC DAM-
AGES.—

(1) LIMITATION ON NON-ECONOMIC DAMAGES.—
The total amount of non-economic damages
that may be awarded to a claimant for losses
resulting from the injury which is the sub-
ject of a health care liability action may not
exceed $250,000, regardless of the number of
parties against whom the action is brought
or the number of actions brought with re-
spect to the injury. The limitation under
this paragraph shall not apply to an action
for damages based solely on intentional de-
nial of medical treatment necessary to pre-
serve a patient’s life that the patient is oth-
erwise qualified to receive, against the wish-
es of a patient, or if the patient is incom-
petent, against the wishes of the patient’s
guardian, on the basis of the patient’s
present or predicated age, disability, degree
of medical dependency, or quality of life.

(2) LimiT.—If, after the date of the enact-
ment of this Act, a State enacts a law which
prescribes the amount of non-economic dam-
ages which may be awarded in a health care
liability action which is different from the
amount prescribed by section 412(a)(1), the
State amount shall apply in lieu of the
amount prescribed by such section. If, after
the date of the enactment of this Act, a
State enacts a law which limits the amount
of recovery in a health care liability action
without delineating between economic and
non-economic damages, the State amount
shall apply in lieu of the amount prescribed
by such section.

(3) JOINT AND SEVERAL LIABILITY.—In any
health care liability action brought in State
or Federal court, a defendant shall be liable
only for the amount of non-economic dam-
ages attributable to such defendant in direct
proportion to such defendant’s share of fault
or responsibility for the claimant’s actual
damages, as determined by the trier of fact.
In all such cases, the liability of a defendant
for non-economic damages shall be several
and not joint and a separate judgment shall
be rendered against each defendant for the
amount allocated to such defendant.

(b) TREATMENT OF PUNITIVE DAMAGES.—

(1) GENERAL RULE.—Punitive damages may,
to the extent permitted by applicable State
law, be awarded in any health care liability
action for harm in any Federal or State
court against a defendant if the claimant es-
tablishes by clear and convincing evidence
that the harm suffered was the result of
conduct—

(A) specifically intended to cause harm; or

(B) conduct manifesting a conscious, fla-
grant indifference to the rights or safety of
others.

(2) APPLICABILITY.—This subsection shall
apply to any health care liability action
brought in any Federal or State court on any
theory where punitive damages are sought.
This subsection does not create a cause of
action for punitive damages.

(3) LIMITATION ON PUNITIVE DAMAGES.—The
total amount of punitive damages that may
be awarded to a claimant for losses resulting
from the injury which is the subject of a
health care liability action may not exceed
the greater of—

(A) 2 times the amount of economic dam-
ages, or

(B) $250,000,
regardless of the number of parties against
whom the action is brought or the number of
actions brought with respect to the injury.
This subsection does not preempt or super-
sede any State or Federal law to the extent
that such law would further limit the award
of punitive damages.

(4) BIFURCATION.—At the request of any
party, the trier of fact shall consider in a
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separate proceeding whether punitive dam-
ages are to be awarded and the amount of
such award. If a separate proceeding is re-
quested, evidence relevant only to the claim
of punitive damages, as determined by appli-
cable State law, shall be inadmissible in any
proceeding to determine whether actual
damages are to be awarded.

(4) DRUGS AND DEVICES.—

(A) IN GENERAL.—

(i) PUNITIVE DAMAGES.—Punitive damages
shall not be awarded against a manufacturer
or product seller of a drug or medical device
which caused the claimant’s harm where—

() such drug or device was subject to pre-
market approval by the Food and Drug Ad-
ministration with respect to the safety of
the formulation or performance of the aspect
of such drug or device which caused the
claimant’s harm, or the adequacy of the
packaging or labeling of such drug or device
which caused the harm, and such drug, de-
vice, packaging, or labeling was approved by
the Food and Drug Administration; or

(1) the drug is generally recognized as safe
and effective pursuant to conditions estab-
lished by the Food and Drug Administration
and applicable regulations, including pack-
aging and labeling regulations.

(if) APPLICATION.—Clause (i) shall not
apply in any case in which the defendant, be-
fore or after premarket approval of a drug or
device—

(1) intentionally and wrongfully withheld
from or misrepresented to the Food and Drug
Administration information concerning such
drug or device required to be submitted
under the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 301 et seq.) or section 351 of the
Public Health Service Act (42 U.S.C. 262) that
is material and relevant to the harm suffered
by the claimant; or

(1) made an illegal payment to an official
or employee of the Food and Drug Adminis-
tration for the purpose of securing or main-
taining approval of such drug or device.

(B) PACKAGING.—In a health care liability
action for harm which is alleged to relate to
the adequacy of the packaging or labeling of
a drug which is required to have tamper-re-
sistant packaging under regulations of the
Secretary of Health and Human Services (in-
cluding labeling regulations related to such
packaging), the manufacturer or product
seller of the drug shall not be held liable for
punitive damages unless such packaging or
labeling is found by the court by clear and
convincing evidence to be substantially out
of compliance with such regulations.

(c) PERIODIC PAYMENTS FOR
LOSSES.—

(1) GENERAL RULE.—In any health care li-
ability action in which the damages awarded
for future economic and non-economic loss
exceeds $50,000, a person shall not be required
to pay such damages in a single, lump-sum
payment, but shall be permitted to make
such payments periodically based on when
the damages are likely to occur, as such pay-
ments are determined by the court.

(2) FINALITY OF JUDGMENT.—The judgment
of the court awarding periodic payments
under this subsection may not, in the ab-
sence of fraud, be reopened at any time to
contest, amend, or modify the schedule or
amount of the payments.

(3) LUMP-SUM SETTLEMENTS.—This sub-
section shall not be construed to preclude a
settlement providing for a single, lump-sum
payment.

(d) TREATMENT OF COLLATERAL SOURCE
PAYMENTS.—

(1) INTRODUCTION INTO EVIDENCE.—In any
health care liability action, any defendant
may introduce evidence of collateral source
payments. If any defendant elects to intro-
duce such evidence, the claimant may intro-
duce evidence of any amount paid or contrib-

FUTURE
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uted or reasonably likely to be paid or con-
tributed in the future by or on behalf of the
claimant to secure the right to such collat-
eral source payments.

(2) No suBROGATION.—No provider of collat-
eral source payments shall recover any
amount against the claimant or receive any
lien or credit against the claimant’s recov-
ery or be equitably or legally subrogated to
the right of the claimant in a health care li-
ability action.

(3) APPLICATION TO SETTLEMENTS.—This
subsection shall apply to an action that is
settled as well as an action that is resolved
by a fact finder.

SEC. 413. ALTERNATIVE DISPUTE RESOLUTION.

Any ADR used to resolve a health care li-
ability action or claim shall contain provi-
sions relating to statute of limitations, non-
economic damages, joint and several liabil-
ity, punitive damages, collateral source rule,
and periodic payments which are consistent
with the provisions relating to such matters
in this title.

SEC. 414. REPORTING ON FRAUD AND ABUSE EN-
FORCEMENT ACTIVITIES.

The General Accounting Office shall—

(1) monitor—

(A) the compliance of the Department of
Justice and all United States Attorneys-
with the guideline entitled ‘““Guidance on the
Use of the False Claims Act in Civil Health
Care Matters’ issued by the Department on
June 3, 1998, including any revisions to that
guideline; and

(B) the compliance of the Office of the In-
spector General of the Department of Health
and Human Services with the protocols and
guidelines entitled ‘“National Project Proto-
cols—Best Practice Guidelines’” issued by
the Inspector General on June 3, 1998, includ-
ing any revisions to such protocols and
guidelines; and

(2) submit a report on such compliance to
the Committee on Commerce, the Com-
mittee on the Judiciary, and the Committee
on Ways and Means of the House of Rep-
resentatives and the Committee on the Judi-
ciary and the Committee on Finance of the
Senate not later than February 1, 2000, and
every year thereafter for a period of 4 years
ending February 1, 2003.

The CHAIRMAN. Pursuant to House
Resolution 323, the gentleman from
Ohio (Mr. BOEHNER) and the gentleman
from Michigan (Mr. DINGELL) will each
control 30 minutes.

The Chair recognizes the gentleman
from Ohio (Mr. BOEHNER).

Mr. BOEHNER. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, let us stop and ask
ourselves a basic question: Just what is
health care reform all about? Is it forc-
ing HMOs to be more accountable? Is it
expanding access for the 44 million who
do not have health coverage? Is it lim-
iting costs and making coverage more
affordable?

The answer to all of these questions
is yes. Health care reform is about all
of these things, access, accountability,
and affordability, and we cannot ad-
dress one without affecting the others;
and if we truly want to help patients,
we certainly cannot address one at the
expense of the other two.

Mr. Chairman, | have the utmost re-
spect for my colleague the gentleman
from Michigan (Mr. DINGELL) and my
colleague the gentleman from Georgia
(Mr. NorwooD), and | know they be-
lieve they found the prescription for
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what is ailing our health system. But,
in truth, | believe their bill is poison
for our health care system today.

In an effort to make managed care
more accountable, the Dingell-Nor-
wood proposal would authorize law-
suits against health plans. The trouble
is most health plans in America are
employer-based. More than 124 million
Americans get their health coverage
through the workplace, a benefit em-
ployers can provide voluntarily, thanks
to a law known as ERISA, which
shields employers from unnecessary
litigation. The system, for all its com-
plexity, has saved countless American
lives.

Under the Dingell-Norwood proposal
though, that would change. Expanding
lawsuits against employer-based health
plans means expanding lawsuits
against employers. If employers are ex-
posed to lawsuits, they are going to
stop providing coverage to their em-
ployees.

It means millions of American work-
ers are going to lose their health insur-
ance at the very time Congress should
be working on expanding access to cov-
erage.

The Dingell-Norwood bill has other
flaws. The authors claim their bill is
about giving control to doctors and pa-
tients, but it is also about giving con-
trol to the Federal Government.

Under their proposal, the Depart-
ment of Labor, the Department of
Health and Human Services, the IRS,
and likely the States, would all have a
hand in regulating Americans’ health
benefits. Granting the bureaucracy
these new powers is another quiet step
toward the government-run health care
system Americans overwhelmingly re-
jected in 1993 and 1994. They were right
to reject it then, and they would be
right in rejecting it now.

Their proposal has a third gaping
flaw, and it concerns something that is
not even in the bill at all, and that is
medical malpractice reform. Our oppo-
nents often cite the experience in
Texas and what they have done with
their HMO liability reform bill, and in
fact there have not been a flood of friv-
olous lawsuits and exploding costs. But
what our colleagues never mention is
that Texas passed a sweeping medical
malpractice and tort reform law 2
years before they passed their HMO li-
ability. Why should this Congress not
do the same?
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Mr. Chairman, Americans want
health care reform. But legislation
that exposes employers to lawsuits
jeopardizes the benefits to 124 million
American lives who get their coverage
from their workplace. It expands the
reach of big government and slams the
door of medical tort reform, and I am
not sure that that is what Americans
really want when they think about
health care reform today.

Fortunately, there is an alternative.
My substitute, the CARE Act, would
punish bad HMOs without punishing
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the uninsured. We named it the CARE
Act because patients want access to
care, not access to court. But that does
not mean that managed care compa-
nies get a free ride. Instead of lawsuits,
the CARE Act would guarantee pa-
tients the protection of a strong, en-
forceable and legally binding appeals
process.

If you or your family is denied care,
you can automatically appeal to inde-
pendent physicians who are familiar
with your case and conditions and are
completely independent from the HMO.
Assuming the physicians rule in your
favor, you get the care; there is no
delay, period. You have the right to
that care and can get it immediately.
And if your plan refuses to do what the
doctors order, the plan is subject up to
$5,000 per day until you get the care,
with no caps.

Now, Mr. Chairman, if we really want
to get tough on HMOs that wrongly
deny care, | do not think it gets much
tougher than that. But here is the best
part. Under our CARE Act, HMOs are
punished for the wrongful denials be-
fore a patient is harmed, instead of
after the fact when it is too late. In-
stead of waiting until a tragic mistake
is made, it ensures that patients get
the care they need when they need it,
and is that not really what managed
care reform is all about?

External review gives patients a bet-
ter option. It also gives us as Members
of Congress the chance to be con-
sistent. How can 286 Members of Con-
gress vote to cap Y2K liability for high-
tech companies, and then change
course and vote for expanded lawsuits
in health care? How can three-fourths
of the House vote to override the Presi-
dent’s veto of securities litigation re-
form and then turn around and vote to
support new lawsuits against employ-
ers? How can Members vote for medical
malpractice reform six times in the
last 5 years in this House that shields
providers from lawsuits and then re-
verse themselves and support expanded
liability in health care?

The CARE Act is not just an alter-
native to lawsuits, Mr. Chairman, it is
a better idea altogether.

So | ask my colleagues, for the sake
of the 124 million Americans in em-
ployer-based health care, give this plan
a chance. And for the sake of the 44
million Americans who have no health
insurance, give this option a chance.
For the sake of our kids and our
grandkids whose quality of life will de-
pend on the health care system of the
21st century, give this option a chance.

I urge my colleagues to join me in
voting to give patients care, not court.
Let us not jeopardize the health insur-
ance benefits our constituents enjoy
today from their employers.

Mr. Chairman, | reserve the balance
of my time.

Mr. DINGELL. Mr. Chairman, 1 yield
myself 2 minutes.

(Mr. DINGELL asked and was given
permission to revise and extend his re-
marks.)
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Mr. DINGELL. Mr. Chairman, this is
a wonderful amendment, but unfortu-
nately, it is a sham and an optical illu-
sion, and very frankly, a fraud. The
benefits look good, but there is no way
that one can obtain them. Every other
alternative to the Norwood-Dingell-
Ganske bill that we will consider at
least pretends to give you the ability
to hold the health insurance companies
accountable when they make a medical
decision that hurts you. This one does
not even keep up the pretense.

The bill is not a serious effort. If you
buy insurance, the bill does not help
you; and if you have a chronic or seri-
ous medical condition requiring reg-
ular treatment by a specialist, the bill
does not help you. If you believe you
should get care when it is medically
necessary, this bill does not help you.

For the rhetoric that we are about to
hear about lawyers taking over health
care and the health care profession,
this bill would hand the lawyer, and
not the doctor, the power to decide
when one needs medical evaluation.

These are just a few of the flaws con-
tained in the Boehner substitute. |
urge my colleagues to reject it. | say
that with all respect for my good
friend, the author of this unfortunate
proposal.

Mr. Chairman, | reserve the balance
of my time.

Mr. BOEHNER. Mr. Chairman, | yield
3 minutes to the gentleman from Vir-
ginia (Mr. BLILEY), the chairman of the
Committee on Commerce.

(Mr. BLILEY asked and was given
permission to revise and extend his re-
marks.)

Mr. BLILEY. Mr. Chairman, | thank
the gentleman for yielding me this
time.

Mr. Chairman, we need care, not
courts. The Boehner bill does that. It
allows for binding external review; and
if the plan does not accept that, if the
external review rules in favor of the pa-
tient and the care, then the fine of
$1,000 a day takes place until they do
comply, and there is no cap. It also en-
ables the patient to go to any health
care provider that they see fit at that
time and be treated. Is that not far bet-
ter than waiting and going to court and
maybe 3 years down the road you get a
verdict in your favor. In the meantime,
what are you doing about the care that
you need in order maybe to live? It is
good for your heirs, but it is not very
good for you.

If people say, well, there will not be
many lawsuits, read last week’s Wall
Street Journal. The same plaintiff law-
yers who took on the tobacco compa-
nies and are taking on the gun manu-
facturers are lining up for the biggest
pot since tobacco, the HMOs. And when
they sue, they will not just sue the
HMO, they will sue everybody in sight,
including the employer. And employ-
ers, many of them, are not going to put
up with that. What they will do will be
to put the money in the worker’s enve-
lope and say, you are on your own. Un-
fortunately, many of them, you know
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how young people are, they think they
are eternal, they will not buy insur-
ance. They would rather have an auto-
mobile or something else, or take a
trip, and that $44 million uninsured
number will go up dramatically.

We increased our uninsured last year
by 1 million at a time when we have
virtual full employment. So, we need
to pass the Boehner bill to make sure
that patients get care and not courts.

Mr. Chairman, | rise today in strong support
of the Boehner substitute to H.R. 2723.

Managed care is an essential component of
our health care delivery system today. The no-
tion of managing care grew out of a concern
over a decade ago that health care costs were
escalating, and something needed to be done
to get control over these skyrocketing annual
cost increases. In response to these concerns,
insurers began to contract with health care
providers to arrange to have a broad network
of health professionals available to provide
benefits. Health professionals accept reduced
fees in exchange for access to a high volume
of patients; and plan enrollees pay lower pre-
miums in exchange for seeing one of the
health professionals in the network. In addi-
tion, plans have quality assurance and utiliza-
tion review programs to ensure that patients
continue to receive cost-efficient quality health
care.

This private sector response to the increase
in health care spending in the 1980’'s suc-
ceeded in reigning in health care spending,
while maintaining and yes, even improving the
quality of care for millions of Americans. Many
health care professionals believe that the tech-
nigues used by managed care companies,
such as promoting wellness, the strong em-
phasis on preventive care, and the ability to
“manage one’s care,” have been valuable
contributions to improving the health of Amer-
ica.

The pendulum which started on the side of
high health costs, with no control on utilization,
has swung towards lower costs and increased
scrutiny of the types of services health profes-
sionals are performing. We are here today, to
decide how far that pendulum has swung. |
agree that many of the provisions in all of the
bills we are discussing today are reasonable—
ensuring that doctors are not limited in the
treatment options they can share with their pa-
tients; guaranteeing women direct access to
their OB/GYN provider, and ensuring that chil-
dren can have their pediatrician serve as their
primary care provider, are just some of the
common sense protections that | think we all
support.

| also support providing as much information
as possible that the patient would find useful
in evaluating their health care options. That is
why | submitted an amendment which would
have required physicians to disclose mal-
practice judgments or criminal convictions
issued against them. If this amendment were
law today, a consumer would be able to use
the Internet to thoroughly research the back-
ground of any physician licensed to practice
medicine in the United States. | was dis-
appointed when this amendment was not
made in order.

There are two provisions in the Boehner
substitute that | would like to bring to every-
one’s attention, because | feel they are posi-
tive steps towards ensuring quality without
compromising on accountability. The first is
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the responsible and common sense way in
which a plan is held accountable once an
independent medical expert has determined
what the course of treatment for a patient
should be. If the plan does not arrange to pro-
vide the care in accordance with what an inde-
pendent medical expert has determined to be
appropriate care, the plan will be fined $1,000
per day until the plan complies with the inde-
pendent expert’s opinion. More importantly for
the patient, he or she can see any provider at
any facility he or she chooses, and the plan
has to pay for it. This is a commonsense ap-
proach towards ensuring the patient gets the
care he or she has paid for, and holds the
plan accountable for providing that care in a
timely manner. Care, not courts—that is what
patients want when they seek medical atten-
tion.

The second provision | would like to men-
tion, which prior to this year had been strongly
supported by the AMA, is medical malpractice
reform. The Boehner substitute would reform
the guidelines governing health care lawsuits
by, among other things, limiting *“non-eco-
nomic damages to $250,000, but deferring to
states if they feel a higher or lower amount is
appropriate. Health care expenditures should
be directed towards improving the health of
America’s patients; not towards lining the
pockets of trial lawyers—too often the case
today. These reforms would keep more dollars
going to patient care and less to the trial law-
yers.

| am extremely concerned about the terms
of the debate we are having today. One mil-
lion Americans lost their health insurance cov-
erage in just this past year alone. That is the
crisis in health care in America today. If we
legislators want to alter the way in which
health care is delivered through private mar-
kets in this country, we owe it to the American
people, to those who sent us here to do the
people’s work, to at a minimum, abide by the
Hippocratic oath that health professionals are
obligated to follow every day, which states
“First, Do No Harm.”

| am disappointed that the debate has fo-
cused more on trial lawyers, than on how we
can create incentives for the private insurance
market to offer more affordable health insur-
ance for all Americans.

Those favoring increasing the role of trial
lawyers in our health care delivery system
point to Texas as an example of what hap-
pens when a state allowed state court action
against a health plan, and yet only a handful
of suits have been filed. This does not tell the
whole picture. Just this week in an article
printed in the New York Times by Dave More-
head, a doctor with the Scott and White
Health Plan in Texas, Dr. Morehead states,
“Lawsuits cost companies money, but so does
the mere threat of a lawsuits.” He points out
that as a result of the recent legislation
passed in Texas, the physicians participating
in the Scott and White Health Plan have
changed the way they practice medicine. Pre-
authorization requirements which are utilized
as a means to ensure that patients receive a
course of treatment that is safe and effective,
thus reducing the risk of complications which
often result from some procedures, have been
discontinued for fear of litigation resulting from
any delay in treatment. He adds that 25 to 35
percent of tests and treatments do not con-
tribute to better health. Dr. Morehead sums up
his experience in Texas by concluding ‘Our
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experience shows that the right to sue doesn’t
help patients get better care. It just drives
costs up, for us and for them.”

How many times do we have to come to the
well this session on a highly politicized issue
and find the trial lawyers actively campaigning
for more litigation. First it was tobacco, then
guns, now health care. If lawyers are going to
start getting in the business of practicing medi-
cine, perhaps we should require them to go to
medical school. | am sure the physician com-
munity would welcome them, as ironically they
too are advocating for more lawyer involve-
ment in the delivery of health care in this
country today. On the other hand, this might
give the public more comfort. Since lawyers
and judges will be making clinical decisions as
a result of some of these bills, perhaps we
should require them to at least have some
medical training.

America has the greatest health care in the
world. The fact that 16.3 percent of our fellow
citizens cannot afford it is deeply troubling.
That the plight of these 44.3 million Americans
has been lost on helping the trial attorneys is
tragic. | hope members will think of the 44.3
million of Americans who do not have any
health insurance as they consider what legis-
lation to vote for today. Do patients deserve
care or courts? | vote for care and that is why
| am supporting the Boehner substitute, and
encourage my colleagues to do the same.

Mr. DINGELL. Mr. Chairman, | yield
2 minutes to the distinguished gen-
tleman from lowa (Mr. GANSKE).

Mr. GANSKE. Mr. Chairman, a fun-
damental flaw, a fundamental flaw in
the bill that passed the Senate and in
the Boehner bill is that it does not ad-
dress the issue of medical necessity.
The problem in the ERISA plan, and
that is under ERISA law, a health plan
can define medical necessity in any
way they want to. The gentleman’s bill
does nothing to change that, he would
agree with me on that.

Let me cite an example of why that
could be a problem. Let us say that a
health plan sets up its definition for
getting psychiatric care, saying that
somebody has to try to commit suicide
three times before one can qualify.
That may sound absurd, but let us just
say that the plan does that.

A little boy goes out, a teenager,
tries to commit suicide once, tries to
commit suicide twice, and finally on
the third time, commits suicide. Now,
under the Boehner bill, that plan fol-
lowed its own criteria. Guess what?
Under the Boehner bill and under the
bill that passed the Senate, there is no
recourse, because ERISA says that the
health plan can define medical neces-
sity in any way they want to, no mat-
ter how unreasonable the criteria are
or seem to be by an independent panel,
review panel. They still, under ERISA
law, cannot change the fact that a
health plan could define medical neces-
sity as the cheapest, least expensive
care.

We could take a little boy with a
cleft palate, a health plan could say all
we are going to provide treatment for
that is a plastic obturator, a piece of
plastic stuck up into that hole. If that
is the way the plan’s employer has de-
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fined medical necessity, there is no re-
course, even if it does not fit any pre-
scribed standards of care.

That is such a fundamental problem
that is not addressed in the Boehner
bill and that was not addressed in the
Senate bill, and on that alone we
should vote no on the Boehner bill.

Mr. DINGELL. Mr. Chairman, 1 yield
2 minutes to the distinguished gen-
tleman from New Jersey (Mr. AN-
DREWS).

(Mr. Andrews asked and was given
permission to revise and extend his re-
marks.)

Mr. ANDREWS. Mr. Chairman, | rise
in opposition to the Boehner sub-
stitute.

The key questions here are who de-
cides who gets care and on what basis.
The Boehner substitute says the man-
aged care plan decides who gets care on
any basis they find economically via-
ble.

When a Member of our family, when
someone we love has to see an
oncologist or a cardiologist or a speech
therapist, the reason we are here today
is that too many people have been told
no, that that is not something that is
appropriate under their plan. The un-
derlying Norwood-Dingell bill says that
decisions about who will get that care
will be made by qualified, independent
medical professionals. The Boehner bill
says the plan will decide, and when the
plan decides on the basis of its own
economic motivation, its own defini-
tion of what is best for the plan, no one
is held accountable.

The Boehner substitute fails the two
most critical tests that are before us
today in protecting the rights of pa-
tients. When it comes to the issue of
whether decision-makers are held ac-
countable, the Boehner substitute says,
they are not held accountable in the
same way that delicatessens and fast
food restaurants and homebuilders and
everyone else in America is held ac-
countable.

When it comes to the issue of the
standard on that decision, the Boehner
bill says the plan sets the standard. We
say the medical professionals acting in
consultation with the families should
set that standard.

Reject the Boehner substitute; stand
for the Norwood-Dingell bill.

Mr. BOEHNER. Mr. Chairman, | yield
2%> minutes to the gentleman from Mis-
souri (Mr. TALENT), the chairman of
the Committee on Small Business.

Mr. TALENT. Mr. Chairman, we have
a problem in America with health care
today. We addressed one of the prob-
lems yesterday, trying to help the un-
insured.

The other problem is people who have
insurance and cannot be certain that
they will get the coverage they have
been promised when they get sick. So
their insurance is fine, and then when
they get sick, they are concerned that
their HMO may turn them down for
coverage, and they have a right to be
concerned, and we need to address that,
and the Boehner bill does that.
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The idea is to provide people with the
care that they need when their physi-
cian prescribes it before they become
seriously ill or die. The key to that is
the external review process that is in
this bill, and what it says, quite sim-
ply, is this: your physician, let us say,
prescribes for you a cardiac cath. The
plan turns it down and says no, you
only need beta blockers. You can ap-
peal immediately to an independent
panel of specialists, cardiologists in
that field who are fully vested with the
authority to reverse the HMO’s deci-
sion. They have to take into account
all of the evidence that is given, in-
cluding the protocols that the plan
wants to follow, but they are vested
under this bill with the authority to
reverse the decision of the HMO. | read
that language this morning.

It is frustrating how we all seem to
agree we want the same thing here, and
then we are arguing about what the
bills actually say. The bill vests the
authority in the independent reviewers
to reverse decisions of the plan with re-
gard to medical necessity.

Now, why is that better than open-
ended liability against employers and
plans as is provided in Norwood-Din-
gell? Because that will take billions
and billions of dollars out of treatment
rooms and put it into courtrooms. That
will take billions and billions of dollars
out of care and put it into legal fees
and defensive medicine and everything
that we have been struggling with for
years and years and years with regard
to providers and physicians.
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Mr. Chairman, it does not have to be
all or nothing at all. It does not have
to be the world we have now where the
plans are unrestricted, where you can-
not control what they do, or where we
open this thing up to lawsuits against
every employer in the country who has
a group health plan and all the plans in
unrestricted fashions. We can have a
good, measured response that makes
sure people get the care they need
when their physician prescribes it
without big government, without thou-
sands and thousands of lawsuits that
will draw money out of treatment
rooms and put it in the courtrooms. |
think the gentleman has a good idea. |
am going to support his bill.

Mr. DINGELL. Mr. Chairman, | yield
2 minutes to the distinguished gentle-
woman from Colorado (Ms. DEGETTE).

Ms. DEGETTE. Mr. Chairman, chil-
dren are not just little adults. They
have different health and develop-
mental needs than adults, and they
often require age-appropriate pediatric
expertise to understand, diagnose, and
treat their health problems. They de-
serve health care providers that have
training and expertise in their condi-
tions. H.R. 2723, the Dingell-Norwood
bill, contains provisions that allow
children to have access to pediatri-
cians, access to pediatric specialty
care, access to emergency care, con-
tinuity of care, appeals to pediatric ex-
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perts, and pediatric quality assurance
provisions.

The Boehner substitute, however, as
we can see from this chart, fails to
measure up in every single comparison.
Children are far too often put at risk
by being inappropriately referred to
certain adult specialists who are not
trained in children’s health needs. Who
is affected? Children like Kaitlynn
Bogan of West Alexandria, Ohio, whose
health plan would not refer her to a pe-
diatric gastrologist and who continued
to react with blood curdling screams
until the Bogan family mortgaged
their home and went outside the plan
to a pediatric specialist who corrected
her problem.

Carley Christie of Palo Alto, Cali-
fornia, who was inappropriately re-
ferred to an adult specialist for a
Wilms’ tumor who performed a needle
biopsy which punctured the tumor and
essentially tripled the duration of
Christie’s chemotherapy. The family,
finally on their own and at their own
expense, again elected to have the sur-
gery performed by a qualified pediatric
specialist.

Mr. Chairman, the American public
strongly supports allowing families
like these to get access to the critical
pediatric care they need. In fact, 86
percent of Americans have expressed
their support for the Dingell-Norwood
plan that would ensure children get ac-
cess to pediatric specialists like pedi-
atric heart specialists and surgeons
and to hospitals that specialize in
treating children. As adults, we have a
responsibility to our Kkids. | urge my
colleagues to reject this amendment
and to support the Dingell-Norwood

lan.

Mr. DINGELL. Mr. Chairman, | yield
2 minutes to the gentleman from Utah
(Mr. CoOK).

Mr. COOK. Mr. Chairman, | rise in
support of the bipartisan patient pro-
tection plan offered by the gentleman
from Georgia (Mr. NorwooD) and the
gentleman from Michigan (Mr. DIN-
GELL). I want to commend the leader-
ship of the House for allowing what 1
think has been a very fair and an open
debate. Quality health care is one of
the most important issues facing our
constituents.

Now, each of these proposals, all of
the bills that are being debated today,
have some very good ideas in them.
However, | have concluded that the
Norwood-Dingell approach is the best.
If Americans have the right to sue for
a damaged fence or an unsafe toy, they
should have the right to sue if their
health or life has been endangered or
lost. This is a constitutional right.

Doctors already face liability. But
too often their decisions are forced
upon them by an insurance plan. It is
only fair, it is only American that the
insurance plans be held to the same ac-
countability. The State is the appro-
priate venue for these cases. States al-
ready license the doctors. They license
the health plans. And we all know that
the Federal courts are already over-
whelmed with criminal cases.
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I cannot understand why those of us
that believe in the importance of
States rights are so eager to try to
throw some of these cases into the Fed-
eral system. The doctor-patient rela-
tionship has been damaged in this
country, and | believe that the Nor-
wood-Dingell bill is going to help re-
store that relationship and hopefully
will put doctors and patients back in
control of what | think ought to be a
private health care system.

Mr. BOEHNER. Mr. Chairman, | am
happy to yield 2% minutes to the gen-
tleman from North Carolina (Mr.
BALLENGER), chairman of the Sub-
committee on Workforce Protections
of the Committee on Education and the
Workforce.

(Mr. BALLENGER asked and was
given permission to revise and extend
his remarks.)

Mr. BALLENGER. Mr. Chairman,
first of all |1 thank the gentleman for
yielding me this time. | think it is im-
portant to realize what small busi-
nesses will do when they are faced with
health care liability provided by the
Norwood-Dingell bill.

Let me show Members what in-
creased liability will do to my own
small company in North Carolina. We
have 200 employees. We self-insure. Our
health insurance expenses last year
were a total of $700,000. Of this cost, the
company voluntarily paid $550,000, or
$2,750 per employee. For additional cov-
erage, the employees collectively paid
$150,000, or $750 per employee. Now, the
$2,750 per employee expense covered by
my company is a voluntary fringe ben-
efit.

Why would any company voluntarily
give a fringe benefit that would expose
them to the possibility of being sued?
We can say that litigation is not likely
but small business owners cannot af-
ford to take that chance. With the
specter of liability looming, it would
make good business sense to give the
employee a pay increase of $1.375 per
hour, that is $2,750 spread over a year,
give them $1.375 and advise each of
them to get their own health insur-
ance. This would leave my company
free of liability. | guarantee that it
would cost each employee substan-
tially more to purchase insurance indi-
vidually, and many employees would
not use their wage increases for health
insurance.

As Members can see, the liability
provisions of Norwood-Dingell will lead
to a greater number of uninsured na-
tionwide. Unlike the liability-ridden
Norwood-Dingell bill, the Boehner sub-
stitute will ensure patients’ rights
without exposing employers to law-
suits for voluntarily providing health
care to their employees. A strong,
binding, independent external review
process for health plans, with a fine of
$5,000 a day for plans who refuse to ad-
here to the decision of the panel of doc-
tors, will provide accountability to the
millions of Americans in employer-
based care.
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Do not jeopardize the employer-based
health care system. Let the small busi-
nesses and employers continue to pro-
vide health care benefits to the Amer-
ican workforce. | urge my colleagues to
vote for the Boehner substitute and the
150 million people who have insurance
coverage right now.

Mr. DINGELL. Mr. Chairman, | yield
1 minute to the distinguished gentle-
woman from Michigan (Ms. STABENOW).

(Ms. STABENOW asked and was
given permission to revise and extend
her remarks.)

Ms. STABENOW. Mr. Chairman, | am
very pleased to be a cosponsor of the
Norwood-Dingell-Ganske legislation. |
want to particularly thank the gen-
tleman from Michigan (Mr. DINGELL)
for his leadership in this area.

| rise to strongly oppose the Boehner
substitute. | want to take just a mo-
ment to share the story of Jessica
Luker. Jessica died 3 weeks ago. She
had an emergency operation on May 11.
Her family found out on May 12 that
they had suddenly become part of an
HMO as of May 1. The HMO would not
cover the emergency surgery. They
would not allow her to continue with
her doctor of 14 years, her neurologist
who had been caring for her and her
disability. Jessica died while her fam-
ily was fighting the HMO that would
not allow her to get the kind of care
that she needed.

It is not right in this country when a
family that is struggling to care for
their dying daughter also has to fight
their insurance carrier. The Boehner
substitute would do nothing to help
Jessica’s family or her situation. | urge
a ‘“no” vote on the Boehner substitute
and a ‘“‘yes’’ vote on a real patients’ bill
of rights.

Mr. DINGELL. Mr. Chairman, 1 yield
1 minute to the distinguished gen-
tleman from New York (Mr. FORBES).

(Mr. FORBES asked and was given
permission to revise and extend his re-
marks.)

Mr. FORBES. | thank the gentleman
for yielding me the time.

Mr. Chairman, | rise today and ask
that we pass a comprehensive patients’
bill of rights and reject the Boehner
and other substitutes that would only
delay what this Nation needs. It needs
accountability with our HMOs; we need
consumer protections; and we need to
put the doctors and health care profes-
sionals back in charge.

I am reminded of a family up in the
north fork of Long Island, New York.
Mae woke up in the middle of the
night. Her husband was gagging and
choking in blood. He was lying in a
pool of blood. She did not call 911.
Why? Because when she called it a
month earlier, 911 arrived and when she
got home from the hospital with her
husband, the bills came in and they
were not paid because a clerk said at
the HMO that it was not deemed an
emergency.

So this time she calls the 24-hour
hotline for the HMO. They have the
privately contracted ambulance come
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from somewhere up the island half an
hour after her husband stopped breath-
ing. The privately contracted ambu-
lance arrives and, of course, unfortu-
nately her husband was dead. These
kinds of incidents require that we
move as a Congress to get a com-
prehensive patients’ bill of rights. I
urge passage of Dingell-Norwood and
rejection of all the substitutes.

Mr. BOEHNER. Mr. Chairman, | yield
myself 15 seconds. The last 2 examples
that were presented on the floor by the
other side would be protected under the
Boehner substitute today. The ac-
countability procedures in our bill
guarantee access to care. The only real
difference between these two bills is
that we do not allow lawsuits filed to
drive employers into bankruptcy.

Mr. Chairman, | yield 2 minutes to
the gentleman from Michigan (Mr.
KNOLLENBERG).

Mr. KNOLLENBERG. Mr. Chairman,
I thank the gentleman for yielding me
this time. | rise in strong support of
the substitute offered by the gen-
tleman from Ohio.

Mr. Chairman, | urge my colleagues
to remember the important principle
behind the creation of the Employee
Retirement Income Security Act of
1974, better known as ERISA. In re-
sponse to a number of flagrant abuses
to benefit plans, it was decided that
protecting the interests of employers
as well as the beneficiaries was of the
utmost importance. Because of this
sentiment, ERISA abides by the pre-
dominant view that employees should
be afforded the opportunity to quality
care.

These provisions apply to nearly 150
million employees, 80 percent of our
Nation’s workers, who otherwise may
not have obtained the necessary access
to the vital coverage that they require.
Because plans would be subject to the
same benefit laws across the States,
costs are kept down because govern-
ment regulations which traditionally
drive costs up are eliminated.

Look at the numbers. We have heard
them before. Some 44 million Ameri-
cans do not have health insurance.
That means one out of six do not have
health coverage. The other proposals
that we are considering today, that we
have been listening to, would signifi-
cantly raise premiums, some by over 4
percent. The nonpartisan CBO, Con-
gressional Budget Office, concludes
every percentage point in premiums
that are increased translates into
400,000 people losing their coverage.

Common sense tells us that what we
should be doing is to consider ways to
provide coverage for all Americans, not
forcing people out of their health cov-
erage. Make no mistake about 