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we believe you should have more than
the $500-per-child tax credit because we
know how much it costs to raise a fam-
ily. So we would double that to $1,000
per child.

A $1,000-per-child tax credit isn’t
nearly enough to offset the costs of
raising children. We know that. But we
do not have children to get tax credits;
we have children because we love them
and we want them to be strong, to con-
tinue the great heritage that we have
in this country. But we should give tax
relief that is focused on helping fami-
lies raise their children in as conducive
an environment as we can possibly give
them.

That is our tax relief plan. It is our
stewardship of tax dollars to give more
money back to the people who earn it,
and to pay down the debt at the most
rapid rate that we possibly can. Over 10
years we will have paid down the debt
to the absolute minimum. And to help
people with prescription drug benefits,
to rebuild our national defenses, and to
make bigger investments in public edu-
cation, we are saving $1 trillion back
from the surplus. And last, and most
important, we are keeping Social Secu-
rity totally intact. That is good stew-
ardship of our tax dollars.

I am proud to support a tax relief
plan that saves Social Security, and
keeps it secure, that adds spending
where we need it, and makes absolutely
sure that we give back to the people
who earn it more of the tax dollars
they deserve to keep in their pocket-
books, rather than sending it to Wash-
ington for decisions to be made that
they will probably never realize.

Mr. President, I yield the floor.

———

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

BANKRUPTCY REFORM ACT OF
2001—Resumed

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of S. 420, which
the clerk will report.

The bill clerk read as follows:

A Dbill (S. 420) to amend title 11, United
States Code, and for other purposes.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. Mr. President, I am
pleased to be here today to support S.
420, the Bankruptcy Reform Act of 2001.
I know this bill has cleared the Senate
on at least three different occasions, as
I recall, and with large majorities. I
know a number of people have amend-
ments they would like to offer.

As a courtesy to the Members who
had concerns about the legislation, Ma-
jority Leader LOTT allowed the bill to
g0 to the Judiciary Committee. We had
amendments and debate there for a
good bit of time. It is now on the floor.
It is appropriate for amendments that
are to be offered to be offered now.
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I urge my fellow Senators who have
amendments they would like to offer to
this legislation to bring them to the
floor. This is the time that has been set
aside and announced for that purpose.
It certainly would not be courteous to
the work of this body if people have
amendments and don’t take advantage
of the chance to bring them forward.

I see the chairman of the Judiciary
Committee, Senator HATCH, has ar-
rived. Perhaps he will have some open-
ing remarks at this time. If he does, I
would be pleased to yield to Senator
HATCH. Senator GRASSLEY had asked
that I start this off. I believe we have
a good piece of legislation that has
been examined. Every jot and tittle of
it has been looked at. Compromises and
improvements have been undertaken
time and again. I believe the act will
withstand scrutiny. It will eliminate a
number of the abuses that have been
occurring under the new modern-style
bankruptcy.

The time has come, and I am con-
fident that as this debate goes forward,
this bill will pass and become law.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, I am
happy to be here and finally get this
bankruptcy bill underway. We have
done it year after year after year. It
certainly is time to pass this bill. I
hope there won’t be any frivolous
amendments or amendments trying to
kill the bill or amendments trying to
make points rather than solve the
problems we have regarding bank-
ruptcy.

As I have indicated before, the bank-
ruptcy reform legislation we are con-
sidering today, is the same legislative
language that was contained in the
conference report passed by the Senate
in December by a vote of 70-28. In addi-
tion, the language was marked up in
the Judiciary Committee, and has
added several provisions sought by
Democratic members of the com-
mittee.

I am asking that Members recognize
and respect the compromises and
agreements that have already been
made with respect to this bill. While I
do not believe that further amend-
ments are necessary, I recognize that it
is the right of any Member to offer
amendments. It is my sincere hope
that Members will exercise reasonable-
ness in the offering of any amend-
ments.

This being said, If Members do have
amendments, I ask them to come down
and offer them now, so that we can
avoid any further undue delays and
move forward.

While we are waiting for them, let
me talk about the bankruptcy reform
proconsumer provisions. This bill re-
quires extensive new disclosures by
creditors in the area of reaffirmations
and more judicial oversight of re-
affirmations to protect people from
being pressured into agreements
against their interests.
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It includes a debtor’s bill of rights
with new consumer protections to pre-
vent the bankruptcy mills from prey-
ing upon those who are uninformed of
their legal rights and needlessly push-
ing them into bankruptcy.

It includes new consumer protections
under the Truth in Lending Act, such
as new required disclosures regarding
minimum monthly payments and in-
troductory rates for credit cards. It
protects consumers from unscrupulous
creditors with new penalties on credi-
tors who refuse to negotiate reasonable
payment schedules outside of bank-
ruptcy.

It provides penalties on creditors who
fail to properly credit plan payments in
bankruptcy. It includes credit coun-
seling programs to help people avoid—
we go that far—the cycle of indebted-
ness. It provides for protection of edu-
cational savings accounts, and it gives
equal protection for retirement savings
in bankruptcy.

S. 420 contains improvements over
current law for women and children.
We have heard people complain that
the bankruptcy laws do not take care
of women and children. We have tried
to do that in this bill, and we have ac-
complished it.

It gives child support first priority
status, something that has not existed
up until now. Domestic support obliga-
tions are moved from seventh in line to
first priority status in bankruptcy,
meaning they will be paid ahead of law-
yers and other special interests. It in-
cludes a Kkey provision that makes
staying current on child support a con-
dition of getting a discharge in bank-
ruptcy. It makes debt discharge in
bankruptcy conditional upon full pay-
ment of past due child support and ali-
mony.

It makes domestic support obliga-
tions automatically nondischargeable
without the costs of litigation. It pre-
vents bankruptcy from holding up
child custody, visitation, and domestic
violence cases. It helps eliminate ad-
ministrative roadblocks in the current
system so kids can get the support
they need. These are all valuable addi-
tions and changes in the bankruptcy
laws that this particular bill makes. It
is in the best interests of women and
children to pass this bill.

That is not all. Let me cite a few
more improvements over current law
for women and children. The bill makes
the payment of child support arrears a
condition of plan confirmation. It pro-
vides better notice and more informa-
tion for easier child support collection.
It provides help in tracking down dead-
beats. It allows for claims against a
deadbeat parent’s property. It allows
for payment of child support with in-
terest by those with means. It facili-
tates wage withholding to collect child
support from deadbeat parents.

All of that is critical. All of that
amounts to needed changes in the
bankruptcy laws that we have worked
very hard to bring about.
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As I have said before, the com-
promise bill we passed 70-28 was an ef-
fective compromise among Democrats
and Republicans, among conservatives
and liberals and independents. It was a
bill that basically brought almost ev-
erybody into the picture. Even after
having done that, having introduced
that bill this year in the committee,
we made some additional compromises
to satisfy our colleagues on the other
side. Those compromises were difficult
to make, but we have made them. We
have made every effort to try and bring
as many people on to this bill as we
possibly can and to try and resolve the
various conflicts and difficulties that
have existed in the past.

It is a very good bill. It is time we
pass it. I hope people will come and
bring their amendments to the floor so
we can begin the amendment process
and get this bill passed.

With that, I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. LEAHY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 13
(Purpose: To provide priority in bankruptcy
to small business creditors)

Mr. LEAHY. Mr. President, the Sen-
ate last night voted for a resolution of
disapproval of the new ergonomics reg-
ulations. Supporters of the resolution
said the ergonomics rules would hurt
small businesses and would cost mil-
lions in revenues each year. In fact,
some claimed it would actually force
them out of business.

I disagreed with that analysis of the
ergonomics rule, but I do agree with
the underlying principle that the Sen-
ate should be passing legislation to fos-
ter small businesses across the coun-
try. I am going to offer an amendment
to protect small business creditors
from losing out in the bankruptcy re-
form process. I assume all those who
are speaking strongly in favor of small
businesses would be supportive of this.

The bankruptcy bill today puts the
multibillion-dollar credit card compa-
nies ahead of the hard-working small
business people from Utah, Alabama,
Nevada, Kentucky, or Vermont in col-
lecting outstanding debt from those
who file for bankruptcy. My amend-
ment corrects that injustice by giving
small business creditors a priority over
larger businesses when it comes to dis-
tribution of the bankruptcy estate. The
amendment provides a small business
creditor has priority over the larger
for-profit business creditor.

My amendment does not affect the
bill’s provision giving top priority in
bankruptcy distribution to child sup-
port and alimony payments, but we
should be helping small businesses
navigate through the often complex
and confusing bankruptcy process.
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Small businesses cannot afford the
high-priced bankruptcy lawyers cor-
porate giants can afford. Small busi-
ness creditors need some kind of pri-
ority just to keep even with the big
companies. Small businesses are the
backbone of this Nation’s economy.

Take a look at this chart. The total
number of businesses nationwide is
5,641,918. Of those 5.5 million busi-
nesses, almost 5 million are small busi-
nesses, or 90 percent of all businesses in
this country are small businesses.

Small business, for the purpose of
this report, incidentally, is defined as a
company with 25 or fewer full-time em-
ployees. That is the same definition of
small business used in my amendment,
which is very similar to the Leahy
Press and Printing business in Montpe-
lier, VT.

In full disclosure, my family sold
that business when my parents retired.
It is gone. This was a small printing
business. We actually lived in the front
of the store. Our house was in the
front. The printing business was in the
back, but it was typical of small busi-
nesses that are the backbone of my
own State of Vermont.

In Vermont, we have 19,000 busi-
nesses. Almost 17,000 of them are small
businesses, again following the na-
tional model.

In virtually every State, 90 percent of
the businesses are small. The bill, as it
is written, will help the huge multibil-
lion-dollar credit card companies, and
they have far more of a priority than
these small mom-and-pop stores.

We can do right. It is not fair for us
to ask these small businesses, again, to
hand over everything they have to the
lawyers and accountants of these huge
megabusinesses when it comes to col-
lecting outstanding debt. Large credit
card corporations have thousands of
employees. They rake in billions of dol-
lars of profit every year. Small busi-
nesses struggle every day just to pay
their bills and their employees’ sala-
ries.

Let us put these small businesses on
an equal footing with big businesses by
adopting the Leahy small business
amendment.

In that regard, I appreciate what our
distinguished majority leader, Senator
LoOTT, said on the floor last Wednesday.
He spoke about the hardships his par-
ents suffered when they tried to run a
small business. His parents ran a fur-
niture business, and most of the busi-
ness was done on credit. One of the rea-
sons they were forced to leave that
business was that some people just
would not pay their bills, according to
the majority leader.

I mentioned earlier Leahy Press in
Montpelier. My parents did an awful
lot of business on credit. I know they
faced some of the same problems the
majority leader’s parents did. I have al-
ways remembered that. It is not easy
for a small business owner to make an
honest living, whether during our par-
ents’ time or today, and it is not fair
now to allow large corporate giants to
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grab their share first in this bank-
ruptcy bill ahead of hard-working
small businesspeople.

Many of the most controversial pro-
posals in this bankruptcy bill are to
benefit the credit card industry and
then to use taxpayer money to help
them support their debt collection of
billions of dollars, but they also want
tax dollars to help them in the collec-
tion of their debts.

Business Week recently reported that
Dean Witter estimated this bill would
boost the earnings of credit card com-
panies by 5 percent a year. In other
words, we as taxpayers would increase
the credit card companies’ business by
5 percent. One credit card company
alone, MBNA, will make a net profit of
$75 million a year more if we, on behalf
of the taxpayers in this country, pass
this bill as it is written.

Across the industry, credit card com-
pany after credit card company will
reap millions of dollars in profits be-
cause of the changes this bill makes to
the bankruptcy code.

I understand credit card companies
are worried about collecting debts be-
cause their credit extended is typically
unsecured, especially when they send
credit cards, in some instances, to
somebody’s dog—I know of that hap-
pening—or send a credit card to some-
one’s 4-year-old child with an unse-
cured credit line.

If one were cynical, one might say
that some of this problem is of their
own doing, but we should understand
most small businesses face this peril. It
is not fair to carve out a special exemp-
tion for the multibillion-dollar credit
card companies but leave the small
businesses of Provo, UT, or Middlesex,
VT, to fend for themselves. That is why
I am offering this amendment to put
small business owners at least on an
equal footing with large credit card

companies.

Mr. President, I send the amendment
to the desk.

The PRESIDING OFFICER. The

clerk will report.
The legislative clerk read as follows:
The Senator from Vermont [Mr. LEAHY]
proposes an amendment numbered 13.

Mr. LEAHY. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the end of title IV, add the following:
SEC. 446. PRIORITY FOR SMALL BUSINESS CREDI-

TORS.

(a) CHAPTER 7.—Section 726(b) of title II,
United States Code, is amended—

(1) by inserting ‘‘(1)”’ after ‘“(b)’’;

(2) by striking ‘‘paragraph, except that in
a’”’ and inserting the following: ‘‘paragraph,
except that—

“(A)in a’’; and

(3) by striking the period at the end and in-
serting the following: ¢‘; and

‘(B) with respect to each such paragraph,
a claim of a small business has priority over
a claim of a creditor that is a for-profit busi-
ness but is not a small business.

‘(2) In this subsection—
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““(A) the term ‘small business’ means an
unincorporated business, partnership, cor-
poration, association, or organization that—

‘(i) has fewer than 25 full-time employees,
as determined on the date on which the mo-
tion is filed; and

‘‘(ii) is engaged in commercial or business
activity; and

‘(B) the number of employees of a wholly
owned subsidiary of a corporation includes
the employees of—

‘(i) a parent corporation; and

‘‘(ii) any other subsidiary corporation of
the parent corporation.”.

(b) CHAPTER 12.—Section 1222 of title 11,
United States Code, is amended—

(1) in subsection (a), as amended by section
213 of this Act, by adding at the end the fol-
lowing:

‘() provide that no distribution shall be
made on a nonpriority unsecured claim of a
for-profit business that is not a small busi-
ness until the claims of creditors that are
small businesses have been paid in full.”’; and

(2) by adding at the end the following:

‘“(e) For purposes of subsection (a)(5)—

‘(1) the term ‘small business’ means an un-
incorporated business, partnership, corpora-
tion, association, or organization that—

““(A) has fewer than 25 full-time employees,
as determined on the date on which the mo-
tion is filed; and

‘“(B) is engaged in commercial or business
activity; and

‘(2) the number of employees of a wholly
owned subsidiary of a corporation includes
the employees of—

“(A) a parent corporation; and

‘“(B) any other subsidiary corporation of
the parent corporation.”.

(c) CHAPTER 13.—Section 1322(a) is amend-
ed—

(1) in subsection (a), as amended by section
213 of this Act, by adding at the end the fol-
lowing:

‘() provide that no distribution shall be
made on a nonpriority unsecured claim of a
for-profit business that is not a small busi-
ness until the claims of creditors that are
small businesses have been paid in full.”’; and

(2) by adding at the end the following:

“(f) For purposes of subsection (a)(5)—

‘(1) the term ‘small business’ means an un-
incorporated business, partnership, corpora-
tion, association, or organization that—

‘“(A) has fewer than 25 full-time employees,
as determined on the date on which the mo-
tion is filed; and

‘(B) is engaged in commercial or business
activity; and

‘“(2) the number of employees of a wholly
owned subsidiary of a corporation includes
the employees of—

‘‘(A) a parent corporation; and

‘“(B) any other subsidiary corporation of
the parent corporation.”.

On page 67, line 4, strike ‘‘inserting
and’”’ and insert ‘‘inserting a semicolon’.

On page 67, line 13, strike the period and
insert “; and”’.

On page 69, line 13, strike ‘‘inserting
and’”’ and insert ‘‘inserting a semicolon’.

On page 69, line 22, strike the period and
insert “; and”’.

Amend the table of contents accordingly.

Mr. LEAHY. Mr. President, we owe
the millions of small business owners
across America, who are the backbone
of our economy, adequate protection
from unforeseen bankruptcy losses. I
urge my colleagues to support the
Leahy small business amendment to
provide small business creditors with a
simple priority in bankruptcy pro-
ceedings. They deserve it.

Remember what this does: It gives
small business creditors priority over

‘.
B

‘.
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larger for-profit business creditors in
the order of distribution under chap-
ters 11, 12, and 13 of the bankruptcy
code. It defines small business as any
business with 25 or fewer full-time em-
ployees. That same definition of small
business is already used in the bill for
small business creditors. It does not af-
fect the bill’s provisions giving top pri-
ority in bankruptcy distributions to
child support and alimony payments.

Mr. President, I ask for the yeas and
nays on my amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

Mr. LEAHY. Mr. President, we have
an amendment on which we are pre-
pared to vote. I mention this only be-
cause I have heard constantly on the
other side how anxious they are to
move this bill forward. I brought this
amendment up, proposed it, and am
ready to go to vote all within 7 or 8
minutes. I don’t want anyone to think
we are trying to hold anything up.
Frankly, I think this whole bill would
have been finished this afternoon if we
had not been interrupted for the
ergonomics.

Mr. HATCH. Mr. President, we are
looking at the amendment. It is the
first time I have seen it. We will look
at it and see if this is an amendment
we can support. We would like to con-
tinue to call up amendments and stack
them.

There is Habitat for Humanity and a
funeral today, but we will stack the
votes and this will be the first vote.

Mr. LEAHY. Mr. President, I was not
aware of the funeral.

Perhaps this is a plea the Senator
from Utah would join; that if other
Senators from both sides have amend-
ments that are available, we urge them
to get down here. The Senator from
Utah and I will work to the extent that
people are here, probably go back and
forth with amendments and start vot-
ing soon.

On our side of the aisle, I urge all
Democrats who have amendments to
get to the floor, show them to the Re-
publican side and this side, and start
moving on amendments.

Mr. HATCH. 1 agree with the Sen-
ator. We will stack the amendments
until we can have a reasonable chance
of getting Members here to vote. We
would like to move ahead on amend-
ments and vote on them later today.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
BURNS). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. REID. Mr. President, I ask unan-
imous consent the order for the
quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, we now
have an amendment that is pending on
which the yeas and nays have been or-
dered. I know there is some urgency in
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moving this bill along. The Senator
from Utah and the Senator from
Vermont have worked on this bill for
years.

I know there are a couple of Senators
who have gone to a funeral; the Gov-
ernor of their State died. I think we
have to start moving legislation. If
going to a funeral is not an excuse for
missing a vote, there isn’t much we can
do to make an excuse for missing it. I
don’t think we have to have everybody
here to have a vote. If we are going to
move this legislation along, my experi-
ence dictates the way to get it moving
is you have to have something voted
on. It seems to stimulate interest in
legislation.

I hope the leadership will allow us to
move forward and vote on this amend-
ment. We can place in the RECORD that
the Senators are not here, that they
are attending a funeral. If that were
ever used against them in an adver-
sarial way in a campaign, that it was
wrong to miss votes to go to a funeral,
I would be happy to say that was
wrong—and it would not be done any-
way.

I hope we can move this legislation
along by voting on this amendment.
We have Senators who, I understand,
are coming over to offer other amend-
ments, but I repeat, my experience in-
dicates the way to move legislation is
to start voting on amendments. Prob-
ably by the time this is over we will
have 15 or 20 amendments offered and
we will have to vote on them. The
longer we wait, the more time we will
take.

As I indicated when we opened busi-
ness in the Senate this morning, we
have a very important meeting where
Senators and House Members are trav-
eling together to Colombia where we
appropriated lots of money. These are
members of the Intelligence Com-
mittee. They have reasons for going
that are within the confines of the In-
telligence Committee—I don’t know
why they are going. But there are
other things that will hold up this leg-
islation.

I say to my friend from Utah, I hope
we can get permission to go ahead and
start voting on this legislation. The
fact that there are two Senators who
have a valid excuse—they are attend-
ing a funeral for one of their colleagues
who died, the Governor of the State—
this amendment, while an important
piece of legislation, is not going to be
determined by these two Senators who
are not here today. I hope we do not
have a requirement in the Senate that
every Senator has to be here to be able
to vote on amendments.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. If the Senator will yield,
I do not disagree with my good friend
and colleague from Nevada. I think we
need to find out who is here. We know
a lot of Senators are working in the
Habitat for Humanity Senate home
they are building, and I surely have to
get some time for that. We also will try
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to be fair to our colleagues who had to
be necessarily absent to go to a fu-
neral.

On the other hand, we do have one
amendment up. We are prepared to
vote on that. I think we probably will
before the afternoon is up. We should
stack the other amendments. I am re-
questing that those who have amend-
ments get here and let’s argue the
amendments and then stack them and
we will vote at the earliest conven-
ience, and hopefully we will be able to
move this bill forward.

Mr. President, let’s get over here and
offer our amendments, debate them,
and do the orderly legislative process.
Then we will vote at our earliest pos-
sible convenience. We are working on
just when those votes will start be-
cause of the inconveniences to a wide
variety of Senators right now. We will
try to start those votes as soon as we
can, but we can stack them and debate
them right now and not waste this
time.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HATCH. Mr. President, I ask
unanimous consent the order for the
quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, I do re-
quest Senators get over here. As far as
I know, there may be one or two
amendments on this side. Most of the
amendments are on the Democrat side.
We can move this quickly if they will
get here and offer their amendments.

I am requesting Republicans, if there
are any Republican amendments—I am
only aware of one on the Republican
side. I am aware of probably 27 on the
Democratic side. So I am requesting
Republicans and Democrats, if they
have amendments, to get over here and
let’s get it done. But I only know of
one on this side.

Mr. REID. Will the Senator yield?

Mr. HATCH. I am happy to yield.

Mr. REID. The Senator is right; there
are a number of amendments to be of-
fered on this side. Senator WELLSTONE
has five amendments, maybe more. He
is trying to get here. He is in an Edu-
cation markup. He told us this last
night.

Mr. HATCH. I understand he is at a
markup—here he is.

Mr. REID. I say the same thing the
Senator from Utah says. We need to
move this along. I see my friend from
Minnesota has arrived. I will suggest
the absence of a quorum——

Mr. HATCH. If the Senator will with-
hold, I appreciate the Senator’s com-
ments. I note the presence of the dis-
tinguished Senator from Minnesota. As
he prepares to offer his amendments, I
suggest the absence of a quorum to
give him a little bit of time to do so.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

CONGRESSIONAL RECORD — SENATE

Mr. WELLSTONE. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Minnesota is rec-
ognized.

Mr. WELLSTONE. Mr. President, I
apologize to the chairman of the Judi-
ciary Committee, my friend from Utah,
Senator HATCH, for delaying my ar-
rival. We have a markup in the Com-
mittee on Health, Education, Labor,
and Pensions on the pension education
bill. T have a number of amendments.
That is the reason I did not come ear-
lier. I am going to lay down an amend-
ment in a moment.

Mr. HATCH. Mr. President, if the
Senator will yield, we should lay the
Leahy amendment aside so the Senator
may call up his amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WELLSTONE. Mr. President, I
also know Senator DoODD wants to
speak on this amendment, and other
colleagues may want to speak as well.

This amendment says if you file for
bankruptcy because of medical bills,
none of the provisions of this bill will
affect you. This is a very simple and
straightforward amendment.

AMENDMENT NO. 14

Mr. WELLSTONE. Mr. President, I
send an amendment to the desk.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from  Minnesota [Mr.
WELLSTONE] proposes an amendment num-
bered 14.

Mr. WELLSTONE. Mr. President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 14) is as follows:
(Purpose: To create an exemption for certain
debtors)

On page 441, after line 2, add the following:

(c) EXEMPTIONS.—

(1) IN GENERAL.—This Act and the amend-
ments made by this Act do not apply to any
debtor that can demonstrate to the satisfac-
tion of the court that the reason for the fil-
ing was a result of debts incurred through
medical expenses, as defined in section 213(d)
of the Internal Revenue Code of 1986, unless
the debtor elects to make a provision of this
Act or an amendment made by this Act ap-
plicable to that debtor.

(2) APPLICABILITY.—Title 11, United States
Code, as in effect on the day before the effec-
tive date of this Act and the amendments
made by this Act, shall apply to persons re-
ferred to in paragraph (1) on and after the
date of enactment of this Act, unless the
debtor elects otherwise in accordance with
paragraph (1).

Mr. WELLSTONE. Mr. President, I
have been working with my colleague,
Senator DoDD. I will not include him as
an original cosponsor because I want to
hear from him. But I believe he will be
down here debating this amendment.

One of the reasons I started out with
this amendment—I will need to give
this amendment some context—is that

The
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the proponents of this bill made the ar-
gument that we need to have ‘‘bank-
ruptcy reform’ because you have all of
these people gaming the system. I will
cite a number of different independent
studies, including the American Bank-
ruptcy Institute, that say it is maybe 3
percent of the people.

This amendment says, wait a minute;
we know that about 50 percent of the
people who file for bankruptcy do so
because of medical bills that put them
under. They are not gaming the sys-
tem, so some of the really onerous pro-
visions of this legislation should not
apply to these families.

It will take me some time to give
this amendment some context. I think,
if this amendment should pass, it
would make this piece of legislation a
much better piece of legislation and far
less harsh and far less imbalanced.

Let my right away give this some
context. I have, perhaps among Sen-
ators, been strong and vociferous in my
opposition. I want to have an oppor-
tunity to lay out the reasons why. I
will talk about this bill, and then we
will go to the amendment.

First of all, I think this piece of leg-
islation is—I know it sounds strong. I
hate to say it because I like my col-
league from Utah so much. It has noth-
ing to do with a dislike or a like. It has
to do with policy issue. I think it will
have a very harsh effect on a whole lot
of people and a whole lot of families
who are not able to file chapter 7, for
whom the bankruptcy law has been a
major safety net—not just low-income
families but middle-income families as
well.

I find it bitterly ironic that this leg-
islation is coming on the heels of the
vote for a resolution that overturned 10
years of work for an ergonomics rule to
provide protection for working men
and women, mainly women in the
workplace, for what has become the
most widespread disabling injury—re-
petitive stress injury.

Yesterday we did that. The Senate
did it with no amendment, with limited
debate; it overturned that rule.

Today we say if you are working—be-
lieve me, trust me. I will say it on the
floor of the Senate, and if my col-
leagues prove me wrong I will be de-
lighted to be proven wrong—there will
not be a substantial rule or any sub-
stantial piece of legislation providing
people with protection at the work-
place for repetitive stress injury for a
long time.

Basically what we are doing is saying
OK, there won’t be the protection. Now
you are injured. Now you are disabled.
Now you are not able to work. Now you
have earned little income. Now you
come to file chapter 7 because you find
yourself in very difficult cir-
cumstances, and you are not going to
be able to do so.

But your home could be foreclosed.
Your car could be repossessed. And a
lot of people are going to get ground
into pieces, in my opinion.

It says a lot about the priorities of
the majority party—that the first
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major piece of legislation we bring to
the floor is an unjust, imbalanced
bankruptcy bill which is great for the
big banks and it is great for the credit
card companies. I am sure Senator
FEINGOLD will have more to say about
this.

There was a piece in Business Week,
which is not exactly a bastion of lib-
eralism about, I guess, one of the larg-
est credit card issuers, MBNA Corpora-
tion. By the way, I cannot make the
assumption that because Senator
HATCH or anyone else disagrees with
me they are doing it because of cam-
paign contributions. I refuse to make
the one-to-one correlation. You can’t
do it. But you can say at the institu-
tional level some people have certainly
a lot more clout than other people, and
it just so happens that the people who
find themselves in terrible economic
circumstances through no fault of their
own—major medical bills, they have
lost their jobs, or there has been a di-
vorce—it is my view as a former polit-
ical scientist and now a Senator for the
State of Minnesota that those people
do not have the same kind of clout that
MBNA Corporation has, which, by the
way, contributed $237,000 to President
Bush, according to the Center for Re-
sponsible Politics; and on the soft
money side, MBNA chipped in nearly
$600,000, about two-thirds going to the
GOP, and the other part going to the
Democratic Party. There are a whole
lot of heavy hitters and well-connected
folks who are for this.

We have an unjust and imbalanced
bankruptcy bill that is great for big
banks, and great for credit card compa-
nies, with hardly a word about any ac-
countability calling for these compa-
nies to stop their predatory lending
practices.

I am going to have an amendment on
payday loans. I hope we can adopt it.
There is not a word about the ways in
which they pump the credit on our kids
in such an irresponsible way, but it is
very harsh. When it comes to many
working families—low- and moderate-
income families—it says a lot about
our priorities. It says that a special in-
terest boondoggle, a bailout for big
banks and credit card companies, is
ahead of education, is ahead of raising
the minimum wage, is ahead of pro-
viding affordable drug coverage, pre-
scription drug coverage for seniors, and
is ahead of expanding health care cov-
erage for people.

Remember, 50 percent of the people
who file for bankruptcy do it because
of major medical bills. But this bank-
ruptcy bill —perfect for big banks and
credit card companies—comes ahead of
all those priorities.

I believe what the majority party is
trying to do is to sort of say: Look,
here are the differences between Presi-
dent Clinton, who vetoed this bill, and
President Bush, who said he will sign
it.

I hope the bill does not get to Presi-
dent Bush’s desk in its present form. I
think the odds of my succeeding with
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some of my amendments, and other
Democrats and other Republicans per-
haps succeeding with their amend-
ments, are not good. But we will try.

I say to my colleagues I welcome the
contrast. I say what a difference an
election makes. The civil rights com-
munity, the labor community, chil-
dren, women, consumers, all have said
this bill is too harsh and this bill is too
one-sided. President Clinton stood up
for them. He stood up for ordinary peo-
ple. I give him all the credit in the
world, as a Senator who has not always
agreed with former President Clinton.
Indeed, the differences do make a dif-
ference.

I have no doubt that President Bush
will sign this bill. In many ways, the fi-
nancial services industry, the credit
card companies, are part of his con-
stituency.

My question is, What about unem-
ployed taconite workers in northeast
Minnesota? My question is, What about
struggling family farmers in greater
Minnesota? My question is, What about
a lot of low- and moderate- and middle-
income people in Minnesota who,
through no fault of their own—espe-
cially as the economy begins to take a
turn downward—may find themselves
in these difficult circumstances?

I am interested in representing them.
That is why I am out here today. That
is why I am fighting this legislation.
That is why I have been fighting this
legislation for 2% years or more.

Let me talk a little bit about the his-
tory of this legislation. First of all,
this bill was negotiated by only a small
group of Members, out of the public
eye. Second of all, up until this year, it
had never been here in an amendable
fashion. Third of all, until a hearing
was held by the Judiciary Committee
on February 8, there had been no hear-
ings on this legislation. In fact, the
Senate had not conducted its own hear-
ing on bankruptcy since 1998. Finally,
we had a hearing.

So I see a compelling reason for some
lengthy and important statements and
debate on this bill. The bill deserves
scrutiny. It should be held up to the
light of day so that citizens can see
what an ill-made, misshapen attempt
at reform this legislation is.

Colleagues in this body need to un-
derstand what bad legislation really is,
how terrible an impact a piece of legis-
lation such as this can have on Amer-
ica’s most powerless families, and what
a complete giveaway this piece of legis-
lation is to banks, to credit card com-
panies, and to other lenders.

Bankruptcy ‘‘reform’ is not being
taken up out of any kind of urgency.
Indeed, while the supporters of this bill
have cited the high number of bank-
ruptey filings in recent years as a rea-
son to move forward with this so-called
reform, there has been a dramatic drop
in the last 2 years in the number of
bankruptcies. Over the past 2 years,
any pretense that this legislation is ur-
gently needed has evaporated. The
number of bankruptcies has fallen
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steadily over the past year. Charge-offs
on credit card debt are significantly
down, and delinquencies have fallen to
the lowest level since 1995.

Proponents and opponents agree that
nearly all debtors resort to bankruptcy
not to game the system but, rather, as
a desperate measure of economic sur-
vival, and that only a tiny minority of
chapter 7 filers—as few as 3 percent—
could afford any debt repayment. But
through this legislation, we are going
to make it well nigh impossible for
families in our country to rebuild their
economic lives.

But the true outrage is that now the
bankruptcies are projected to increase
because of a slowing economy and high
consumer debts that are overwhelming
families. Proponents of this bill are
using this as an excuse to curb access
to bankruptcy relief. Because there
will be more economic misery, because
there will be more financial stress, be-
cause more American families will suc-
cumb to their debts, the proponents of
this measure argue we should make it
harder for them to get a fresh start.
Let me make that clear. That is what
this is about.

Now the economy is going to turn
down. We know there is high consumer
debt. We know there is going to be
more people struggling. We know there
is going to be more financial distress.
We know there is going to be more eco-
nomic misery. And the proponents of
this bill are now arguing that we need
this measure to make it harder for
these families in Minnesota and this
country to get a fresh start. I reject
that proposition. We are trying to ad-
dress yesterday’s headlines.

But I have already stated that this
really shouldn’t be any wonder. The
credit card industry wants this bill.
They want to be able to protect the
risky investments they have made, and
so the Senate does their bidding. They
want to be able to pump credit out
there. They want to be able to engage
in irresponsible lending practices. They
are not held accountable at all. They
want to make sure that people, in one
way or another, are squeezed and
squeezed and squeezed, so they can get
as much money back as possible. This
is a carte blanche blank check for the
credit card industry.

I have been proud to fight this bill. I
am proud of the fact that it has taken
many years for this bill to get through,
and still it is not through yet. I hope
we will be able to stop it or make it
significantly better.

Let me outline some of my reasons
for opposing this bill, and then I will
move to our first amendment.

First of all, this legislation rests on
faulty premises. The bill addresses a
crisis that does not exist. Increased fil-
ings are being used as an excuse to
harshly restrict bankruptcy protec-
tion, but filings have actually fallen in
the last 2 years.

In addition, the bill is based upon the
myth that people feel no stigma; that
they find it easy to declare bank-
ruptcy, and there is widespread fraud



S1930

and abuse. By the way, if you think
there is widespread abuse, then you
should be all for the amendment I am
going to offer which says when people
are going under because of medical
bills, they should be exempt from the
provisions of this legislation.

Two, abusive filers are a tiny minor-
ity. Bill proponents cite the need to
curb ‘‘abusive filings’’ as a reason to
harshly restrict bankruptcy protec-
tion. But the American Bankruptcy In-
stitute found that only 3 percent—if
my colleagues have other data, they
can present it—only 3 percent of chap-
ter 7 filers could have paid back more
of their debts. Even bill supporters ac-
knowledge that, at most, 10 to 13 per-
cent of filers are abusive. Surely you
would want to support this amendment
that says when people have to declare
bankruptcy because of major medical
bills, they should be exempt because
they could not be in any Senator’s cat-
egory of people who have been dis-
honest or have abused the system.

Three, the legislation falls heaviest
on the most vulnerable. This troubles
me. The harsh restrictions in this bill
will make bankruptcy less protective,
more complicated and expensive to file.
This will make it much more difficult
for low- and moderate-income people to
be able to effectively file. Unfortu-
nately, the means test and safe harbor
will not be a shield from a majority of
those provisions that have been writ-
ten in such a way that they will cap-
ture many debtors who truly have no
ability to pay off any significant debt.
As a result of this legislation, they are
going to be put under.

Four, the bankruptcy code is a crit-
ical safety net for America’s middle
class. Low- and moderate-income fami-
lies, especially single parent families,
are those who most need the fresh start
that is provided by bankruptcy protec-
tion. This bill will make it much more
difficult for people to get out from
under the burden of crushing debt.
That should matter to us. I know these
folks don’t have a lot of clout. I know
they don’t lobby every day. I know
they are among the most vulnerable
citizens. I know they don’t have a lot
of income, but they should matter.

Five—and this should bother all of
my colleagues—the banking and credit
card industry gets a free ride. Why is
there not more balance in this bill?
The bill, as drafted, gives a free ride to
banks and credit card companies that
deserve much of the blame for the high
number of bankruptcy filings because
of their loose credit card standards.

Any of us who have children know
the kind of stuff that gets sent to them
in the mail. Lenders should not be re-
warded for reckless lending. That is
what we are doing in this bill. We are
just giving them a blank check.

Six, this legislation may cause in-
creased bankruptcies and defaults. Sev-
eral economists have suggested that re-
stricting access to bankruptcy protec-
tion will actually increase the number
of filings and defaults because banks
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will be more willing to lend money to
marginal candidates. Indeed, it is no
coincidence that the recent surge of
bankruptcy filings began immediately
after the last major ‘‘procreditor re-
forms’ were passed by Congress in 1984.

I say to the Senator from California:
I have sent an amendment to the desk
which says we ought to go after people
who are gaming the system, but if a
family is filing for bankruptcy, chapter
7, because of a major medical bill, they
should be exempt from the provisions
of this legislation. I am now putting
this in a broader context.

I welcome discussion by any other
Senators on the floor, and I do not in-
tend to monopolize. It will take me
some time to go through the amend-
ment.

Mrs. BOXER. Mr. President, will my
friend yield?

Mr. WELLSTONE. I am pleased to
yield.

Mrs. BOXER. Let me first assure my
friend that I was not intending to take
any time. I want to thank him for his
work on this issue. We know in this
country one of our biggest problems is
lack of health care and the fact that
the burden of disease sometimes falls
on the family to an amagzing extent. If
they are hit by hard times, it could
well be because of these medical bills.
People are driven into bankruptcy be-
cause of that. Then to have the double
horror of having that not be exempted
from the eventual resolution would be
a real disaster for people.

I thank the Senator not only for this
amendment but for the many amend-
ments that I will be supporting that he
will be introducing to make this a bill
that has at least a semblance of fair-
ness.

Right now, it hurts people. I am real-
ly waiting with anticipation for a mo-
ment when we do something that helps
people. So far I haven’t seen one thing
we have done to help people.

Yesterday, we repealed a measure
that would have protected people in
the workplace from repetitive motion
illness.

Does the Senator know when we are
finally going to get something done,
such as an education bill, that helps
people? I haven’t seen anything to date
that actually does.

Mr. WELLSTONE. Mr. President, I
had said earlier that I find it bitterly
ironic that on the heels of yesterday’s
action by the Senate, where in 10 hours
we overturned 10 years of work to pro-
vide some protection to the work-
force—men and women, mainly
women—for the most serious disabling
injury right now, repetitive stress in-
jury, we now turn to the first major
piece of legislation in this 107th Con-
gress, a bankruptcy bill which is so im-
balanced and so harsh in its effect, es-
pecially on middle income, low- and
moderate-income people, many of
whom, again, are women and children.
It speaks volumes about our disordered
priorities, which we will speak to.

I ask unanimous consent to go into a
quorum call for 30 seconds, and then I
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will regain the floor and go forward
with the amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will call the roll.

The senior assistant bill clerk pro-
ceeded to call the roll.

Mr. WELLSTONE. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WELLSTONE. Mr. President, I
have much more to say about the bill,
but I will get to the first amendment I
want to introduce today, which I think
goes to the heart of what is a funda-
mental problem with this legislation.
This legislation purports to go after
abuse in the bankruptcy system, but it
casts a wide net that captures all debt-
ors who file for bankruptcy, regardless
of their circumstances. This is a simple
amendment. This is what it says. If
you file for bankruptcy because of
medical bills, none of the provisions of
this bill will affect you.

I know Senator DoDD has been work-
ing on a very similar amendment, and
he and Senator CHAFEE have been
working on an amendment. I think as
the debate goes forward, we will prob-
ably join forces.

The reason I introduce this amend-
ment—and other Senators also are in-
terested in the same kind of amend-
ment—is, in the vast majority of cases,
the people who file for bankruptcy do
it because of desperate financial cir-
cumstances and do it because they are
overburdened by debt. Specifically, we
know that nearly half of all debtors re-
port that high medical costs force
them into bankruptcy. This is an espe-
cially serious problem for the elderly.
Just think about prescription drug
costs and the increased medical bills
one has as they become older.

A medical crisis is a double whammy
for a family. First, there are the high
costs associated with the treatment of
a serious health problem, costs that
may not be covered by insurance. Cer-
tainly, for some 40 million people in
the country who have no health insur-
ance whatsoever, it can put them
under. And please remember, anyone
who has spent one second in any coffee
shop back in their States knows that
the health care crisis is not just people
with no health insurance at all. It is
also people who are underinsured. They
have some coverage, but it is by no
means comprehensive.

The other thing that happens is, if it
is a serious accident or illness, then for
a time, if you are the primary earner in
the household, the income is not com-
ing in. And even if it isn’t the person
who draws the income, a parent, if I am
working and my child is very ill, you
know what—many of us know this
now—or if your parent is very ill, then
you may need to be caring for that el-
derly parent. This means a loss of in-
come. It means more debt and more of
an inability to pay back the debt.

I am kind of surprised, frankly, that
the proponents of this legislation did
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not at least have some sort of clear ex-
emption and, if you will, some compas-
sion for people who end up filing for
bankruptcy because of a major medical
illness that has put them under.

Are the people in our country—the
families in Minnesota —who were over-
whelmed with medical debt or sidelined
with an illness and therefore they can’t
work, are they deadbeats? This bill as-
sumes they are. For example, it would
force them into credit counseling be-
fore they could file for bankruptcy, as
if a serious illness or disability is
something that can be counseled away.
Colleagues, that is not what it is
about.

Both of my parents had Parkinson’s
disease. My father had severe Parkin-
son’s disease. I believe, ultimately, it
is the reason my dad passed away. We
helped take care of him, and I saw him
struggle. I can assure you that the cost
of the drugs to treat those diseases is
not something that can be counseled
away. It has nothing to do with these
citizens and these families being bad
managers of their budget. It is, “There
but for the grace of God go 1.”” People,
through no fault of their own, are
stricken with illnesses and disabling
injuries and, therefore, major medical
bills can put them under. When these
families need to file for bankruptcy,
they should be exempt from the harsh
and restrictive provisions of this bill.

A study published in May of 2000 by
professors Melissa Jacoby, Teresa Sul-
livan, and Elizabeth Warren deter-
mined that:

Hundreds of thousands of middle class fam-
ilies declare bankruptcy each year in the fi-
nancial aftermath of an encounter with the
American health care system.

The study goes on to note:

The data reported here serve as a reminder
that self-funding medical treatment and loss
of income during a bout of illness or recov-
ery from an accident make a substantial
number of middle class families vulnerable
to financial collapse. They also demonstrate
that the American social safety net is com-
posed of interwoven pieces, including govern-
ment subsidies for medical care, private in-
surance and personal bankruptcy. For mid-
dle class people, there is little government
help, so that when private insurance is inad-
equate, bankruptcy serves by default as a
means for dealing with the financial con-
sequences of a serious medical problem.

Let me translate that into ordinary
language. There are many people in our
country, families in our States, who
are either not old enough for Medi-
care—and even if they are, it doesn’t
cover prescription drug costs, cata-
strophic expenses—or they are not poor
enough for Medicaid and they are not
fortunate enough to be working for an
employer where they have any cov-
erage, or for an employer that gives
them comprehensive coverage that is
affordable. Therefore, when the private
insurance is inadequate and people are
faced with a major medical catas-
trophe, bankruptcy serves by default as
a safety net, a way in which these fam-
ilies can deal with these medical con-
sequences. This piece of legislation
takes that support away.
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Again, this is the point I have been
trying to make over and over again in
this debate: Bankruptcy is a critical
safety net for middle-class Americans.
Yet we have a bill which rolls the safe-
ty net back.

A study conducted by Ian Domowitz
and Robert Sartain found that the
presence of medical debt had ‘‘the
greatest single impact of any house-
hold condition in raising the condi-
tional probability of bankruptcy
. . . households with high medical debt
exhibit a filing probability greater
than 28 times that of the baseline.”

Come on. A lot of people who file for
chapter 7 bankruptcy do it because of
major medical bills. This amendment
says exempt them.

The figures I have cited so far speak
to all bankruptcies. But the statistics
become even more troubling if you
look specifically at seniors or single
women with children who file for bank-
ruptcy. Single women with children are
50 percent more likely to file because
of medical bills than single men. You
know what. There is a reason for that.
Unfortunately, in many families—
maybe 50 percent now—there is a di-
vorce, and quite often in the large per-
centage of the cases the single parent
who has the most responsibility for
taking care of the children is the
woman. That is one of the reasons why
so many of the women’s organizations
and children’s organizations are ada-
mantly opposed to this legislation.

There was another way we could have
gone after this problem because for
these folks the problem isn’t the bank-
ruptcy system; it is the health care
system. I will concede that to my good
friend from Alabama. It is a shame
that this has to be the way in which
people can get some support for major
medical bills.

The United States of America is the
only advanced economy in the world
that does not have some form of uni-
versal health care coverage.

The United States paid a third more
per capita for health care than any
other nation, and we spend a greater
percentage of our gross domestic prod-
uct—14 percent—and we get far less for
our money, according to the World
Health Organization report.

There are about 44 million people in
our country who have no health insur-
ance whatsoever, and there are about
the same number of people who are
underinsured.

We could have gone after this prob-
lem in another way. I could be on the
floor right now—I would love it—advo-
cating for senior citizens and, for that
matter, other working families, saying
we ought to have affordable prescrip-
tion drug coverage. But that is not our
priority. We have to consider this
bankruptcy bill. I could be out on the
floor arguing for health security for all
citizens, that we could, as a national
community—in fact, maybe this will be
one of the amendments. Maybe I can
have a vote on the following amend-
ment, a sense of the Senate that the

S1931

people we represent should have as
good a health care coverage as we have.
We could be out here talking about
health security for every citizen. We
could be talking about the ways in
which we can agree nationally on a
package of benefits as good as what we
have and that there should be patient
protection.

The Presiding Officer was one of the
first people in the Senate to talk about
patient protection. We could be talking
about how we can make it affordable
for families. We could be talking about
how to get to universal coverage. We
could talk about how we could decen-
tralize health care so the different
States can make a lot of decisions
about cost containment and delivery of
care. That would be a way of dealing
with this problem. We could be talking
about expanding the children’s health
care plan to include their parents. We
could be talking about more support
for community health care clinics.

But that is not what we are doing.
You might ask, PAUL, why is this
amendment even necessary given what
the author of the bill, my friend, Sen-
ator GRASSLEY from Iowa, said just re-
cently:

So that I am crystal clear, people who do
not have the ability to repay their debt can
still use the bankruptcy system as they
would have before.

On the one hand, PAUL, if you are
telling me this bill is incredibly harsh
and will punish working families who
need a fresh start, but the proponents
of the bill say this bill will not affect
people who are gaming the system, how
do you explain that?

If you listen carefully to their state-
ments, you will hear that they only
claim such debtors will not be affected
by the bill’s means test. Not only is
that claim, I think, subject to much
debate—the means test and the safe
harbor have been written in a way that
will capture working families who are
filing for chapter 7 relief in good
faith—but it ignores the vast majority
of this legislation which will impose
needless hurdles and punitive costs on
all families who file for bankruptcy, re-
gardless of their income. Nor does the
safe harbor apply to any of these provi-
sions.

Do not take my word for it. Here is
how an article in the conservative Wall
Street Journal on February 22 charac-
terized this bill:

In most cases, the bill, which is almost
identical to the one that President Clinton
vetoed, will make filing for bankruptcy more
costly and more of a hassle. That’s the point:
It will increase lenders leverage to pressure
consumers to pay bills instead of going to
court to void them.

That is exactly right. The article
concludes on this point:

The bill is so full of hassle-creating provi-
sions, some reasonable, some prone to abuse
by aggressive creditors trying to get paid at
the expense of others. In a thicket of com-
promises, Congress risks losing sight of the
goal: making sure that most debtors pay
their bills while offering a fresh start to
those who honestly can’t.
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That is what this amendment does:
to make sure we offer a fresh start for
those people put under by medical bills
who honestly cannot pay back.

Again, this is the Wall Street Jour-
nal, hardly a bastion of populist senti-
ment, but that is the net effect of the
bill: to make it harder for families who
have hit financial ruin, who have hit fi-
nancial bottom to get a fresh start.
That is what is wrong with this legisla-
tion.

The proponents of this bill have said
that all these provisions are necessary
to curb abuse. OK, let’s take them at
their word. If that is true, then I as-
sume the proponents of this bill will
support this amendment.

If the proponents mean what they
say, that the whole point of this legis-
lation is to curb abuse, then my col-
leagues will want to support this
amendment because this amendment
just exempts those families who are fil-
ing for bankruptcy because of major
medical bills. They are not slackers.
They are not cheaters. They have not
gamed the system.

If the sponsors are serious about just
taking on deadbeats, not ordinary
Americans who file bankruptcy be-
cause they simply have no other choice
to rebuild their lives, then they should
be rushing to the floor to cosponsor
this amendment.

I repeat that. If the sponsors are seri-
ous about going after the deadbeats but
making sure ordinary people, hard-
working people who file bankruptcy be-
cause they have no other choice, are
going to be able to rebuild their lives,
then they should be rushing to the
floor to cosponsor this amendment.

I hope I will get support from my col-
league from Utah. Surely no one will
argue that families that are drowning
in debt as a result of medical bills are
gaming the system. These are the peo-
ple who need the safety net the most.
These are the people who need to make
a fresh start.

Here are a number of examples of
what I am talking about:

The prebankruptcy credit counseling
requirements at the debtor’s expense is
a requirement that people have to go
to prebankruptcy counseling. The debt-
or pays for it, as if, again, people who
have been put under because of cancer,
diabetes, or some kind of horrible in-
jury, can counsel away these condi-
tions. They are not in financial dif-
ficulty because they need credit coun-
seling.

New limits on repeat filings, again,
regardless of personal circumstances;
revocation of automatic stay relief for
failure to surrender collateral; changes
to existing cram-down provisions in
chapter 13, making it more difficult for
debtors to keep their car; the new pre-
sumption of abuse of credit card if the
debt is incurred within 3 months of the
bankruptcy.

We have all of these new burdens, all
of these hurdles. Why do we want to
make it so horrible difficult for people
who find themselves in horrible finan-
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cial circumstances because of a major
medical illness, a major medical bill,
to file chapter 7 and rebuild their lives?
They are not slackers. They are not
gaming the system.

This amendment says let us have a
good bill, and one of the ways to do it
is to at least have an exemption for
these families.

Again, some of these onerous hurdles,
requirements, that I mentioned might
be useful to get the deadbeats or go
after the irresponsible people—I am all
for that. The problem is that all of
these changes also affect working fami-
lies who file for bankruptcy through no
fault of their own. Should a person who
files because of medical bills be treated
with the same presumption of abuse as
wealthy slackers? That is what this
bill does.

I repeat that. Should a person who
files because of major medical bills be
treated with the same presumption of
abuse as wealthy slackers who are
gaming the system? That is what this
bill does.

I cite two specific examples of how
this bill will hurt debtors who file for
medical reasons, and I hope my col-
leagues on the other side of the issue
will come to the floor—I know the dis-
tinguished Senator from Utah is here—
to refute this, if they can. Both of
these families were talked about in an
excellent Time magazine story last
year which was called ‘‘Soaked by Con-
gress.”” My colleagues may remember
this.

Allen Smith is a resident of Dela-
ware, which has no homestead exemp-
tion. In other words, he cannot shield
his home from his creditors. Ironically,
under this bill, wealthy scofflaws can
shield multimillion-dollar mansions
from their creditors with little plan-
ning, but not Mr. Smith. It is 2 years in
advance. If you know you are facing
trouble and you are a multimillionaire,
you can hire your lawyers and then buy
your real estate in Florida or wherever.

There is no such break for Mr. Smith.
As a result, when the tragic medical
problems described in the Time article
befell his family, he could not file a
chapter 7 case without losing his home.
There was no homestead exemption. In-
stead, he filed a chapter 13 case which
requires substantial payments in addi-
tion to his regular mortgage payments
for him to save his home. Ultimately,
after his wife passed away and he him-
self was hospitalized, he was unable to
make all these payments and his chap-
ter 13 plan failed.

Had Delaware had a reasonable
homestead exemption and had Mr.
Smith been able to simply file a chap-
ter 7 case to eliminate his other debts,
he might have been able to save his
home. He lost his home.

Mr. Smith’s financial deterioration
was caused by unavoidable medical
problems. Before he thought about
bankruptcy, he went to consumer cred-
it counseling to try to deal with his
debts. However, it appears he went to
consumer credit counseling just over
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180 days before the case was filed, and
he did not receive a ‘‘briefing.” The
new bill would have required him to go
again. This would have been very dif-
ficult considering his medical prob-
lems. In fact, his attorney dem-
onstrated a dedication to his client
that sharply contrasts with the cred-
itor propaganda picture of bankruptcy
lawyers just out to make a buck. He
made several home visits to Mr. Smith
and his wife, who was a double ampu-
tee. The new bill would also have re-
quired a great deal of additional time
and expense for Mr. Smith and his at-
torney, through new paperwork re-
quirements and a requirement that he
attend a credit education course. Such
a course would have done nothing to
prevent the enormous medical prob-
lems suffered by Mr. Smith and his
wife.

He did not get into financial trouble
through failure to manage his money.
He is 73 years old and had never before
had any debt problems. The bill makes
no exceptions for people who cannot at-
tend the course due to exigent cir-
cumstances. Mr. Smith might never
have been able to get any relief in
bankruptcy under the new bill.

Under the new bill, this bill, Mr.
Smith would also have had to give up
his television and VCR to Sears which
claimed a security interest in the
items. Under the bill, he would not be
permitted to retain possession of these
items in chapter 7 unless he reaffirms
the debt or redeemed the items. Sears
may demand reaffirmation of his entire
$3,000 debt under the bill, and to re-
deem, Mr. Smith would have to pay the
retail value. After his wife died and her
income was gone, Mr. Smith did not
have the money to pay the amounts to
Sears. Since he is largely home bound,
loss of these items would have been
devastating.

Sadly, this is a real person, about
real people. Mr. Smith’s medical prob-
lems continue. Under current law, if he
again amasses medical and other debts
he cannot pay, he could seek refuge in
chapter 13 where he would be required
to pay all he could afford. Under the
new bill, Mr. Smith cannot file a chap-
ter 13 case for 5 years, when he is 78
years old.

The time for filing a new chapter 7
has also been increased from 6 to 8
years. What will happen to people such
as him?

Charles and Linda Trapp were forced
into bankruptcy by medical problems.
Their daughter’s medical treatment
left them with medical debts well over
$100,000, as well as a number of credit
card debts. Because of her daughter’s
degenerative condition, Linda Trapp
had to leave her job as a mail carrier
about 2 months before the bankruptcy
case was filed to manage her care. Be-
fore she left her job, the family’s an-
nual income was about $83,000 a year or
$6,900 per month.

Under the bill, close to that amount,
$6,200, the average monthly income
from the previous 6 months is deemed
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their current monthly income, even
though their gross monthly income at
the time of filing was only $4,800. Based
on the fictitious deemed income, the
Trapps would have been presumed to be
abusing the bankruptcy code since al-
lowed expenses under the IRS guide-
lines amounted to $5,339. The difference
of $850 per month would have been
deemed available to pay unsecured
debts and was over the $6,200 a month,
triggering a presumption of abuse. The
Trapps would have had to submit the
detailed documentation to rebut this
presumption, trying to show their in-
come should be adjusted downward be-
cause of special circumstances and that
there was no reasonable alternative to
Linda Trapp leaving her job.

Because their current monthly in-
come, although fictitious, was over the
median income, the family would have
been subject to motions for abuse, filed
by creditors who might argue Linda
Trapp should not have left her job and
that the Trapps should have tried to
pay debts in chapter 13. That is the
same problem for taconite workers.

I will be proposing an amendment I
hope will get 100 votes that will say
LTV, the large company that laid off
1,400 workers, if they file for bank-
ruptcy, chapter 7, should not be able to
walk away from their health care obli-
gation to retirees. The working men
and women are out of work. You will
do their average income over a 6-month
period and then determine whether or
not they are eligible for chapter 7. How
are they able to rebuild their lives?
They will not be able to do it. Their av-
erage income over the last 6 months
might look pretty good. That doesn’t
do you much good if you were laid off
2 months ago. Where in the world does
this test come from?

The Trapps wouldn’t have been pro-
tected by a safe harbor. The Trapps
would have paid their attorney to de-
fend the motion, and if they could not
have afforded the $1,000 or more it
would have cost, the case would have
been dismissed and they would not
have received relief. If they prevailed,
it is unlikely they would recover attor-
ney fees from a creditor who brought
the motion, since recovery of fees is
permitted only if the creditor’s motion
was frivolous and could not arguably
be supported by any reasonable inter-
pretation of law.

That is a much weaker standard than
the original Senate bill. In fact, we
have had better bills. This bill has got-
ten worse and worse. We once had a bill
that passed 99-1. I was the only Senator
opposing it.

Because the means test is so vague
and ambiguous, any creditor could
argue it would simply make a good
faith attempt to apply the means test
which created a presumption of abuse.

Mrs. Trapp’s medical problems con-
tinue and are only getting worse.
Under current law, if the Trapps amass
medical and other debts, they could
seek refuge in chapter 13 where they
would be required to pay all they could
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afford. Under the new bill, the Trapps
could not file a chapter 13 case for 5
years. Even then the payments would
be determined by the IRS expense ac-
count and they would have to stay in
the plan for 5 years rather than 3 years
required under current law. The timing
for filing chapter 7 would be increased
by the bill from 6 to 8 years.

What does this bill do to keep people
who undergo these wrenching experi-
ences out of bankruptcy? Nothing.
Zero. Tough luck. Instead, this legisla-
tion just makes the fresh start of the
bankruptcy harder to achieve. This
doesn’t change anyone’s cir-
cumstances. This doesn’t change the
fact that these folks don’t earn enough
any longer to sustain their debt. There
is not one thing in this bankruptcy
“reform’”” bill that would promote
health security in working families.

I conclude this way: I came to this
issue almost by accident. I am not on
the Judiciary Committee. I am not a
lawyer. My colleague from Utah, Sen-
ator HATCH, is a very able lawyer. It is
complicated. With all of the fine print
and all of the detail, the more you go
through it, the more you are able to re-
alize this piece of legislation lacks
some balance. This amendment gives
this legislation badly needed balance.
What this amendment says is, go
ahead, let’s not let anyone game the
system. Whether it is the 3 percent the
American Bankruptcy Institute or the
10 to 13 percent that others talk about,
don’t let people game it. Don’t let peo-
ple be slackers. Don’t let people get
away with murder. When people go
under—>50 percent of the bankruptcy
cases are because of a major medical
illness—give them an exemption from
the omnerous requirements, give them
the opportunity to rebuild their lives.
They didn’t ask for the illness. They
didn’t ask for the major medical bill.
They didn’t ask for the disabling in-
jury. They didn’t ask to be put under.

The bitter irony is that just yester-
day we passed a motion that emas-
culated 10 years of work to get a rule
to provide protection for people, many
of them women, against repetitive
stress injury, disabling injuries, in the
workplace.

Now we turn around today and say,
and you know what, not only don’t you
have the protection—and I said earlier,
I made the prediction we will not see
an ergonomics standard passed by this
Congress for years now. If I am wrong,
I will be pleased to be wrong. Now what
we say is there is not the protection
and now, if you have a disabling injury
and now you do not have the income
coming in and now you are in a des-
perate financial situation, we are going
to make it impossible for you to file
chapter 7 and rebuild your life.

It is not a good week for working
people, not a good week for ordinary
citizens. What we could have done—and
I conceded this point earlier in the de-
bate. I really apologize that chapter 7
in bankruptcy is one of the ways people
can deal with major medical bills be-
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cause, frankly, it is a pretty poor ex-
cuse for what we should be doing. We
should not have 44 million people with-
out any coverage. We should not have
at least that number of people who are
underinsured. We should be able to
have comprehensive health care re-
form.

I think one of the amendments I
should offer is to make sure all the
people we represent have as good
health coverage as we have. We should
be doing that, but we are not. Instead,
we are going to make it impossible for
some good, honest people to rebuild
their lives when they find themselves
in desperate financial circumstances
through no fault of their own.

I hope there will be support for this
amendment that just says if you file
for bankruptcy because of major med-
ical bills, none of the provisions in this
bill will affect you.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, listening
to my colleague, I wonder if he has
read this bill because most of what he
said is untrue. I have respect for him as
a former professor of political science,
but on the other hand, this bill has
been around for a long time; we have
worked on it with virtually everybody
in the Congress, everybody in the Sen-
ate.

We provide for people right and left
and provide the means of taking care of
women and children. We have made it
so that people who owe their debts and
who can pay really ought to; the game
is over.

Sometimes I get the impression some
of our colleagues on the other side
think the Federal Government is the
last answer to everything and it is the
only answer to everything. It is the
last answer sometimes, but it is not
the only answer. I have to tell you, this
amendment of the distinguished Sen-
ator is unnecessary.

Let me just say one thing about
ergonomics. I distinctly stayed away
from the debate yesterday because we
had plenty of good people on both sides
arguing that debate. The distinguished
Senator from Minnesota, his side lost.
The reason they lost is that anybody
who has any brains at all knows we do
not need to create a Federal welfare
system or Federal workers compensa-
tion system. Everybody who has any
brains knows the minute you start
doing that, there is going to be a pleth-
ora of people who will take advantage
of it. It is just human nature.

We do need to come up with a really
workable, nonbudget-busting, ergo-
nomic-stress-related bill that I think
will work. Certainly that regulation
was way out of line and should not
have been supported. I was amazed
there were as many Democrats who
supported it as did. It was a bipartisan
rejection of those regulations.

If the Senate of the United States
had any guts or any consideration for
its own power at all, that is what had
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to be done. We just can’t let bureau-
crats go do whatever they want to re-
gardless of what the law says, and that
is why we came up with that particular
act, to provide a means whereby we can
get rid of regulations such as that, that
really are improperly written, way ex-
cessive in their tone and their delivery
and in their practicality. It is, frankly,
very detrimental to the country in the
long run. They would cause a lot of dif-
ficulty.

The thing I can remember that best
reminds me of that kind of legislation
was the catastrophic bill a few years
ago—just take care of everybody’s cat-
astrophic illness. It was wonderful to
hear that and find out the Federal Gov-
ernment was going to take care of ev-
erybody, until the people found out
they had to pay for it. Then they were
jumping on top of Danny Rostenkow-
ski’s car, the chairman of the Ways and
Means Committee, because they
weren’t about to pay the kind of rates
that would have been required of them
to have the kind of catastrophic cov-
erage we Members of Congress were
going to give them because we know it
all.

Let me say, this amendment is un-
necessary, the amendment of the dis-
tinguished Senator from Minnesota.
There is a means test in S. 420 that
takes care of it and already accounts
for 100 percent of a person’s medical ex-
penses. Thus, if their medical expenses
prevent them from being able to repay
their debts, they don’t have to under
the means test. It takes care of the
truly poor. We have taken great pains
to take care of the truly poor.

But there are some people in our so-
ciety who are using the bankruptcy
rules, the bankruptcy laws, the current
laws, to get around debts for which
they are very capable of paying. Or
they run up huge bills and then expect
society to pay for them. It is costing
the average family $550 a year because
of the inadequacies of our current
bankruptcy laws which this bill cures.

The means test takes care of the
poor. But if the Senator gets his way
and this amendment is agreed to, let
me tell you who will benefit from it.
Donald Trump is going to benefit from
it. Bill Gates will benefit from it. Any-
body who is wealthy who goes into
bankruptcy and has medical bills, they
are going to be able to avoid those;
they will not have to pay them.

The way I read this, if a wealthy per-
son files for bankruptcy and the reason
they filed was to extinguish their debts
from medical expenses, then the means
test will not apply to them even if they
are fully capable of paying their med-
ical expenses, paying their debts. What
this provision of the distinguished Sen-
ator from Minnesota does is it puts
hospital creditors at the head of the
line. That is not what we want to do.

The amendment says the entire act
and amendments do not apply if you
file for bankruptcy because of medical
expenses. This means the new protec-
tions in the bill for women and chil-
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dren don’t apply—or don’t apply to
them. Credit counseling provisions
don’t apply that we have put in here.
Homestead provisions don’t apply.

I know the distinguished Senator is
trying to do right here, and I know he
is well intentioned. I respect that. But
we thought of these problems, and I
think we have solved them, cured them
in this bill. This bill does an awful lot
to cure the problems of our country in
bankruptcy. It does an awful lot to
stop the fraud that is going on in bank-
ruptcy. It does an awful lot to reduce
the annual cost of every family in
America—now estimated at $550 a year.
It does a lot to alleviate those prob-
lems and reduce those costs of every
American citizen. It does an awful lot
to help people be more responsible for
their debts. It sends a message to ev-
erybody that you must be responsible,
even if you are having trouble paying
your debts. We provide all kinds of
mechanisms so that they can pay their
debts—maybe not in full but at least
can get discharged in bankruptcy after
having made a good-faith effort to live
up to the terms of the law we would
pass.

I sometimes get the impression that
our colleagues on the other side believe
that Government is the last answer to
everything. I know not all of them do,
but it just seems as though more and
more that seems to be the argument,
that only the Government can take
care of health care, only the Govern-
ment can take care of savings and in-
vestment, only the Government can
take care of education—only the Fed-
eral Government, that is. We all know
the Federal Government’s share is only
about 6 percent or 7 percent of the
total cost of education in this society.
Yet they can come up with this idea
that only the Federal Government has
the last answers and can solve all these
problems.

The Federal Government isn’t any
brighter than the State governments. I
have to say the State and local govern-
ments are closer to the people and, as
a general rule, do a better job than we
do. But we can do a good job. This bill
is a very good bill. Is it perfect? I have
to say I have never—well, maybe not
never but hardly ever—seen a bill
around here that is perfect because we
have to satisfy 535 people, and more; we
have to satisfy the administration. We
have to satisfy a lot of people out
there. This bill takes care of a lot of
problems in the current bankruptcy
system that need taking care of. We
can argue these matters until we are
blue in the face, but it is time to vote
on it.

Frankly, I respect anybody for their
sincerely held opinions. I know the
opinions of the distinguished Senator
from Minnesota are sincerely held. He
is a very bright man, and he raises
some interesting issues from time to
time. But on this one, he is just dead
wrong.

Very frankly, the only people who
are going to benefit from this amend-
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ment are the rich who can afford to
pay for their medical expenses because
we take care of those who are poor
under the means test. This particular
bill resolves that problem.

I wonder if we can go on to another
amendment. I suggest we stack this
amendment behind the Leahy amend-
ment and go to the next amendment. I
hope our colleagues are prepared.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. WELLSTONE. Mr. President, I
also want to explain to my colleague
from Utah what I said earlier this
morning is that we have a markup. My
understanding from Senator LEAHY is
that other Senators will come down
with amendments. I have a markup
also going on at the same time with
amendments in committee. I will have
to go back and forth.

First of all, when my colleague from
Utah says there has been an adjust-
ment in the means test for medical
bills, I hope Senators’ staffs will take a
look. When my colleague says, Wait a
minute, we have taken care of prob-
lems with major medical bills, we don’t
do an adjustment to the means test.
This is the part of the bankruptcy bill
that deals with that. Here is the whole
bill.

There are lots of other very harsh
provisions in this bill that go way be-
yond this. I am talking about the
whole bill. There are prebankruptcy
credit counseling requirements at the
debtor’s expense. Why in the world do
you want people who have been put
under because of a major medical bill
to have to go to credit counseling?
What Kkind of presumption do you
make? Then they have to pay for their
counseling. What is that doing in here?
You think people can credit counsel
their way out of having to deal with
cancer and the bill they incur?

Again, my colleague from Utah talks
about one little part of the bill.

The revocation of the automatic stay
relief from failure to surrender collat-
eral is another provision. Now at least
when you file for bankruptcy, there is
some time that goes by. This means
that Sears can come and repossess.
There is no time.

There are changes to existing cram-
down provisions in chapter 13, making
it more difficult for debtors. You end
up paying for the full loan, not the
value of the car.

How about this one? You can’t file a
new chapter 7 case for 8 years or a new
chapter 13 case for 5 years—again,
making it more difficult.

What happens if a family is put under
with a major medical bill and then
there is another illness? You say this
period of time has to go by? You have
to go 7 or 8 years from 6 years in chap-
ter 7, and from 6 years under chapter 13
to 5 years. There is no limit under cur-
rent law.

There are lots of provisions in this
piece of legislation that are very harsh.
I do not understand.

I think this is a very challenging
vote for Senators. I say to the Senator
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from Iowa and other Senators who are
on the floor right now that this amend-
ment concedes the point that we cer-
tainly ought to have some legislation
that deals with people who game the
system—again, I think it is about 3
percent—people who really game the
system, people who really do not need
to file chapter 7. But surely with this
bill there are many harsh provisions,
and we would want to at least have an
exemption for people who go under be-
cause of major medical bills.

Let’s just concede the point that peo-
ple in Minnesota, Iowa, Nebraska, and
around the country who are having to
file for chapter 7 because of a major
medical bill that put them under ought
to be exempt from all of these loop-
holes.

Talk about bureaucracy, and ways of
discouraging people from filing, and
making it difficult for people to get re-
lief. Why wouldn’t you at least have an
exemption?

I have opposed this bill with all my
might for several years. I find it inter-
esting that there are articles in Busi-
ness Week and the Wall Street Journal.
There was a piece last night on ABC
News; Time magazine, a long piece—all
of which say—I don’t think this is nec-
essarily the tradition of blaming lib-
eral media—that this bill is imbal-
anced and it is a dream come true for
the credit card industry and for the fi-
nancial services industry. There is no
question about it. But it is too harsh
for many ordinary citizens in the coun-
try.

I say to my colleagues again: We rep-
resent people, too many of whom don’t
have anywhere near the health care
coverage we have. We represent people
who, through no fault of their own,
wind up with a major illness or injury
that puts them under financially.

Maybe I feel strongly about it. I
think it took my mother and father, as
I remember, 20 years to pay off a med-
ical bill in our family. I think it took
them 20 years, as I remember. That
still remains one of the great fears and
sources of insecurity of the people we
represent—that there is going to be a
major medical bill that puts them
under.

We do not come out here on the floor
of the Senate and make prescription
drugs more affordable. We don’t come
out here on the floor of the Senate and
introduce and debate legislation that
would provide more health security for
the people we represent and that would
make health care coverage more com-
prehensive and more affordable. We
don’t come out here in the Senate and
dedicate ourselves to the proposition
that the people we should represent
should have as good a coverage as we
have.

I think that would be a good amend-
ment to vote on, on this bill. Then we
take what is a safety net, given the
fact that we haven’t done any of that
in public policy and given the fact,
therefore, that over 50 percent of the
people who file for bankruptcy do it be-
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cause of major medical bills, and we
tear the safety net apart.

I will tell you, I have some good
friends on the other side of the aisle on
this issue. One of them is about to
speak. I have said publicly that what-
ever the Senator from Iowa says and
whatever he advocates is what he hon-
estly believes. Political truth can be
elusive. One person’s solution can be
another person’s horror. People in good
faith can disagree.

So what I am about to say now is not
directed personally. But again I finish
this way at least for the moment. I will
tell you, I don’t like the feel of this at
all. I don’t like the feel of this bill at
all. I think when you look at the lob-
bying coalition and the campaign con-
tribution, because there is not one Sen-
ator—I need to say some of us aren’t
good at this if we aren’t careful. We
can’t make a one-to-one correlation be-
cause a Senator received one contribu-
tion. That is not fair to do. But what
you can say is that the families I
talked about, the unemployed Taconite
workers on the Range—I say to the
Presiding Officer, the Senator from Ne-
braska, that farmers who are facing
the price crisis and barely hanging on—
and a whole lot of middle-class families
who were doing well, they were doing
well. My folks were doing well. I do not
know if they were middle class—what
definition you would use; they did not
have a lot of money—but they were
doing fine. But then there was a major
medical illness.

I am saying, you should exempt those
families who file for bankruptcy from
the provisions of this legislation. That
way you get the cheaters and you get
the slackers, but you do not make it
impossible for a lot of people who are
in a whole lot of physical pain and a
whole lot of economic pain to rebuild
their lives.

I cannot understand, for the life of
me, why I am not getting colleagues on
both sides of the aisle sponsoring this
amendment.

I yield the floor.

I am sorry, I saw the Senator from
Iowa. I thought he would want to
speak.

Mr. GRASSLEY. Is the Senator from
Minnesota done?

Mr. WELLSTONE. I am not finished
with my final remarks on this amend-
ment, but I always defer to the Senator
from Iowa.

Mr. GRASSLEY. If the Senator
yields the floor, then I will ask for the
floor.

The PRESIDING OFFICER. Does the
Senator yield to the Senator from
Iowa?

Mr. GRASSLEY. First of all, I think
the Senator from Minnesota thinks
that he has not made any impact on
this legislation over the last 4 years.
This bill is a statement of considerable
impact that the Senator from Min-
nesota has made on it because of his
hard work. His work goes beyond just
improving the bill. He obviously does
not want the improved bill to pass.
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But the Senator from Minnesota is a
legislator. He obviously believes in the
legislative process. He knows how to
use the legislative process to accom-
plish good from his point of view. And
we have a bill that has changed consid-
erably since the recommendations in
the Commission on Bankruptcy report.

Senator DURBIN and I introduced that
bill two Congresses ago. It went
through the process of subcommittee,
full committee, to the floor of the Sen-
ate, through the House of Representa-
tives, through conference, through the
House a second time but not having
enough time to get it through the floor
of the Senate that second time to get it
to the President.

Then, in the last Congress, it went
through the same process: sub-
committee, full committee, the floor of
the Senate, the House of Representa-
tives subcommittee, full committee,
the floor of the House of Representa-
tives, to conference and out of con-
ference, passing the House of Rep-
resentatives by a veto-proof margin,
and through the Senate, passing the
Senate by a veto-proof margin, and
going to President Clinton for his sig-
nature.

Obviously, with veto-proof margins
in both Houses, the President knew if
he vetoed it, we would be able to over-
ride it. The President waited until we
adjourned last December, and at that
point did what, under the Constitution,
is called a pocket veto. We obviously
were not in session and did not have an
opportunity to override.

But I said: The Senator from Min-
nesota has had an opportunity to make
considerable changes in this legisla-
tion. Maybe I do not like all those
changes, but I would have to look at
this piece of legislation that has my
name on it as the principal sponsor,
with Senator TORRICELLI of New Jer-
sey, and say this bill has improved a
lot in ways that we probably should
have recognized when it was first intro-
duced.

But you reach a point, in any legisla-
tive process, where you eventually
come to the conclusion that perfection
in the way we do business in the Gov-
ernment is never a possibility. And you
get the best possible vehicle you can to
get the job done—the best possible job.

I think the Senator from Minnesota
would like to have me yield. I will
yield for the purpose of a question.

Mr. WELLSTONE. I just want to
thank my colleague. Sometimes a dis-
tinguished Senator can go on and on
and on, and it is not sincere. I thank
the Senator from Iowa for his gracious-
ness. I have never doubted his commit-
ment to this legislation. I have never
doubted his conviction on it. And I
want to apologize. I have a markup on
an education bill, so I am going to
leave now. The amendment will be laid
aside. I will be back in a while. I did
not want to appear to be impolite. I
just have to go to the markup.

Mr. GRASSLEY. The Senator from
Minnesota does not have to apologize.
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There are always demands upon our
time. There are four or five places we
could be at one time. I did not get a
chance to hear all of the Senator’s
speech because I was chairing the Sen-
ate Finance Committee on the issue of
giving tax relief to working American
men and women, a bill that will prob-
ably pass here in the month of May.

Anyway, I plead with the Senator
from Minnesota that he has had a tre-
mendous impact upon this legislation,
and it is a better bill in the sense that
a lot of things that were brought to our
attention are now changes in this bill.
But you cannot have perfection.

I think the Senator from Minnesota
would say he really does not want this
bill to pass. So I think it is fair to say
he, and other Members who do not
want it to pass, will be offering amend-
ments, maybe because they believe in
them, but partly it is a process of slow-
ing the legislation down so, again, it
may never pass.

But I think, unlike 4 and 2 years
ago—or maybe more accurately, 3 and 1
year ago—we are starting out with this
bill on the floor of the Senate in the
first year of a 2-year Congress, where
one or two Members of this body are
not going to frustrate the will of al-
most all 535 Members of Congress. And
they do not have a President now that
is going to veto the bill. So this legisla-
tion is going to become law. President
Bush will sign this legislation.

So now, if I could—we do have an
amendment before us from the Senator
from Minnesota—I want to address
that amendment very directly. It
brings me to the means test.

By the way, I have a chart here
speaking about how flexible this means
test is, what it takes into consider-
ation, so that it is not just a quantifi-
able formula with no humanity to it.
There is plenty of humanity involved
in this means test, whereby the means
test determines whether somebody has
the ability to repay some of their debt.
And if they do, they then go into chap-
ter 13, and they never get off scot-free.

So I see the amendment from the
Senator from Minnesota as gutting the
means test, ignoring the means test.
That would be very bad. And we have
had 70 Senators vote for this bill. By
the way, 70 Senators represents a bi-
partisan vote.

If you believe this bill should be
passed, and we should have strong im-
provements in bankruptcy law, then
you will want to keep the means test;
you will not want to gut the means
test, as Senator WELLSTONE’s amend-
ment does.

It sounds very humanitarian to talk
about taking medical expenses into
consideration as to whether or not you
ought to be granted access to having
your debts discharged. I have stated be-
fore on this floor, that in calculating a
debtor’s income, under this means test,
100 percent of medical expenses are de-
ducted.

I have also said to my colleagues, in-
cluding the Senator from Minnesota,
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that if we offer you a bill where, in de-
termining whether or not you should
be in bankruptcy court—and 100 per-
cent of your medical expenses can be
taken into consideration in that deter-
mination—how much better than 100
percent can we do? If I gave you 101
percent or 102 percent would that be
better? But with 100 percent deduction
for some expense, I do not know how
you can do much better than that.

That is what this means testing for-
mula does. And Senator GRASSLEY does
not say that, the General Accounting
Office confirmed that. I have a page
from the General Accounting Office re-
port in relation to that part of this leg-
islation. This is the title page, if people
are interested in the entire book. But
it lists what is deductible under the
IRS standards, in determining the abil-
ity to repay if you go into bankruptcy.

Here, under ‘‘other necessary ex-
penses,”’” the description of the IRS
guidelines, as stated by the General
Accounting Office, includes such ex-
penses as charitable contributions,
child care, dependent care, health care,
payroll deductions, including taxes,
union dues, life insurance. There it is,
under ‘‘other necessary expenses,”
health care, 100-percent deductible in
making that determination. If you can
pay off some portion of your debt under
the means test, then you should have
to do so. The means test takes into ac-
count these reasonable expenses and
others than what I listed, including 100
percent of medical expenses.

If one is concerned about whether or
not 100 percent of medical expenses is
clear enough as to what you can de-
duct, because the Senator from Min-
nesota used the term ‘‘catastrophic”
medical expenses, the test also allows,
under our legislation, for special cir-
cumstances to be taken into account
when determining if a debtor can repay
his or her debt.

That means that after you have
taken the IRS guidelines, as I have
stated, the General Accounting Office
saying 100 percent of medical ex-
penses—and that is not enough to sat-
isfy the Senator from Minnesota so he
talks about catastrophic medical ex-
penses; whether they are catastrophic
or minor, 100 percent of medical ex-
penses is 100 percent of medical ex-
penses—but just in case, then under the
special circumstances provisions of our
legislation, that debtor can go before
the judge and plead a case beyond what
the IRS regulations allow.

This bill preserves a fresh start for
people who have been overwhelmed by
medical debt or unforeseen emer-
gencies. The bill thus allows full 100-
percent deductibility of medical ex-
penses before examining the ability to
repay.

The amendment of the Senator from
Minnesota says that if one files for
bankruptcy because of medical ex-
penses, then he or she does not have to
go through this very flexible means
test we are presenting in our legisla-
tion. His amendment doesn’t take into
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account whether or not a person can
repay or not. Making it possible to go
into bankruptcy without some deter-
mination of the ability to repay or not
is just not right. It means you have a
gigantic loophole for somebody to
game the system and to do what we are
trying to prevent with this legisla-
tion—not hurting the principle of a
fresh start, but if you have the ability
to repay, you are not going to use the
bankruptcy code for financial plan-
ning. You are not going to get off scot
free.

What the Wellstone amendment does
is create a loophole for those who can
repay their debts. Our bill does it right.
We allow all medical expenses, if they
are catastrophic or not, to be taken
into account. So the amendment of-
fered by the Senator from Minnesota
creates this huge loophole in the bill.
That is why I have to urge my col-
leagues to oppose this amendment.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. DAY-
TON). Without objection, it is so or-
dered.

Mr. SESSIONS. Mr. President, I
would like to proceed on the bank-
ruptcy bill in reference to the amend-
ment offered by the Senator from Min-
nesota, Mr. WELLSTONE.

I know Senator WELLSTONE 0pposes
this bill for any number of reasons, but
I think we ought to analyze carefully
what he is saying to consider actually
what the impact of the amendment he
offered would be. I think when we do
that, we find it would be a curious
thing for him to offer and certainly
would not be good public policy.

Basically, the Senator’s amendment
would say that if a person files bank-
ruptcy because of health care ex-
penses—I believe the words are ‘‘as a
result of medical losses or expenses”’—
he would then be exempted from the
new bankruptcy law. I think that is an
odd thing to say, and I think it focused
more of his concern about people filing
bankruptcy as a result of medical ex-
penses than the remedy that he would
effect by the amendment.

We know that a number of people do
get in financial trouble as a result of
medical expenses. But, first, I say with-
out fear of contradiction, those med-
ical expenses will not impact a person
in a way that would require him to pay
any of those back, unless he or she—
the person filing bankruptcy—made
below the median income. Probably 80
percent, I would guesstimate, of the
people who file personal bankruptcy
make below the median income. So
they would not be impacted by the
means test requirement that they pay
back some of the medical expenses that
they have incurred.



March 7, 2001

Also, I think we ought to ask our-
selves what expenses is he or she not
being required to pay back. Hospital
expenses? Now, let’s say a person
makes $150,000 a year—and people such
as that are filing bankruptcy today.
They are quite capable of paying back
a substantial portion of their debts—
maybe all of them. But they can file
chapter 7 and wipe out all of their
debts, with very little fear of any alter-
native consequences occurring to them.
It is done every day.

As I read this amendment, it basi-
cally says that hospitals are the big
losers. You don’t have to pay them
back. If you owe hospitals a big debt,
and you are making above the median
income, and you could easily pay 25
percent of that back to the hospital,
and a judge would require you to do so,
Senator WELLSTONE says, no, you can’t
be made to pay your hospital back. But
if you owe some disreputable person—
say, your liquor distributor, or some-
body who has done those kinds of
things—under his amendment they
would all be required to be paid back.
Just not the hospitals.

I have visited 20 hospitals this year
in Alabama. I have talked to adminis-
trators, nurses, and doctors. They are
having a tough time with their budg-
ets. I am concerned about them. They
do not believe in having people try to
pay debts. They write off debts every
day that people can’t pay. It is one of
the things they share with me—that
bankrupts and others are just not able
to pay their debts and they write them
off.

The Federal Government has some
form to help to compensate for that.
Probably not enough. At any rate, the
question simply is, Why should a per-
son, if he is capable of paying back
some debts, not pay his community
hospital? It was a hospital that served
him, presumably, or his family, and
took care of their health needs; it ex-
ists to serve other people in the com-
munity—a good, noble, valuable insti-
tution. Why should that be the institu-
tion that doesn’t get paid, when you
can pay certain debts?

I think the amendment is rather odd,
and it makes it less likely that there
would be good health care in the com-
munity. There is a concern about, well,
if you got continuing medical expenses,
and this is going to leave you in debt,
well, the way we wrote the bill—and we
thought about this very subject—what
about a person who had substantial
medical expenses on a recurring basis?

How should that factor into your me-
dian income or special circumstances?
We created two situations that deal
with that.

If a family of four has a median in-
come of around $50,000, and if they had
$2,000 of recurring medical expenses for
some reason and had to pay it every
month, under IRS standards, which we
adopted in this bill, that $2,000 adds on
to the median income. The median in-
come would not be $50,000, it would be
$2,000 2 month—$24,000 more, $74,000. If
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the income then was $70,000, the family
could wipe out all debts, hospital and
otherwise, without any problem be-
cause the median income calculated
under IRS standards would not prevent
them from going straight into chapter
7 and wiping out the debt, rather than
being put in chapter 13 where the judge
will say you pay back some of the debt
as you are able over a period of years.

We also have a provision referred to
as ‘‘special circumstances.” A bank-
ruptcy judge can find special medical
hardship or circumstances and exempt
it from the bankruptcy.

I do not think this is particularly
good. The Senator says just because
your bankruptcy filing was a result of
medical expenses, you should be ex-
empted from all the law. What does
that do? That eliminates the great ben-
efits we placed in this bill for women
and children who, under current law,
rank down in the list of priority pay-
ments of limited debts from the bank-
ruptcy estate. Under this new bill, they
go to No. 1.

If the bankruptcy was the result of
medical expenses and the bankrupt in-
dividual could pay his alimony and
child support, it would not be the first
priority on the estate like it is under
present law. The women and children
would lose that benefit.

We have had some discussion about
the homestead provisions. There is a
much stricter standard under this cur-
rent law under homestead to stop the
abuse of people putting their money
into large homesteads in States that
have unlimited homestead exemptions.
Tightening of that provision would not
apply here, leaving other people to lose
more significantly.

This amendment is more out of the
Senator’s frustration over medical care
in America. I know he wants the Gov-
ernment to take care of everything
that it can in that regard and more. 1
am willing to debate that under a dif-
ferent circumstance. It does not apply
here.

This bill makes provisions for people
who have high medical expenses. In-
deed, historically the bankruptcy law
does not question why someone is in
debt. One can be in debt because one
made a risky investment. One can be in
debt because one messed up on some
contract and then was sued. They were
wrong, badly wrong, perhaps. One can
be in debt because of health care. One
can be in debt because of gambling or
alcohol. Maybe just a lack of personal
discipline drives people into bank-
ruptcy.

We have never, and should not in my
view, turn the bankruptcy court into
some sort of social institution that
starts to evaluate everybody’s personal
conscience to see whether or not they
were justified or unjustified into going
into debt.

Remember, what we are crafting
today is simply a procedure in a Fed-
eral court, a bankruptcy court, by
which people who are unable to pay
their debts can wipe those debts out all
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or in part. Basically, the law says that
if you are below median income, then
you do not have to pay any of them
back. If you make above median in-
come and you are able to pay some of
those debts back, you should do so.

That is a reasonable approach. The
Senator’s amendment, whereas it
might be well-intentioned, is curious
and I do not believe is helpful to this
bill. I oppose it.

I thank the Chair. I yield the floor
and suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DURBIN. Mr. President, I ask
unanimous consent the order for the
quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. Mr. President, I rise
today in opposition to the current
bankruptcy reform bill, S. 420, as writ-
ten and reported out of the Judiciary
Committee last week. Let me say from
the outset that I support many aspects
of bankruptcy reform. I support the
right of financial service companies to
have reasonable protection from spu-
rious claims of bankruptcy, from out-
landish loopholes that leave some as-
sets untouchable. I support the right of
consumers to have better protection
from aggressive credit card solicita-
tions and other offers of easy credit
that can easily trap people into mas-
sive debt. I support reforms that strike
the proper balance—and that is the key
word, balance—between the needs of
business in America and the needs of
consumers. That is why I oppose this
bankruptcy bill in its current form. I
sincerely hope the Members of the Sen-
ate will be open to some of the amend-
ments offered in a good faith effort to
make this a better bill.

A little over 4 years ago, I served on
the Judiciary subcommittee and was
ranking Democrat when my chairman,
Senator CHUCK GRASSLEY of Iowa,
joined with me in preparing a bipar-
tisan bill which passed on the floor of
the Senate with an overwhelming vote.
If my memory serves me, over 97 Mem-
bers voted in support of that bank-
ruptcy reform. I was proud to join in
that vote because I believed that the
bill was balanced, was honest, would
reform the system, and do it in a sen-
sible fashion.

Sadly, the conference committee
that was called between the House and
the Senate after passage of that bill
literally did not allow participation by
every Senator. Figuratively, there was
a sign outside the door that said,
“Democrats not allowed.” Then the
bill came back from the conference
committee with no input from the
Democratic side of the aisle, was
brought to the floor, President Clinton
threatened a veto, and the bill basi-
cally languished in the Senate.

Two years later, another effort was
made. This time, I was not part of the
committee process. Senator TORRICELLI
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of New Jersey played that role. He and
Senator GRASSLEY also worked on a
bill with amendments added that I be-
lieved could be supported again. It re-
ceived a substantial vote on the floor
of the Senate, went into the meat
grinder of the conference committee,
and came out loaded with provisions
which, frankly, were unfair to con-
sumers across America. President Clin-
ton threatened a veto of that bill, and
it basically sat on the calendar until it
was far too late for any action to be
taken.

That is an indication of the history
of an effort to modify and reform the
bankruptcy system but to do it in a
bad way. I believe my colleague, Sen-
ator GRASSLEY, who is on the floor at
this moment, and other Senators have
come to this process in good faith. I
think we have a chance with this bill,
and some good amendments to it, to
bring forth a piece of legislation that
may not please everyone in the credit
industry—it certainly won’t please ev-
eryone who is fighting for the rights of
consumers across America—but tries
to strike a balance, a fair balance so
both sides give something and ulti-
mately justice is served.

This constant theme has guided me
through the years in the bankruptcy
debate—balanced reform. I do not be-
lieve you could have meaningful bank-
ruptcy reform without addressing both
sides of the problem: Irresponsible
debtors and irresponsible creditors.

I agree that many people who go into
bankruptcy court file to abuse the sys-
tem, to game the system, to avoid
their responsibility to pay their just
debts. I believe that is the case, and
this is certainly an area in need of re-
sponsible reform.

Particularly urgent is the need to ad-
dress abuses by those who have consid-
erable assets and are using bankruptcy
with impunity as a financial shield. I
am thinking here of those infamous
cases where wealthy homeowners sink
their assets into properties that are
protected from discharge during bank-
ruptcy, or criminals who declare bank-
ruptcy to escape financial penalties
they brought on themselves by their
crimes.

But there are abuses and imbalances
on the other side of the ledger as well.
Financial abuses are certainly not lim-
ited just to those who owe money.
Those who make it their business to
extend credit can step over the line as
well: Financial service companies ex-
tending credit well beyond a debtor’s
ability to pay and then expecting Con-
gress to bail them out from their un-
sound lending practices; special inter-
ests who seek protection for their spe-
cific piece of the assets pie without
considering issues of basic fairness or
the need to leave some debtors with
enough assets for critical family obli-
gations such as paying child support. I
think we are all aware of this situa-
tion. I don’t believe we should ration
credit in America.

I believe that we have a moral and
legal obligation to inform consumers of
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their responsibilities and let them
make sensible, well-informed decisions
about their credit limits.

Those of us who go home regularly
and open mail to find another credit
card solicitation understand that this
industry literally showers America
with billions of solicitations for new
credit card debt virtually every year.
Many people who are being offered
credit cards, frankly, shouldn’t take
another credit card. They are in over
their heads. Many of these companies
that are trying to lure them into their
credit operation don’t think twice
about it. They, frankly, don’t care how
many credit cards you have. They
would like to see you take another two
credit cards and pile them on their own
credit card, even if you had a turn of
bad events—lost your job, went
through a divorce, or maybe incurred
some medical bills you never expected.

Financial predators praying on the
most vulnerable members of society
using deceit to lure them into usurious
transactions should not be rewarded in
this law.

Central to the debate on this issue
must be the question, What are we
really trying to solve? If the problem is
the increase in filing of personal bank-
ruptcies, then we ought to take a look
at the numbers. Perhaps this problem
is starting to resolve itself.

When we began the bankruptcy de-
bate several years ago, bankruptcy fil-
ings were not only up but they had
reached record-setting levels.

When the credit industry first came
to me with their issue, they said: We
just can’t understand why we are hav-
ing 25 or 30-percent increases of bank-
ruptcy filings every year. In a situa-
tion where the prosperity of this coun-
try is well documented, why are so
many people going to bankruptcy
court? Many of them should not. There
were 1.44 million bankruptcy filings in
calendar year 1998, of which 1.39 mil-
lion, or 96.3 percent, were consumer
bankruptcies.

Let me see if I can find the chart to
show that.

This shows the national bankruptcy
data by chapters of those filing. You
can see by this number that the filings
in 1997 under chapter 7 were 989,372,
reaching a higher level of over 1 mil-
lion in 1998, coming down in 1999, and
down further still in the year 2000. The
same trend can be found in the same
filings for chapter 11 and chapter 13 as
well.

What we see then is that over time,
this problem, without the passage of
Federal legislation, has started to re-
solve itself. I can’t predict what the
year 2018 will show. If this slowdown in
the economy results in more filings, it
is fairly predictable. If we were worried
about people who were taking advan-
tage of the bankruptcy system in good
times who really didn’t need to—we
can see that there has been a decline in
the number of filings even before we
consider the current legislation—no
one can say what the future is going to

March 7, 2001

bring in terms of filings. We all recog-
nize that the economic climate is un-
certain.

Nevertheless, the data on hand sug-
gests that the so-called explosion of
personal bankruptcies has come to an
end even without this legislation.

As I said a moment ago, there are
areas of bankruptcy law that are still
in need of reform. Three years ago, I
worked to develop a bipartisan, bal-
anced bankruptcy bill that addressed
irresponsible debtors and irresponsible
creditors. Ninety-eight Senators voted
for it. They agreed that that legisla-
tion eliminated abuses on both sides of
the ledger while making available in-
formation that permitted consumers to
make an informed financial decision.
That bill was decimated in conference,
as I mentioned.

Our bill in the 105th Congress in-
cluded debtor-specific information that
would enable credit card holders to ex-
amine their current credit card debt in
tangible, real, and understandable
terms driving home the seriousness of
their financial situation.

My idea was very basic and simple.
Every credit card statement ought to
say that if you make the minimum
monthly payment required by this
company, it will take you r number of
months to pay off the balance. When
you pay it off, this is how much you
will have paid in interest and how
much you will have paid in principal.

When I made this suggestion, the
credit card industry said that it was
impossible for them to calculate their
information; and if they had to do this
on every monthly statement, it was
well beyond their means.

I find this incredible, in the day and
age of technology and computers, when
calculations are being made instanta-
neously, that they could not put on
each monthly statement how many
months it would take to pay off the
balance if only the minimum monthly
payment was made. I don’t believe it;
never have. I think they are ducking
their responsibility. They don’t want
consumers to know if they make that
minimum monthly payment, they are
never going to pay off the balance. It
might take 8 years. They end up paying
a lot more interest than principal.

Why is this important for consumers?
Frankly, so they will be informed.
They may think twice about making
the minimum monthly payment if they
cannot afford it. They may think twice
about adding more credit to their card.
They will be informed consumers mak-
ing judicious decisions instead of peo-
ple making decisions without the infor-
mation available.

I don’t think the credit card industry
is showing good faith. This is an
amendment which they should accept.
It would be a good-faith indication to
me that they are prepared to go that
extra step not to issue credit but to in-
form creditors. They have been refus-
ing to do it.

This bill also fails to close the home-
stead loophole. The homestead loop-
hole is a State-by-State creation. In
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each State, the decision is made as to
what they can really accept from bank-
ruptcy; in other words, what can be
protected for you personally if you file
for bankruptcy.

One of the areas is the so-called
homestead exemption for your home;
your residence. Each State has a dif-
ferent standard. Some States are very
strict and some are wide open.

Under this bill, someone renting or
someone with less wealth will get to
keep nothing. But a home owner who
has equity in a home that has existed
prior to the 2-year cutoff can keep all
of his equity. Failing to put a real hard
cap on this provision only benefits the
rich.

My colleague, Senator KOHL of Wis-
consin, has said on many occasions
that we ought to get rid of this exemp-
tion because fat cats go out and buy
magnificent homes, ranches, and farms
and call it their home and plow every-
thing they have into them and say to
the creditor that they have nothing to
put on the table. It is a mistake. Sim-
ply to say if they owned it 2 years they
are off the hook, I don’t believe that is
enough.

There is another provision in this bill
relative to a system known as cram-
down. The cram-down provision we
have in the current bill as written is
not final. Not only does it go too far,
but it actually goes beyond the well-
targeted provision originally proposed
by the credit card industry. This is a
very complex area of bankruptcy.

I note the two people in the rear of
the Chamber. One is Natacha Blaine,
an attorney on my staff, and Victoria
Bassetti on my staff, who have spent
several years trying to make sure I un-
derstood this provision. It is com-
plicated. But it is very important.

There is an area where we shouldn’t
let complexity mask the unbalanced
nature of the cram-down provision cur-
rently in the bill.

Take a look at current law. Under
the bankruptcy code, a secured cred-
itor is given favored treatment for the
value of the collateral that secures the
claim. Further, many nonpurchase
money security interests—where credit
was not extended to purchase a specific
item—can be eliminated.

Or claims of abuse. When we first
began the bankruptcy debate, the cred-
it card industry came to us with claims
that debtors were intentionally taking
on secured debt for items such as auto-
mobiles, which experience a rapid de-
crease in value once they are driven off
the lot, and immediately declaring
bankruptcy.

In order to address this issue, the in-
dustry initially proposed that secured
creditors would be protected for the
amount of the loan if the bankruptcy
was declared within 6 months of such
purchase. Thus, as an automobile loses
value when being driven off the lot, to
the extent such abuse was taking
place, the 6-month period would fully
protect the creditor.

Congress listened to the credit card
industry concerns with respect to
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cram-down, and adopted the original
proposal incorporated in earlier
versions of the bill. Although I opposed
the amendment in the provision in the
committee markup, the language was
unfortunately unchanged.

What does the current bankruptcy
bill do? The cram-down provision as
written in the current bill would pro-
hibit the use of cram-down chapter 13
for any debt incurred within 5 years be-
fore bankruptcy for purchase of a
motor vehicle, and for any debt in-
curred within 12 months of bankruptcy
for which there is any other collateral.
This provision is unjustly tipped in
favor of the credit industry, providing
little or no protection for debtors.

Let me try to put all of this legal
language into simple terms.

You buy a car. You don’t have much
money, but you need a car to go to
work. As soon as you drive the car off
the lot—whether it is new or used—it
starts depreciating in value. You reach
a time later on where your debts have
mounted to the point where you can’t
make your car payment or a lot of
other payments. You are not going to
file in chapter 7 to try to be absolved of
all your debts; you go to chapter 13.
You say: I am going to try to pay back
what I can pay back. One of the things
I want to keep in this bankruptcy is
my car because I can’t go to work
without my car, and I can make money
to pay back other creditors under chap-
ter 13.

The court takes a look at the car and
says: You might have paid $10,000 for it,
but that was several years ago. Now
that car is only worth $8,000. So if the
company you bought it from took re-
possession of the car, the most they
could get out of it is $8,000. So we will
give that company a secured interest,
preference in bankruptcy, for the $8,000
value, and the fact that you still owe
$2,000 on it will be in the unsecured
claims—a little harder to collect on.
You end up with your car. You end up
paying the credit card company back
the value of the car as you have it, and
you go to work. I think it makes sense.

You are a person in chapter 13 who
said: I am going to try to pay back my
debts. But now the credit industry has
come in and said: Not good enough. If
you bought that car within 5 years of
filing for bankruptcy, then you have to
pay the entire balance on your secured
claim. We are not going to look at the
real value of the car; we are going to
look at the paper value of your debt.

So a person who wants to keep their
car and go to work ends up being a
loser.

A b-year period is totally unreason-
able. That is why I think this provision
does not really recognize creditors who
are stuck and trying to get themselves
out of a bad situation.

Keep in mind, the average person fil-
ing for bankruptcy has an annual in-
come of around $22,000, $23,000 a year.
These are not wealthy people throwing
money around, by and large. They are
people who have gotten into cir-
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cumstances they cannot control be-
cause of medical bills or a divorce and
a lost job. If they go to chapter 13, they
are doing their level best to pay off the
debts. This bill, as presented to us
today, penalizes those people. I think
that is wrong. I am going to offer a
provision to change that.

Let me tell you of another area——

Mr. LEAHY. Mr. President, will the
Senator from Illinois yield for a ques-
tion?

Mr. DURBIN. I am happy to yield for
a question.

Mr. LEAHY. I heard the Senator ear-
lier speaking about the problem the
credit card companies say they have in
declaring that if you pay the minimum
amount what ultimately you are going
to owe. I recall the Senator from Illi-
nois made the same point in the Judici-
ary Committee markup. It struck me
that the Senator from Illinois was cor-
rect in saying this will be a good thing
to put on the credit card.

So I asked a couple people who do
programming in computers. I said: The
Senator from Illinois has been told
they can’t extrapolate this; they can’t
put it on the bill. They said: Bull feath-
ers. That’s not the case at all. They
said: This is the easiest thing to do.
They have teenage interns in their
company who would be glad, if you just
gave them a couple access codes in the
credit card companies, to show them
how to program that.

If you can program what the min-
imum payment is—and the minimum
payment might come out to something
like $118.39, because it is a certain per-
centage of the overall, which might be
$1,229.81—you are dealing in such
strange numbers; every credit card bill
is different, every minimum payment
is different, but they said with the
same program that set that up, you can
basically put in a couple more lines of
code and it can be figured out.

I mention this because I think that is
the same experience the Senator from
Illinois has had. I mention it because
he is so absolutely right on this. This
is not going to add any burden to the
credit card companies. It is not going
to be an additional cost to them be-
cause they already have the computers
making the basic computations that
are necessary.

Frankly, my question is this: Is it
not the studied position of my friend
from Illinois that if the credit card
companies want to let you know how
much you are on the hook with them
for, they can easily do it?

Mr. DURBIN. That is exactly right.
The Senator from Vermont under-
stands, as I do, that occasionally peo-
ple find themselves in a difficult posi-
tion where they can only make the
minimum monthly payment in a given
month. They have bad circumstances
and they are having a tough time of it.
I understand that. I think that is some-
thing that may happen to any family.
But you ought to do it with your eyes
wide open, so you realize if you do this
repeatedly, making the minimum
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monthly payment month after month,
you will never get out of the hole; the
hole may be there for 7 or 8 years.

Now, why is the credit card industry
so reluctant to tell consumers the
truth? There was a law passed several
decades ago called Truth in Lending.
This credit card provision that I am
supporting is ‘“‘truth in credit cards,”
so they will at least give consumers
the information so they can decide
what is best for them and their fami-
lies. They may decide they had better
pay off all the balance. Maybe they do
not need an extra credit card. They can
make a responsible decision.

This whole debate about bankruptcy
got started when the credit industry
came to my office and said they
thought bankruptcy had lost the moral
stigma it once had: Too many people
are flooding the bankruptcy courts,
and they are not very embarrassed by
it.

I can tell you, the attorneys and the
trustees and the judges to whom I have
spoken dispute that. They find people
showing up in these courts very sad
about the circumstances that surround
them. They have done their level best
with small businesses and their fami-
lies, and they are in over their heads
and have nowhere to turn. They have a
family tragedy they didn’t anticipate—
usually a medical bill they can’t pay—
and they wish they never had to be in
bankruptcy court.

I also turned to the credit card indus-
try and said: If we are talking about a
moral stigma, what is your moral re-
sponsibility when it comes to flooding
America with credit card applications?
When it comes to young people in
America, who do not have any source
of income, receiving solicitation after
solicitation for credit cards, don’t you
have some responsibility to make sure
you are not extending credit beyond a
person’s ability to pay? They will not
accept that responsibility.

Why is it that they focus on college
students, for example? They believe in
brand loyalty. They think if you are in
college and you decide to take a Visa
card, or a MasterCard, or a Discover
card, or an American Express card,
that is going to be your favorite brand
of credit. They want to get you early.
And some sad things have resulted.

Senator FEINSTEIN of California and I
are going to offer an amendment a lit-
tle later. The amendment is going to
set a cap on the total amount of credit
available to young people through
their credit cards. It is a sensible meas-
ure that protects college students and
other young adults who are at an age
when many are getting their first taste
of personal and financial independence.
It protects the companies issuing the
credit cards from having their cus-
tomers assume far more debt than they
are able to handle.

I do not need to tell you there is an
epidemic of credit card default among
young people today, especially on col-
lege campuses. I can go to a University
of Illinois football game in Champaign.
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I go into the stadium, go up the ramp,
and at the top of the ramp someone is
waving a T-shirt at me that says “Uni-
versity of Illinois.” And I can say:
What is this all about? They say: If you
will sign up for a University of Illinois
credit card, we will give you a free T-
shirt. They are doing everything they
can to lure students to these credit
cards.

Then you go to places such as the
University of Indiana, and the dean of
students says more students drop out
due to credit card debt than to aca-
demic failure.

What are the statistics on young peo-
ple filing bankruptcy in America? In
the early 1990s, only 1 percent of all
personal bankruptcies were filed by
people under the age of 25. By 1996—
just a few years later—that figure in-
creased to 8.7 percent—more than an
eightfold increase in the proportion of
young, college-age people filing for
bankruptcy.

Remember, my friends, student loans
are not dischargeable in bankruptcy.
So if you go into a bankruptcy court
because you are in over your head with
a credit card, you still have your stu-
dent loan hanging after you have left
the court. That, to me, says we have a
scandalous situation on our hands that
the credit card industry is exploiting.
The amendment Senator FEINSTEIN
will offer a little later addresses it.

Let me give you one illustration.
Sean Moyer got his first credit card at
age 18, when he was a student at the
University of Texas. Sean committed
suicide at age 22, after he ran up more
than $14,000 in debt on his credit cards.
His mother told CBS News the fol-
lowing:

It just did not occur to me that you . . .
would give a credit card to an 18-year-old,
who was . . . making minimum wage [at a
job]. I never thought that he would end up
with, I think it was two Visas, a Discover, a
MasterCard. When [Sean] died, he had 12
credit cards.

Sean was a smart kid, a National
Merit Scholar winner. He was on his
way to law school. But in many ways
he was a young boy who succumbed to
the temptation of easy credit.

As his mother went on to say:

Anybody that has 18-year-olds knows they
are not adults [many times]. I don’t care
what the law says. They are 18 one minute.
They are 13 the [next]. Here they are in col-
lege, their first time away from home.
They’re learning to [try to] manage their
money.

We ought to keep people such as Sean
Moyer and these young men and
women in our mind as we talk about
bankruptcy reform. That is why Sen-
ator FEINSTEIN’S amendment makes so
much sense. It sets a reasonable credit
cap for all credit cards. We are not say-
ing a young person can’t have a credit
card. We are talking about unlimited
credit, that we get a young person with
literally no job with debt of $14,000 or
more. This is a reasonable extension of
credit for these young credit card hold-
ers. It is indexed to the consumer price
index to adjust to inflation.
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As a further protection, we have in
the amendment the statement that if
you happen to have the cosignature of
your parent or guardian, you might
have more credit offered to you.

These simple measures would protect
our young people from getting in over
their heads with multiple credit cards.
It is no surprise that the credit indus-
try hates this like the Devil hates holy
water. The idea that they can’t go out
and lure and hook in all of these young
people at a vulnerable point in their
lives is something of which they are
frightened. They are going to oppose
the Feinstein amendment.

Let me talk for a moment about
moral stigma, the moral stigma of peo-
ple with an average income of $22,000 a
year going to bankruptcy court, heart-
broken over medical bills or divorce or
loss of job. How about the moral stig-
ma of these credit card companies,
wallpapering college campuses with
credit cards the kids just can’t keep up
with. I know Senator FEINSTEIN plans
to reoffer her amendment on the floor.
Senator JEFFORDS and I are cosponsors
of this sensible, bipartisan amendment.
I urge my colleagues to support it.

Balance is certainly the order of the
day in this debate. We are a new Con-
gress with a balanced 50/560 Senate. We
have a new President, faced with the
challenge of uniting an evenly divided
electorate. We have a new and real op-
portunity to work together to pass
genuine bankruptcy reform, reform
that is balanced, meaningful, and fair.

In a few moments I will send to the
desk an amendment to the bankruptcy
bill aimed at another area of abuse
which should be resolved. It is directed
particularly to what is known as preda-
tory lending practices. Much of our dis-
cussion concerning reform of the Na-
tion’s bankruptcy laws is focused on
the perceived abuses of the bankruptcy
system by consumers and debtors.
Much less discussion has occurred with
regard to abuses by creditors who help
usher the Nation’s consumers into
bankruptcy.

I believe there are abuses on both
sides and that bankruptcy reform is in-
complete if it does not address both
sides. Studies have identified a host of
predatory financial practices directed
at the Nation’s financially vulnerable.
These studies suggest that many low-
income Americans participate in a vir-
tual fringe economy. They may lack
access to mainstream banks and finan-
cial institutions. They may lack the
collateral or the credit rating needed
to secure loans for a home, to buy a
car, pay for home repairs, or other es-
sential needs. This vulnerable segment
of our economy is at the mercy of a va-
riety of credit practices by a variety of
offerors that can lead to financial ruin.

High-pressure consumer finance com-
panies have bilked unsophisticated
consumers out of substantial sums by
aggressively marketing expensive loan
insurance products, charging usurious
interest rates, urging repeated refi-
nancing, and loading their products
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with hidden fees and costs. High cost
mortgage lenders have defrauded mil-
lions of older Americans with modest
income but substantial home equity of
their lifelong home ownership invest-
ments. Senator GRASSLEY of Iowa, who
has been the chairman of the Senate
Special Committee on Aging, has held
hearings, heartbreaking stories of el-
derly people, usually women living
alone, who are preyed upon by these
companies that come in and lure them
into signing documents they barely un-
derstand for repair of their homes with
terms and conditions that are unfair by
any standard.

Some auto lenders in the used car in-
dustry have gouged consumers with in-
terest rates as high as 50 percent, with
assessments for credit insurance, re-
pair warranties, and hidden fees, add-
ing thousands of dollars to the cost of
an otherwise inexpensive used car.
Pawnshops in some States have
charged annual rates of 240 percent or
more to customers who have nowhere
else to turn for small short-term loans.
Abusive credit practices of every stripe
harm millions of older and low-income
Americans every single year.

During the committee debate on S.
1301, I offered an amendment designed
to address and curtail just one bad
practice among many predatory high-
cost mortgage loans targeted at the
low-income elderly and the financially
unsophisticated. This amendment was
adopted unanimously on a previous bill
and was stripped out in conference. The
credit industry did not want us to even
go after the bottom feeders in their
business, the people who prey on the el-
derly and uninformed.

I will reoffer this language today as
an amendment to this bankruptcy bill.
This is the exact same language that
was in the 1998 bankruptcy bill that
passed the Senate 97-1. It is also the
same language that many of my col-
leagues, including Senator Grassley
and Senator SPECTER, voted for in the
106th Congress. It is my hope that they
will join me in supporting this amend-
ment again.

In recent years there has been an ex-
plosion on the market for this type of
home mortgage, generally for second
mortgages that are not used to fund
the purchase or construction of a
home. The market is known as the
subprime mortgage industry. The
subprime mortgage industry offers
home mortgage loans to high-risk bor-
rowers, loans carrying far greater in-
terest rates and fees than conventional
loans and carrying extremely high
profit margins for the lenders.

According to the Mortgage Market
Statistical Annual for the year 2000,
subprime loan originations increased
from $35 billion in 1994 to $160 billion in
1999.

As a percentage of all mortgage
originations, the subprime market
share increased from less than 5 per-
cent in 1994 to almost 13 percent in
1999. This is not an isolated incident.
This is a trend, a trend where people
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are preying on vulnerable consumers
across America, usually widows, usu-
ally elderly women, ultimately trying
to take away their homes in bank-
ruptcy court.

We are considering a bankruptcy re-
form bill where we are supposed to be
eliminating abuses? For goodness’
sake, should we not eliminate the use
of the predatory lending which we see
is growing by leaps and bounds in this
country?

By 1999, outstanding subprime mort-
gages amounted to $370 billion. Home
Mortgage Disclosure Act data shows a
substantial growth in subprime lend-
ing. The number of home purchase and
refinance loans reported under HMDA
by lenders specializing in subprime
lending increased almost tenfold be-
tween 1993 and 1998, from 104,000 to
997,000. I will relate a few stories in a
moment that will illustrate the kinds
of loans, the kinds of, what I consider,
extremely corrupt practices by the
credit industry that are rewarded in
bankruptcy court.

You will see when this amendment
comes up for a vote if the credit indus-
try itself, which prides itself on being a
major financial institution in America,
is willing to step forward and point out
the wrongdoers within its own ranks.
Sadly we have seen over the last sev-
eral years they were not.

The growth of the subprime lending
industry is of concern to us for two
reasons: First, because of their rep-
rehensible practices called predatory
lending practices, which some of these
companies use to conduct their busi-
ness; second, because of the vulnerable
people involved, senior citizens, low-in-
come people, the financially unwary to
whom they often target their loans.

According to 1998 Home Mortgage
Disclosure Act data, low-income bor-
rowers accounted for 41 percent of
subprime refinance mortgages. Afri-
can-American borrowers accounted for
19 percent of all subprime refinance
loans. In 1998, when Senator GRASSLEY
held the hearing I referred to earlier
with the Special Committee on Aging,
several people came forward to tell
their stories.

William Brennan, director of the
Home Defense Program of the Atlanta,
GA, Legal Aid Society, put a human
face on this issue and this amendment.
He told us of the story of Genie McNab,
a 70-year-old woman living in Decatur,
GA.

Mrs. McNab is retired. She lives
alone on Social Security and retire-
ment. In November of 1996, a mortgage
broker contacted her and, through this
mortgage broker, she obtained a 15-
year mortgage loan for $54,000 from a
large national finance company. Her
annual percentage rate was 12.85 per-
cent. Listen to the terms of the mort-
gage. She will pay $5696.49 a month until
the year 2011, when she will be ex-
pected, and required, to make a final
payment of $47,599.14—a balloon pay-
ment for an elderly lady living on So-
cial Security. By the time she is fin-
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ished with this mortgage that this fel-
low convinced her to sign for, her
$54,200 loan will have cost her $154,967,
and she faces a balloon payment of al-
most $48,000 at the end.

When Ms. McNab turns 83 years old,
she will be saddled with this balloon
payment that she will never be able to
make. She will face foreclosure of prob-
ably the only real asset in her life—
something she has worked for her en-
tire life—and she will be forced to con-
sider bankruptcy. She will face the loss
of her home and her financial security,
not to mention her dignity and sense of
well-being. Ironically, she had to pay
this mortgage broker a $700 fee to find
her this ‘“wonderful”’ loan—a mortgage
broker who also collected a $1,100 fee
from the mortgage lender.

Unfortunately, Ms. McNab is a typ-
ical target of the high-cost mortgage
lender—an elderly person, living alone,
on a fixed income. She is just the kind
of person who may suddenly have en-
countered the death of a spouse and the
loss of income, a large medical bill, an
expensive home repair, or mounting
credit card debt. All of these things
could push her over the edge, just mak-
ing regular monthly payments, not to
mention a $48,000 balloon payment, at
the age of 83.

These are all real-life circumstances
which make her an irresistible target
for some of the most unscrupulous
members of the mortgage industry in
America.

According to a former career em-
ployee of this industry who testified
anonymously at a hearing before Sen-
ator GRASSLEY’s committee, ‘“My per-
fect customer would be an uneducated
woman who is living on a fixed in-
come—hopefully from her deceased
husband’s pension and social security—
who has her house paid off, is living off
credit cards but having a difficult time
keeping up with her payments, and
who must make a car payment in addi-
tion to her credit card payments.”’

This industry professional candidly
acknowledged that unscrupulous lend-
ers specifically market their loans to
elderly widowed women, people who
haven’t gone to school, who are on
fixed incomes, have a limited command
of the English language, and people
who have significant equity in their
homes.

They targeted another such person
right here in Washington, DC, by the
name of Helen Ferguson. She also tes-
tified before Senator GRASSLEY’s com-
mittee. She was 76 years old at the
time. This is what she told us: As a re-
sult of predatory lending practices, she
was about to lose her home. In 1991, she
had a total monthly income of $504
from Social Security. With the help of
her family, she made a $229 monthly
mortgage payment on her home. How-
ever, on a fixed income she didn’t have
enough money for repairs. She started
listening to radio and TV ads about
low-interest home improvement loans.
She called one of the numbers. She
thought she had signed up for a $25,000
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loan. In reality, the lender collected

over $5,000 in fees and settlement
charges for a $15,000 loan.
Again, describing the predatory

cases, Ms. Ferguson decided she needed
to take out a loan. She thought she
was borrowing $25,000. After the fees,
she was borrowing $15,000. She was liv-
ing on $500 a month in Social Security.
The interest rate the lender charged
her was 17 percent. Her mortgage pay-
ments went up to $400 a month—almost
twice her original payment. Over the
next few years, this lender repeatedly
tried to lure Ms. Ferguson into more
debt. He called her at home, called her
sister at home and at work, and he sent
her letters, and, God bless him, he even
sent a Christmas card. In March of
1993, she gave in to this lender, bor-
rowing money to make home repairs.

By March of 1994, she could not keep
up with her mortgage payments. She
signed for a loan with another lender,
unaware that it had a variable interest
rate and terms that caused her pay-
ments to rise to $600 a month and even-
tually to $723 a month. Remember, $500
a month was her Social Security in-
come. She is now up to $723 a month in
mortgage payments. For this loan, she
paid $5,000 in broker fees and more
than 14 percent in total fees and settle-
ment charges. The first lender also
continued to solicit her. She eventu-
ally signed up for even more loans.
Each time, the lender persuaded her
that refinancing was the best way out
of her predicament.

Ms. Ferguson was the target of a
predatory loan practice known as loan
flipping.

Why is this an important discussion
in the middle of a bankruptcy bill? Be-
cause, frankly, these bottom feeders
make terrible loans to vulnerable peo-
ple who ultimately end up in bank-
ruptcy court, taking away the homes
of people such as Ms. Ferguson.

I have tried to convince my col-
leagues on the committee that if we
are going to reform the bankruptcy
code, for goodness’ sake, why would we
reward people who are making these
terrible arrangements with elderly,
low-income people, with limited edu-
cation, and taking away the only thing
they have on Earth—their homes?

When I say this to the financial in-
dustry and the credit card industry,
they say, ‘“You just don’t understand
the free market.”” The free market?
This isn’t a free market. This is some
of the worst corruption, worst credit
practices in America. We are about to
protect them with this bill.

Let me tell you what Senator GRASS-
LEY said about it when he held this
hearing back in 1998. My colleague
from Iowa has a lot of Midwestern wis-
dom to share here:

What exactly are we talking about when
we say that equity predators target folks
who are equity rich and cash poor? These
folks are our mothers, our fathers, our aunts
and uncles, and all people who live on fixed
incomes. These are people who often times
exist from check to check and dollar to dol-
lar, and who have put their blood, sweat, and
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tears into buying a piece of the American
dream and that is their own home.

He goes on to say:

Before we begin this hearing, I want to
quote a victim—a quote that sums up what
we are talking about here today. She said
the following: ‘““They did what a man with a
gun in a dark alley could not do: they stole
my house.”

That is Senator GRASSLEY talking
about predatory lenders, who are pro-
tected by this bankruptcy bill. That is
why I am offering this amendment.
They don’t deserve this protection. Ms.
Ferguson was eventually obligated to
make more than $800 monthly pay-
ments, although her income was $500—
and the lenders knew it from the start.
In 5 years, the debt on her home—this
elderly lady living on Social Security—
increased from $20,000 to over $85,000.

She felt helpless and overwhelmed. It
was only after contacting AARP that
she realized these lenders were vio-
lating the Federal law.

Lump-sum balloon payments on
short-term loans, loan flipping, the ex-
tension of credit with a complete dis-
regard for the borrower’s ability to
repay—these aren’t the only abusive
mortgage practices. Lenders on these
secondary mortgages sometimes in-
clude harsh repayment penalties in the
loan terms, or rollover fees and charges
into the loan, or negatively amortize
the loan payment so the principal actu-
ally increases over time—all of which
is prohibited by law, although ordinary
homeowners are unlikely to even know
that. Some of these homeowners will
make it to a lawyer and get help before
it is too late. Many of them will be
forced into bankruptcy court. They
will walk into that court, and this
slimy individual and his company,
which has given them this terrible loan
that violates the law, will stand up
proudly, through his lawyer, and take
it all away.

This bill will not even address that
issue unless the Durbin amendment is
adopted.

On March 5, US News & World Report
featured a telling article in their busi-
ness & technology section entitled:
“Sometimes a deal is too good to be
true: Big-bank lending and inner-city
evictions.” In the article Jeff Glasser
describes two cases that originate from
my home state of Illinois that I want
to share with you.

The first involves Goldie Johnson.
The lender was Equicredit, a subsidiary
of Bank of America:

Goldie Johnson is a 7l-year-old home-
owner who lives on the Westside of Chi-
cago with her daughter and 4 grand-
children. Her income is $1,270 a month
from Social Security and pension. Be-
tween June 1996 and March 1999, Ms.
Johnson entered into at least three re-
financing agreements with various
subprime lenders and brokers.

In March, Ms. Johnson was contacted
through a phone solicitation by a
mortgage broker, who promised Ms.
Johnson that she could get a new loan
that would refinance her two existing
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mortgages, provide her with $5,000 in
extra cash and lower her monthly
mortgage payments. Ms. Johnson was
in desperate need of cash to repair her
kitchen. She agreed to meet with the
broker.

She met with broker twice. On sec-
ond visit she was presented with a myr-
iad of papers to sign.

Ms. Johnson, who suffers from glau-
coma was not able to read the docu-
ments carefully. In fact, after looking
over only a few of the papers she
stopped because her eyes became too
tired to continue.

Nonetheless, based on the broker’s
promises and representations that the
loan would provide her with cash to re-
pair her kitchen and lower her mort-
gage payments, Ms. Johnson signed the
loan documents. She was not provided
with copies of any of the documents.

The mortgage documents created a
loan transaction between Ms. Johnson
and Mercantile for the principal
amount of $90,000 with an annual per-
centage rate of 14.8 percent.

The transaction created a 15-year
loan with monthly mortgage payments
of $994.57, excluding taxes and insur-
ance, with a balloon payment on the
180th month of $79,722.61.

The monthly mortgage payment was
80 percent of this retired lady’s income.

The final Dballoon payment—the
amount of principal owed after Ms.
Johnson pays the lender approximately
$1,000 a month over 15 years—was
greater than the secured debt on her
home before she entered into this
agreement.

Ms. Johnson received no proceeds
from the transactions. The broker and
lender received at least $9,760 in points
and fee from the loan. Equicredit is
now attempting to foreclose on Ms.
Johnson’s home.

Then the case of James and Clarice
Mason, the lender was Fieldstone, then
Household.

James Mason, age 62, with his wife
Clarice who died on June 8, 1999, owned
and lived in his home on the west side
of Chicago since 1971.

In 1991, the Masons successfully paid
off the original mortgage on their
home.

In 1993, Mrs. Mason became disabled
due to diabetes and arthritis.

In 1995, Mr. Mason became disabled
due to a stroke. The stroke has left Mr.
Mason with brain damage that has im-
paired his memory and thinking.

In November 1998, Mr. and Mrs. Ma-
son’s home was free and clear of all
liens.

On or about the end of November
1998, they were repeatedly solicited for
home repair work. Mrs. Mason eventu-
ally agreed to meet with home repair
company and later mortgage broker.
They promised the necessary repairs
would cost $15,000 and that the broker
would help them find financing.

On December 6, 1998, about a week
after completing the loan application,
Mrs. Mason was hospitalized for com-
plications arising from her diabetes.
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On December 7, 1998, Mrs. Mason was
visited at the hospital by a broker who
explained that he had come to visit
Mrs. Mason and to help her complete
her loan transaction. What a wonderful
person. He then present Mrs. Mason
with numerous documents and told
Mrs. Mason to sign them. The agent of
the company provided Mrs. Mason with
no opportunity to review the docu-
ments, but assured her that this was
the loan she had ‘‘discussed’” with New
Look that would allow her home to be
repaired.

Mrs. Mason, although unclear about
what she was signing, signed all the
documents provided by the agent be-
cause she trusted him. She believed he
was trying to help.

At the time she signed the loan docu-
ments, Mrs. Mason was in a disoriented
state due to her severe illness. At the
time she signed the loan documents,
Mrs. Mason’s vision was impaired be-
cause of a cataract on one of her eyes.
At no time was Mr. Mason, co-owner of
the home, asked to sign any of the loan
documents. Nonetheless, Mr. Mason’s
forged signature appears on the mort-
gage agreement. The documents that
were ‘‘signed’ created a 30-year loan
agreement, with a principle of $70,000.

Under the terms of the loan, Mr. and
Mrs. Mason’s monthly mortgage pay-
ment was to start at $601.41 and adjust
upward to $697.

Remember, this is an elderly couple
retired with their home all paid for,
and to get $15,000 worth of repairs on
their home, they signed on to a mort-
gage that cost them about $700 a
month.

Under the terms of the loan, Mr. and
Mrs. Mason were charged at least $7,343
in prepaid finance charges.

The home contractor received $35,000.

The Masons received no money.

Work was barely started and never
completed.

A suit was filed against the home re-
pair company, broker, and two lenders.

After the suit, the home was severely
damaged by a suspicious fire.

Mr. President, I ask unanimous con-
sent that this US News & World Report
article be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From U.S. News & World Report, March 5,

2001]
SOMETIMES A DEAL IS Too GooD To BE TRUE
(By Jeff Glasser)

CHICAGO.—One day in March 1999, mortgage
broker Mark Diamond arrived on Goldie
Johnson’s west-side doorstep, his portable
photocopier in tow. Here’s the 72-year-old re-
tiree’s version—from court papers and inter-
views—of how Diamond’s promise to save her
thousands of dollars may end up costing
Johnson her home: He told her that if she re-
financed her mortgage, he could cut her
debts and get her up to $8,000 in cash. With
the money, she could fix her rotting kitchen
floors and replace the rickety basement
beams. But to get the cash, she had to act
fast. (She believed him. He said he was ‘‘in
the business of helping senior citizens.”’) He
handed her a thick stack of loan papers.
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Johnson, who suffers from glaucoma, says
she could barely read them. ‘“Don’t worry
about it,” he said. So she signed, 13 times.

Johnson says she never saw any cash. The
loan she signed saddled her with monthly
payments of $994.57—about $200 more than
she had been paying—and consumed about 80
percent of her fixed income. A balloon pay-
ment of $80,000 would be due the year John-
son turns 86. Meanwhile, Diamond’s company
fee for selling the loan came to $9,010. “I’'ve
heard of sticking people up with guns, not
with pens,” says Johnson, who cannot pay
the mortgage and is fighting to save her
home from foreclosure in court. Diamond
disputed her account and denied wrongdoing
through his lawyer.

What’s unusual about the case of Goldie
Johnson is that she wasn’t simply the al-
leged victim of a fast-talking predator. Her
loan was sold to a company called
EquiCredit, a subsidiary of the Bank of
America, a prestigious institution not often
linked to inner-city evictions. But Bank of
America is one of a number of the nation’s
top commercial banks, including Citigroup
and J. P. Morgan Chase, that have recently
inked deals with subprime lenders—compa-
nies that offer loans to people with less than
perfect credit. Subprime loans promise profit
margins far greater than do low-interest con-
ventional mortgages.

This foray by the big banks coincides with
a surge in the number of subprime loan de-
faults. Certainly not all subprime loans are
predatory. But foreclosures in the Chicago
area by subprimes have risen from 131 in 1993
to 4,958 in 1999, according to the National
Training and Information Center, a watch-
dog group. Consumers in other areas are also
complaining about lending abuses, causing
more than 30 states and dozens of cities to
consider curbs on predatory lending.

The upswing in defaults poses a double
challenge for the big banks: They must fend
off hundreds of lawsuits brought against
their subsidiaries. As they do so, they will be
asked to bring better practices to an indus-
try derided as ‘‘legalized loan sharking’ by
detractors.

The tactics are all too familiar. Critics call
one the ‘“‘bait’” scam: In Philadelphia, where
the 3,226 foreclosures last year were almost
double the number in 1997, a poor veteran
named Leroy Howard says in bankruptcy pa-
pers that he was lured into refinancing his
mortgage with an offer of $4,000 in cash and
debt relief. When he accepted, his mortgage
doubled in size to $40,000, including $9,040 in
new fees and charges. Howard’s attorney
charges the lender made the loan even
though it was aware Howard could not repay
it; a notation in his file says he would use
the cash for food. Citigroup, which acquired
the loan’s servicing rights, settled the case.

There’s the hard sell: In Chicago, it is al-
leged in court that a home improvement con-
tractor, along with a mortgage broker, went
to a local hospital and persuaded a woman
admitted there to refinance on unfavorable
terms. ‘“You couldn’t tell him no that day,”
says Valerie Mason, daughter of the woman,
who has died.

The banks don’t condone these tactics.
““Small, unscrupulous lenders don’t have to
follow the rules,” says Howard Glaser, chief
lobbyist for the Mortgage Bankers Associa-
tion. The responsible lenders ‘‘get tainted by
what the bad actors do.”” The major lenders—
including Citigroup and Bank of America—
argue that subprime lending doesn’t bilk the
innocent or gut neighborhoods. Far from it,
they say: The vast majority of the loans help
people with bad credit to repair their homes
and settle their debts. A decade ago, home-
owners with imperfect credit would have
paid 5 to 10 percentage points more for loans,
they say, if they could get a loan at all. The
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banks also claim that the number of preda-
tory lending cases is minuscule, though con-
sumer advocates disagree. (There are no na-
tional data to resolve that dispute.)

Flipping and packing. The taint of preda-
tory lending hasn’t deterred major banks
from entering the growing subprime market.
There were 856,000 subprime loans issued in
1999, six times as many as in 1994. Those
loans often produce margins eight times
those of conventional mortgages, although
there’s a greater risk of default and higher
servicing costs. Banks can make more
money by packaging subprime loans as mort-
gage-backed securities and selling them to
mutual funds.

But can the major banks help curb bad
practices? Citigroup will be the largest test
case. In November, the company completed a
$27 billion acquisition of Associates First
Capital, which was spending $19 million to
fight more than 700 lending lawsuits. The
suits spotlight more questionable tactics.
For example, Associates established quotas
for refinancing loans over and over, or ‘‘flip-
ping’’ them, with no benefit to the consumer,
former company employees testified. (Its
motto, according to the court papers: “A
loan a day or no pay.”)

Another common practice, employees said,
was the ‘“‘packing’’ of costly insurance prod-
ucts into the price of a loan. Consider the
testimony of Rick McFadden, a branch man-
ager in Tacoma, Wash. When he failed to
tack on the insurance, the boss would crum-
ple a piece of paper into the phone. ‘“You
hear that?”’ the boss would say. ‘“That’s your
loan. It doesn’t have any insurance on it.

.’ And into the trash it would go. A
Citigroup spokesman declined to comment
on the testimony but said the issues ‘‘have
been addressed in the pledges we’ve made.”’
Citi settled a Georgia class-action ‘‘packing”
lawsuit in January for $9 million and, U.S.
News has learned, a similar suit in Pennsyl-
vania. In reforms announced last fall (includ-
ing caps on fees and improved training), the
company condemned the practices of ‘‘pack-
ing”’ and “‘flipping.”’

Still, victims seeking restitution are hav-
ing a hard time figuring out who is to blame.
In Goldie Johnson’s case, her loan was solic-
ited by Diamond but ended wup in
EquiCredit’s portfolio. The Bank of America
subsidiary then tried to foreclose on John-
son. The company claimed in court, however,
that it was not responsible for tactics used
to sell the original mortgage. (Since the law-
suit was filed, the loan has been sold again.)
The insulation of the banks rankles legal-aid
lawyers. ‘At some point, the ostrich defense
doesn’t work,” says Johnson’s attorney, Ira
Rheingold.

While lawyers and lenders duke it out,
once stable neighborhoods in places like
Maywood, Ill., a working-class Chicago sub-
urb, are filled with boarded-up houses result-
ing from foreclosures. Resident Delores
Rolle, 51, says gang members from the Latin
Kings took over an abandoned house, put up
drapes, and used it for drug dealing. ‘‘This
has been a nightmare,” says Rolle. ‘‘It’s Bei-
rut around here.”

Mr. DURBIN. As demonstrated in
these cases, the people soliciting these
loans have won their trust and con-
fidence, and the homeowners are reluc-
tant to believe that they have been so
ruthlessly taken in.

Just this morning the Washington
Post reported that the Federal Trade
Commission sued the Associates, a
lending unit of Citigroup, for its preda-
tory lending practices.

This is not just an occasional store-
front operation. The growth of these



S1944

predatory loans tells us we are dealing
with a national phenomenon. This is
what they said at the FTC about this
group from Citigroup called Associates:

“They hid essential information from con-
sumers, misrepresented loan terms, flipped
loans [repeatedly offering to consolidate
debt into home loans] and packed optional
fees to raise the costs of the loans,” said
Jodie Bernstein, director of the FTC’s Bu-
reau of Consumer Protection. The practices,
she said, “‘primarily victimized . . . the most
vulnerable—hardworking homeowners who
had to borrow to meet emergency needs and
often had no other access to capital.”

Mr. President, I ask unanimous con-
sent that this article from today’s
Washington Post be printed in the
RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From The Washington Post, March 7, 2001]
FTC SUES LENDING UNIT OF CITIGROUP
ASSOCIATES ACCUSED OF ‘‘ABUSIVE’ ACTS
(By Sandra Fleishman)

The Federal Trade Commission yesterday
sued a recently acquired arm of financial
giant Citigroup Inc., accusing it of deceiving
often cash-strapped home-equity borrowers
through ‘‘systematic and widespread abusive
lending practices.”’

The case is the largest ever brought for
abusive or predatory lending by the FTC, the
government’s chief consumer-protection
agency. If the case is proven, the FTC esti-
mates that it could result in hundreds of
millions of dollars in refunds to tens or hun-
dreds of thousands of borrowers.

The suit filed in U.S. District Court in At-
lanta names New York-based Citigroup,
CitiFinancial Credit Co. and the acquired
companies, Associates First Capital Corp.
and Associates Corp. of North America, col-
lectively known as Associates.

Associates, which specialized in loans to
higher-risk borrowers, was one of the na-
tion’s largest home-equity lenders when
Citigroup bought it in November for $31 bil-
lion. It was then wrapped into the bank’s
CitiFinancial unit.

Yesterday’s action was sought by con-
sumer activists, who for years labeled Asso-
ciates as the worst predatory lender in the
country.

The FTC has been investigating Associates
since at least 1998, when the company was a
subsidiary of Ford Motor Co. Ford eventu-
ally spun it off.

In a statement issued yesterday, Citigroup
said, ‘““We regret that we have been unable to
resolve the FTC claims regarding past prac-
tices of the Associates without litigation.”

The statement also said: ‘““From the time
we announced our intent to acquire Associ-
ates, we indicated our full commitment to
resolve concerns that had been raised about
their business. To date, we have reached out
to nearly a half-million customers including
every Associates home loan customer, and
we will continue these outreach efforts.”

According to the FTC suit, Associates’ ag-
gressive marketing ‘‘induced consumers to
refinance existing debts into home loans
with high interest rates, costs and fees and
to purchase high-cost credit insurance.”’

“They hid essential information from con-
sumers, misrepresented loan terms, flipped
loans [repeatedly offering to consolidate
debt into home loans] and packed optional
fees to raise the costs of the loans,” said
Jodie Bernstein, director of the FTC’s Bu-
reau of Consumer Protection. The practices,
she said, ‘“‘primarily victimized . . . the most
vulnerable—hardworking homeowners who
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had to borrow to meet emergency needs and
often had no other access to capital.”

The suit seeks financial redress but doesn’t
specify an amount, “If all of the charges are
proven [the amount] could be much more
than $500 million,”” Bernstein said. That
number is drawn from the Associates finan-
cial reports, which show earnings of more
than $500 million from 1995 to 1999 in single-
premium credit life insurance premiums
alone.

Single-premium credit life insurance,
which enrages consumer groups, is paid up-
front through a home loan, rather than
monthly.

Because such insurance was factored into
the loans, it added ‘‘hundreds or thousands of
dollars to consumers’ loan costs,” and in
many instances ran out years before the
home loan did, the FTC said. Credit life in-
surance is a way to cover the borrower’s loan
payments in the case of death, illness or loss
or employment. But the FTC said Associates
employees did not always mention or explain
products and discouraged consumers from re-
fusing them.

Federal and state regulators cleared the
way for the Citigroup-Associates merger last
year despite consumer groups’ pleas that
Citigroup first be required to agree to spe-
cific steps to protect consumers.

Yesterday, consumer groups welcomed the
FTC suit but sought further action.

“The FTC case backs up what we’ve been
saying, that Associates has been ripping off
homeowners across the country,” said Maude
Hurd, president of the Association of Com-
munity Organizations for Reform Now.

Citigroup’s stock closed yesterday at
$48.63, up 38 cents, on the New York Stock
Exchange. John Wimsatt, who tracks
Citigroup for Friedman, Billings, Ramsey
Group Inc., said strong investor confidence
in the company reflects ‘‘consensus esti-
mates that it will earn about $15.8 billion” in
2001 and the belief that the company, aware
of the FTC investigation, either put money
into reserves to cover the litigation ‘‘or
factored it into the purchase price.”

Most of the other 14 predatory lending
cases the FTC has brought since 1998 have
been settled. One case still in litigation in-
volves Washington-based Capital City Mort-
gage Corp.

Mr. DURBIN. The problem of preda-
tory financial practices in the high-
cost mortgage industry is relevant to
bankruptcy because it is driving wvul-
nerable people into bankruptcy. These
people are not entering bankruptcy in
order to abuse the system. They are fil-
ing bankruptcy because the reprehen-
sible tactics of unscrupulous lenders
have driven them into insolvency and
threatens their homes, cars, and other
necessities; frankly, everything they
own on Earth.

My amendment prohibits a high-cost
mortgage lender that extended credit
in violation of the provisions of the
Truth-In-Lending Act from collecting
its claim in bankruptcy.

I repeat this because the credit in-
dustry which opposes this amendment,
opposes the following: A suggestion by
me that if you have made a high-cost
mortgage loan and in doing so violated
the provisions of the Truth in Lending
Act, you cannot go into bankruptcy
court and be protected by the laws of
the United States. If you violated the
law to create this mortgage, then the
bankruptcy court law will not protect
you. It is that simple. You wonder why
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these major credit companies and fi-
nancial institutions oppose this amend-
ment. They say: If you get your nose
under the tent, DURBIN, we don’t know
where you are going next.

I suggest to them that they ought to
look outside their tent for a moment at
some of the scummy practices of peo-
ple who say they are also their broth-
ers and sisters in the mortgage credit
industry. They should not make ex-
cuses for them and expect the Amer-
ican people to trust the mortgage cred-
it industry when they tell us they have
the best interest of consumers in
America in their hearts.

The result of my amendment will be
that when individuals like Genie
McNab, Helen Ferguson, Goldie John-
son, or the Masons, goes to the bank-
ruptcy court—seeking last-resort help
for the financial distress an unscrupu-
lous lender has caused her—the claim
of the predatory home lender will not
be allowed.

If the lender has failed to comply
with the requirements of the Truth in
Lending Act—a law created by Con-
gress and signed by the President—for
high-cost second mortgages, the lender
will have absolutely no claim against
the bankruptcy estate.

My amendment is not aimed at all
subprime lenders or all second mort-
gages. Indeed, it is only aimed at the
worst, most predatory scum-sucking
bottom feeders in this industry. My
provision is aimed only at practices
that are already illegal under the law.
It does not deal with technical or im-
material violations of the Truth in
Lending Act. Disallowing the claims of
predatory lenders in bankruptcy cases
will not end these predatory practices
always. But for goodness sake’, why
should we come to this floor and pass a
law to protect these people? It is one
step we can take to curb credit abuse
in a situation where the lender bears
primary responsibility for the deterio-
ration of a consumer’s financial situa-
tion.

AMENDMENT NO. 17

Mr. President I send my amendment
to the desk.

The PRESIDING OFFICER. Is the
Senator seeking consent to set aside
the pending amendment?

Mr. DURBIN. Yes, I ask unanimous
consent.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report the amendment.

The bill clerk read as follows:

The Senator from Illinois [Mr. DURBIN],
proposes an amendment numbered 17.

Mr. DURBIN. Mr. President, I ask
unanimous consent the reading of the
amendment be dispensed.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To make an amendment with re-

spect to predatory lending practices, and

for other purposes)

At the end of subtitle A of title II, add the
following:
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SEC. 204. DISCOURAGING PREDATORY LENDING
PRACTICES.

Section 502(b) of title 11, United States
Code, is amended—

(1) in paragraph (8), by striking ‘‘or’’ at the
end;

(2) in paragraph (9), by striking the period
at the end and inserting ‘‘; or’’; and

(3) by adding at the end the following:

‘“(10) the claim is based on a secured debt,
if the creditor has failed to comply with any
applicable requirement under subsection (a),
(b), (c), (d), (e), (), (g), (h), or (i) of section
129 of the Truth in Lending Act (15 U.S.C.
1639).”.

Mr. DURBIN. Mr. President, I rep-
resent to Members of the Senate that
my description of this amendment is
very simple. Senator GRASSLEY is on
the floor, and I can say his hearings be-
fore the Select Committee on Aging re-
garding predatory lending have in-
spired us to offer this amendment.
Some of the statements he made dur-
ing the course of those hearings about
the abuses of predatory lending and the
victims across America have led us to
offer an amendment on the floor of the
Senate to the bankruptcy bill to say
these people who are taking advantage
of otherwise good citizens should not
be allowed the protection of the bank-
ruptcy court. If they violate the law in
creating this debt, they shouldn’t be
able to hide behind the bankruptcy law
when they go to court.

I hope even my friends in this Cham-
ber who feel very strongly about the
credit and financial industry, during
the course of the consideration of this
debate on this amendment, will at
least find some sympathy and under-
standing for people such as those I
have described—good, hard-working
Americans living in retirement who
have been victimized by people engaged
in illegal practices. I hope we can
adopt this amendment as part of the
reform of our bankruptcy system to
keep in mind some of the victims of
the credit system from some of the
worst perpetrators.

I yield the floor.

Mr. HATCH. Mr. President, I ask
unanimous consent that the Senate re-
sume consideration of the pending
Leahy amendment No. 13 at 5:30 pm
and there be up to 20 minutes equally
divided in the usual form.

I further ask consent that at the con-
clusion of this debate, the amendment
once again be laid aside and the Senate
resume consideration of the Wellstone
amendment No. 14 and there be up to 60
minutes equally divided in the usual
form.

I further ask consent that at the con-
clusion of the debate on the Wellstone
amendment, the Senate proceed to vote
in a stacked sequence on or in relation
to the Wellstone amendment, to be fol-
lowed by a vote on or in relation to the
Leahy amendment, and that no amend-
ments be in order to either amend-
ment.

Further, I ask that there be 2 min-
utes equally divided for closing re-
marks prior to the second vote in the
series.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. HATCH. As a result of this agree-
ment, at least two back-to-back votes
will occur at 6:50 this evening. So I put
all colleagues on notice that we will
have at least two back-to-back votes.

AMENDMENT NO. 17

Mr. President, as I understand it, the
amendment of the distinguished Sen-
ator from Illinois, the predatory lend-
ing amendment, takes away the lend-
er’s right to satisfy a claim to get paid
on the debtor’s bankruptcy if there was
any ‘“‘material”’ Home Ownership Eaq-
uity Protection Act violation. The
Home Ownership Equity Protection
Act is not a predatory lending law. Any
attempt to characterize it as such is
misleading and inflammatory.

Many legitimate lenders—banks,
community banks, and finance compa-
nies—make home equity loans which
fall under this act, codified section 129
in the Truth in Lending Act. Section
129 recognizes a legitimate sector of
the home lending market, certainly
one that is not ‘‘predatory’” and al-
ready provides ample protection for
consumers, both in the form of disclo-
sures and substantive prohibitions and
remedies for violations of this act.

First, this is a banking amendment.
This is outside the jurisdiction of this
committee. Second, and more impor-
tantly, this amendment is problematic
in its effect in a number of ways. For
instance, it will adversely affect the
availability of credit to certain con-
sumers, many of whom may be low in-
come and minorities whom this amend-
ment purports to protect. Moreover,
the secondary markup for such mort-
gages will also be affected, thereby
placing upward pressure on the pricing
of such loans.

A number of the horror stories given
are already covered by current law, and
we should be enforcing those laws.

It appears this amendment, though
seemingly well meaning, might create
more problems than it might remotely
solve. Already there are numerous pro-
tections and built-in super-remedies af-
forded the borrowers under the Home-
ownership and Equity Protection Act.
For example, a consumer can rescind
any loan that violates the provision.
This alone takes care of any conceiv-
able problem in bankruptcy. Further-
more, all material violations result in
civil liability under the Home Owner-
ship Equity Protection Act and en-
hance civil remedies such as ‘‘an
amount equal to the sum of all finance
charges and fees paid by the consumer,
unless the creditor demonstrates that
the failure to comply is not material,”
in addition to actual damages, statu-

tory damages, attorney’s fees, and
costs.
Furthermore, to justify the harsh

punishment it creates, in addition to
those penalties already available in the
Home Ownership Equity Protection
Act, this amendment does not even re-
quire any finding that such a violation
was the cause of the debtor going into
bankruptcy.

That is not good law. That is not the
way we should be making law. Nor does
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it require that a violation of the Home
Ownership Equity Protection Act had
to have been found for this draconian
remedy to take place.

The result, I am afraid, will be litiga-
tion within a bankruptcy proceeding
and a bankruptcy judge passing judg-
ment on Federal lending laws. Further-
more, I don’t know why every debtor
will not allege a violation of the Home
Ownership Equity Protection Act in
the hopes of winning this lottery of
getting your home mortgage wiped out
for even minor violations which did not
contribute in any way to the bank-
ruptcy of the debtor.

This is just plain bad policy. We can’t
permit this type of an amendment on
this bill. It is one thing to use rhetoric
about predatory lenders, but I believe
the current law takes care of that, and,
frankly, I don’t think we should try to
disturb it with an amendment that
doesn’t do the job and, in fact, can do
an awful lot of harm.

We have to oppose the sincere amend-
ment of the distinguished Senator. I
hope our colleagues will vote it down.
It would cause tremendous problems.

Last, but not least, I know my col-
league is not trying to do this—or at
least I believe he is not trying to do
this—but this would lead to all kinds of
unnecessary litigation, unnecessary
failures, to be able to resolve problems
as they arise and, frankly, fly in the
face of good bankruptcy legislation.

I think the bill and current law in
the bill, combined, do take care of
some of the problems about which the
distinguished Senator is concerned.
But his amendment would cause an
awful lot of problems. In the end I
think all it would do is lend a lot of
solace to a lot of lawyers who want to
make a lot of money off what clearly
are not reasons for the bankruptcy.

We have to oppose this amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. I briefly respond to say
to my friend from Utah, keep in mind
the people you are protecting by oppos-
ing this amendment. Keep in mind the
institutions which you are trying to
protect by opposing this amendment.

These are people who are preying on
our parents and grandparents, living in
their retirement, subjected to Iloan
terms and conditions that are out-
rageous by any moral standard.

We are saying is, after they have per-
petrated these frauds to the public,
after they have literally threatened to
take away a home from a retired per-
son with a loan that is unconscionable
and violates the law, we want them to
have free rein in bankruptcy court to
pursue their claim.

I don’t think that is right. Why in
the world is this Senate spending its
good time and the money of taxpayers
on hearings involving predatory lend-
ing, coming up with all of these won-
derful speeches about how terrible
these people are, and when we have a
chance in the bankruptcy law to fi-
nally do something to stop these awful
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predatory lending practices, we refuse?
We refuse.

All of the moral indignation we were
able to muster in these committee
hearings about the outrageous exam-
ples of what is happening to senior citi-
zens and low-income people, we forget
as soon as we come to the floor and
start talking about a bankruptcy law.

I don’t care about committee juris-
diction. That may be an issue to some;
it is not to me. I am more concerned
about the people who expect bank-
ruptcy code reform to be sensitive to
borrowers as well as lenders. I hope my
colleagues in the Senate will support
my amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. HATCH. Will the Senator from
Florida yield for one last comment?

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, when we
had this amendment in the committee,
it had to be a substantive violation.
The current amendment, as we view it,
would provide for triggering with even
a technical violation. That would be
catastrophic in bankruptcy law. We
just cannot support this amendment.

I know the distinguished Senator is
trying to do something worthwhile,
and I do not believe there should be
predatory lending any more than he
does, but I do think we take care of it
in this bill. But under this current
amendment, it is even worse than the
amendment he was prepared to offer in
committee because even a technical
violation would trigger what he wants
to do. So I just need to make that
point for the record, and I am happy to
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. GRAHAM. Mr. President, I ask
unanimous consent to proceed as in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAHAM. Mr. President, I ask,
immediately upon the completion of
my remarks, my colleague, Senator
CORZINE, be recognized.

Mr. HATCH. Reserving the right to
object, I ask Senators how much time
they intend to take?

Mr. GRAHAM. We will take approxi-
mately 15 minutes apiece.

Mr. HATCH. I have no objection.

The PRESIDING OFFICER. The Sen-
ator from Florida is recognized.

Mr. GRAHAM. I thank the Chair.

(The remarks of Mr. GRAHAM and Mr.
CORZINE pertaining to the introduction
of S. 481 are located in today’s RECORD
under ‘‘Statements on Introduced Bills
and Joint Resolutions.”)

Mr. HATCH. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEAHY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.
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The PRESIDING OFFICER. Without

objection, it is so ordered.
AMENDMENT NO. 17, AS MODIFIED

Mr. LEAHY. Mr. President, I send to
the desk a modification of the amend-
ment by the Senator from Illinois, Sen-
ator DURBIN. I am advised that this
modification has been cleared with
Senator HATCH and his side.

The PRESIDING OFFICER. The
amendment is so modified.

The amendment, as modified, reads
as follows:

At the end of subtitle A of title II, add the
following:

SEC. 204. DISCOURAGING PREDATORY LENDING
PRACTICES.

Section 502(b) of title 11, United States
Code, is amended—

(1) in paragraph (8), by striking ‘‘or”’ at the
end;

(2) in paragraph (9), by striking the period
at the end and inserting ‘‘; or’’; and

(3) by adding at the end the following:

‘“(10) the claim is based on a secured debt,
if the creditor has materially failed to com-
ply with any applicable requirement under
subsection (a), (b), (c), (d), (e), (), (g), (h), or
(i) of section 129 of the Truth in Lending Act
(15 U.S.C. 1639).”".

Mr. LEAHY. Mr. President, I know
we are waiting for other Members to
come to the floor. It is interesting. I
have listened to the outpouring of grief
following the tragic events in Southern
California, the shooting in the high
school. As a parent, I obviously look at
that and can only begin to imagine the
terror that was in the hearts of the
parents of all the children there—not
knowing from the initial reports
whether their child was alive or in-
jured. And then, of course, it had to be
the worst grief any parent could feel to
find out their children had been killed.

I could not help but think of my own
son, who teaches high school in that
area. But one has to think of anybody,
whether they know them, are related
to them or not, in such a case because
the whole country is involved. It is al-
most a John Donne reference in this
case, and I think of this body having
intense debate a couple of years ago
after the tragedy at Columbine. It was
actually one of our better debates. We
discussed—both Republicans and
Democrats—the fact that there are a
number of different causes—no one
magic thing, no one cause that sends a
young person out to do such a terrible,
almost inexplicable deed; and in each
of these instances when they have hap-
pened, and in those instances where the
police have caught somebody prior to
it happening, there is not a common
denominator.

If there was some matrix that you
could apply to each one of these, it
would be, I suppose, easy enough to
stop them. But there isn’t. It is not
just a question of stricter laws, not
just a question of more teachers, not
just a question of more security; it is
not just a question of gun laws. But
there are parts of each of those. What
was so good about the debate on the ju-
venile justice bill, which became the
Hatch-Leahy juvenile justice bill, is
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that we referred to each aspect and we
debated and voted on everything from
counseling for juveniles to stricter
laws on juveniles, closing the gun show
loophole, providing tools for teachers
and communities. We passed the bill by
overwhelming margin. It got 73 votes. I
think we can all feel that we had done
something for the country.

But the bill never came back. It was
never voted on again. It went into a
conference committee and never came
out. There was never a vote there. Yet
I wonder, if you are a parent, and you
see a child killed, and you think that
at least some things could be done to
stop this from happening somewhere
else, if you would not think that would
be a top priority. We obviously thought
it was at a time when this Senate was
probably embroiled in the most par-
tisan divisions that I have seen in 25
years. You would think that it would
because we had 73 votes. This was a
case where Democrats, Republicans,
liberals, and conservatives, came to-
gether and we passed this bill.

But then a decision was made some-
where, and it never came back. It was
never voted on again and was never
signed into law because the Congress
decided never to act on it again. It was
a hollow promise to the parents and
the teachers and the children of Amer-
ica. We lost any sense of urgency on
this bill that got 73 votes.

But we passed the bankruptcy law—a
flawed bankruptcy law, in my view—
last year. That got 70 votes, less votes
than juvenile justice and, by God, we
have to bring it right back up here
again—not because the owners of the
credit card companies are being shot at
or their children are being shot at, not
because they are all going out of busi-
ness. In fact, they have record profits
and will have greater ones under this
bill because the commercial interests
have been heard rather than the inter-
ests of parents, children, and teachers.

I mention this in passing. I know
there are others on the floor seeking
recognition, and I will yield in a mo-
ment.

If the Senate is to be the conscience
of this Nation, don’t we have to some-
times ask ourselves what are our prior-
ities? How can any parent, how can any
Senator, how can any American, with
the carnage in our schools or on our
streets, look at some of the terrible
things happening with our youth and
ask, Why are we in such a hurry to pass
a piece of commercial special interest
legislation and we cannot bring our-
selves to take the final step across the
finish line on the juvenile justice bill?

I cannot accept that, and, frankly, it
is not that sense of priority that
brought me from my State of Vermont
to serve in the Senate.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, today
we are debating an extremely com-
plicated and extremely important piece
of legislation, the bankruptcy reform
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bill. With the exception of a small
number of amendments adopted by the
Judiciary Committee last week, S. 420,
the bill before us, is the same bill that
President Clinton vetoed last year. The
passing of a few months, and the
change of Presidents has not made this
bill any better, or more fair, or more
balanced, or more worthy of this Con-
gress than was the one we passed last
year. It is still a bad bill and I urge my
colleagues to oppose it.

Supporters of the bill have put enor-
mous pressure on the Congress to act
quickly and pass the bill again because
President Bush has indicated he will
sign it. The majority wanted to bring
the bill directly to the floor without
going through committee, notwith-
standing the fact that we have a very
different Senate after the last election.
We had to fight for every moment of
committee consideration. We did suc-
ceed in convincing the majority that
the Judiciary Committee should con-
sider the bill in committee. We had a
quick hearing, and a markup, and I
think the bill was improved in the
process. Then, the same day that we
voted the bill out of committee, the
majority leader sought consent to
bring the bill up on the floor. I am
sorry this rush to judgment is hap-
pening. I believe this bill is bad policy,
and I believe we will come to regret
passing it.

I respectfully suggest that having a
new President who is inclined to sign
the bill ought to put more pressure on
the Senate to do its job in a thoughtful
and balanced way, not less. In the past
two Congresses, it has been my impres-
sion that the Republican majority has
made decisions on the substance of this
bill in order to stake out a negotiating
position vis-a-vis the White House.
Twice it has ignored the work done by
the Senate on the floor and come up
with a conference vehicle that was de-
signed to provoke a veto. In 1998, for
example, we passed a bill through the
Senate by a vote of 97-1. That is the
way bankruptcy reform should be done
and has been done in the past. But the
majority ignored that bill and brought
what was essentially the House bill
back from conference, and it failed to
become law. Again last year, on issue
after issue, including two crucial
points—Senator KOHL’s homestead
amendment and Senator SCHUMER’S
clinic violence amendment, where the
Senate had spoken by clear bipartisan
majorities—the bill that came back
from the shadow conference was tilted
more to the House bill, and the bill was
vetoed.

This time there is no administration
to push back in negotiations. This
time, the bill will not be a product of
compromise with the administration.
This time the majority will bear re-
sponsibility for what it produces and
passes. This time for sure we should
listen to the experts who have been
telling us to slow down and be careful.

Amending the bankruptcy code used
to be a nonpartisan exercise, where the
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Congress listened to experts—practi-
tioners and law professors and judges
and trustees, and made careful consid-
ered judgments about how the law
should work. Now it seems as if we ig-
nore the experts and instead do what
the credit industry wants us to do. We
use parliamentary tactics to avoid rea-
soned consideration. Those tactics
harm the bill, and discredit the Senate.

Let me now turn to the substance of
this legislation. I believe S. 420 will do
terrible damage to the bankruptcy sys-
tem in this country, and even more im-
portantly, to many hard-working
American families who will bear the
brunt of the unfair so-called ‘‘reforms”
that are included in this bill. This is a
harsh and unfair measure pushed by
the most powerful and wealthy lob-
bying forces in this country, and it will
harm the most vulnerable of our citi-
zZens.

First, let me talk about what is not
in this bill, which is directly related to
the fact that powerful special interests
have shaped it. As I have said a number
of times, this bill is not a balanced
piece of legislation. The interests that
are the strongest supporters of this
bill, the credit card companies and the
big banks, succeeded in limiting the
provisions that will have any effect on
the way they do business. These inter-
ests gave us and our political parties
millions of dollars of campaign con-
tributions and they like the results
they achieved in this bill.

If we are going to pass a credit card
industry bailout bill, the least we can
do is to help save the industry from
itself by taking some steps to make
sure that consumers are made more
aware of the consequences of taking on
ever increasing amounts of debt. We
have the chance in this bill to require
credit card companies to be more open
with consumers about the con-
sequences of running a balance on a
card, but so far we have not done it. We
need more prevalent and more detailed
disclosures on credit card statements
and solicitations. There are limited
disclosure requirements in this bill,
but they don’t go nearly far enough in
my opinion. I am afraid the main rea-
son they do not is the power of the
credit card companies.

I will speak about this topic again
because I am sure there will be amend-
ments offered to improve the disclo-
sure provisions in the bill. And at that
time, I will also call the bankroll on
this bill, because the political con-
tributions made by the industry sup-
porters of this bill are truly extraor-
dinary.

There is another thing missing in
this bill. Remember, this bill is sup-
posedly designed to end abuses of the
bankruptcy system by people who real-
ly can afford to pay off more of their
debts. But the biggest abuses, and all
the experts agree on this, come when
wealthy people in certain states file for
bankruptcy by taking advantage of
very large or even unlimited home-
stead exemptions that are available in
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their States. Some people with large
debts even move to a State like Florida
or Texas where there is an unlimited
homestead exemption, specifically for
the purpose of filing for bankruptcy.

The National Bankruptcy Review
Commission and virtually all leading
academics believe that homestead ex-
emptions are being abused and a na-
tional standard is needed. And by a
vote of 76-22, the Senate adopted in the
last Congress an amendment from my
colleague the senior Senator from Wis-
consin to close the loophole. That
amendment would have put a $100,000
cap on the amount of money that a
debtor can shield from creditors
through the homestead exemption.

That amendment was stripped out of
the bill during last year’s secret con-
ference and replaced by a weak sub-
stitute. The bill limits the homestead
exemption to $100,000, but only for
property purchased within two years of
filing for bankruptcy. That means that
wealthy debtors can plan for bank-
ruptcy by moving to an unlimited
homestead exemption state, buying a
palatial estate, and then just put off
their creditors for two years before fil-
ing bankruptcy. If they do that, they
can continue to shield millions of dol-
lars in assets and throw off their debts
with a bankruptcy discharge. The bill
will have no effect on this abuse of the
bankruptcy system. This bill does not
close the homestead exemption loop-
hole that people like Burt Reynolds
and Bowie Kuhn have famously used in
the past.

Once again, supporters of this bill
chose to ignore reforms that would
give this bill some balance. Somehow
the interests of wealthy debtors who
use the homestead exemption to abuse
the bankruptcy system are more im-
portant than the interests of hard-
working Americans who through no
fault of their own—whether from a
medical catastrophe, or the loss of a
job, or a divorce, are forced to seek the
financial fresh start that bankruptcy
has made possible since the beginning
of our Republic. I will, of course, sup-
port Senator KOHL when he offers his
original and stronger amendment on
the homestead exemption. Any bank-
ruptcy bill that does not deal with
homestead exemption abuse is simply
not worthy of being called bankruptcy
reform.

It is interesting and very revealing to
contrast the treatment by this bill of
wealthy homeowners who abuse the
bankruptcy system with how the bill
that was introduced treats poor ten-
ants who need the protection of the
bankruptcy system to keep from being
thrown out on the street while they try
to get their affairs in order. As I men-
tioned, the provision dealing with the
homestead exemption is virtually
meaningless. At the same time, the bill
President Clinton vetoed includes a
draconian provision that denies the
bankruptcy stay to tenants trying to
hold off eviction proceedings, even if
they are able to pay their rent while
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the bankruptcy is pending. I think this
provision is purely punitive. It will
have no impact at all on getting debt-
ors to pay past due rent. It will result
in the eviction of people who are not
abusing the bankruptcy system, but
who are trying to use it for exactly the
purpose for which it was intended—to
get a fresh start and become once again
productive members of our society.

When the bankruptcy bill was before
the Senate in the last Congress, I tried
very hard to pass an amendment that
would have made the bill less harsh on
tenants while at the same time deny-
ing the protection of the automatic
stay to repeat filers who are abusing
the system. I modified the amendment
to take account of some reasonable hy-
pothetical situations that the Senator
from Alabama came up with. But the
realtors strongly opposed my amend-
ment. And the Senate rejected it by a
nearly party line vote. That was unfor-
tunate. It confirmed my view that this
bill is not balanced. It is not rational.
It’s about punishing people, not just
stopping the abuses that we all agree
should be stopped.

So I offered my amendment again in
Committee this year, and with the help
of Senator FEINSTEIN, we actually suc-
ceeded in committee in eliminating the
unfair and harsh provision of the bill
section of the bill and replacing it with
a provision that is fair to both land-
lords and tenants. Mr. President, I sin-
cerely hope that my colleagues will op-
pose any attempt to eliminate the
Feingold-Feinstein amendment that
the Judiciary Committee adopted.

Now let me turn to what proponents
view as the central feature of this bill,
the means test. After much work, I be-
lieve this feature of the bill is still
flawed and unfair. The means test is
the mechanism that the bill’s pro-
ponents believe will force people who
can really manage to pay some portion
of their debts into Chapter 13 repay-
ment plans instead of Chapter 7 dis-
charges. The means test requires every
debtor to file detailed information on
their expenses and income which is
then analyzed according to a formula.
Those who pass the means test can file
a Chapter 7 case; those who fail would
have to file under Chapter 13.

The bill includes an important ‘‘safe
harbor” for debtors who are below the
median income. The means test does
not apply to them. That is a good
thing, since studies show that only 2 or
3 percent of debtors would be required
to move from Chapter 7 to Chapter 13
under the means test. But even with
that ‘‘safe harbor,” the bill has signifi-
cant problems. First, the bill specifies
that for purposes of determining the
safe harbor, the median income for
each individual state should be used,
rather than the higher of the state or
national median income. This will un-
fairly disadvantage people who live in
high cost areas of low median income
states. Furthermore, in the Senate bill
in the last Congress, we included a safe
harbor from creditor motions that ap-
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plied to people with income less than
either the national or the median in-
come. The people who drafted the final
bill that President Clinton vetoed and
that has been reintroduced ignored
that standard. I doubt they really be-
lieve it will mean that more abusers of
the system will be caught by the means
test. But they did it anyway, giving
further evidence of the arbitrary na-
ture of this bill.

In addition, the means test still em-
ploys standards of reasonable living ex-
penses developed by the Internal Rev-
enue code for a wholly different pur-
pose. These standards are too inflexible
to be fair in determining what families
can live on as they go through a bank-
ruptcy. They are arbitrary. And they
are also ambiguous with respect to
things like car payments because they
were not designed to be used in this
context. We have pointed this out re-
peatedly over the past few years, but
the sponsors of the legislation have in-
sisted on using these inflexible IRS
standards.

The safe harbor from the means test
also inexplicably counts a separated
spouse’s income as income available to
a mother with children who has filed
for bankruptcy, even if the spouse is
not paying any child support. This
can’t be fair. Mothers filing for bank-
ruptcy because their spouses have left
them are treated for purposes of the
safe harbor as if the spouse’s income is
still available to them. That is what
this bill does. It makes no sense. It’s
arbitrary and punitive. And while I
have heard that there may be some in-
terest in fixing this problem, I under-
stand that the credit industry objected
when they tried to do that in the
House. So we will see just how strong
the industry is here in the Senate when
an effort is made to correct this ter-
rible injustice in the bill.

Perhaps the thing that is most curi-
ous about the means test is that while
we now have a safe harbor for lower in-
come people, they still have to fill out
all the same paperwork, doing all of
means test calculations using the IRS
expense standards. Why is that? If the
intent is to exempt lower income debt-
ors from the means test, why have
them go through the means test any-
way? The burden of the means test for
these people is not the result—a tiny
percentage would ever be sent to Chap-
ter 13 because of it. No, it’s the burden-
some paperwork that is the problem. In
our hearing, Bankruptcy Judge Ran-
dall Newsome made this point very
powerfully. He said:

If S. 220 must contain the means test as
presently drafted, then debtors whose in-
comes are below the applicable median
should be entirely insulated not only from
its application, but from its paperwork re-
quirements as well.

Here is an example of the problem of
making people go through the means
test even though they are exempt from
it. This bill would deny the protection
of bankruptcy to a single mother with
income well below the state median in-
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come if she doesn’t present copies of in-
come tax returns for the last three
years, even if those returns are in the
possession of her ex-husband. I can see
no justification for this result whatso-
ever.

So for those supporters of the bill
who trumpet the safe harbor, I ask you:
Why doesn’t the bill apply the same
safe harbor to creditor motions as the
Senate bill did, and why doesn’t it ex-
empt people who fall within the safe
harbor from the paperwork require-
ments? I have yet to hear reasonable
answers to those questions, which leads
me to believe that there are no reason-
able answers. This bill is arbitrary, and
it is punitive.

This bill also includes a number of
“presumptions of nondischargeability”’
provisions, which basically say, ‘‘these
debts can’t be discharged in bank-
ruptcy because we think they look like
people are running up bills in con-
templation of bankruptcy.” In other
words, they are abusing the system.
They are accumulating debt with no
intention of paying it off.

The problem is that these presump-
tions are unfair. So instead of being a
deterrent to abuse of the system, they
are simply a gift to the credit industry,
and a harsh punishment to hard work-
ing people trying to do the best they
can to meet their obligations to their
families. One such provision creates a
presumption of nondischargeability if a
debtor takes $750 of cash advances
within 70 days of bankruptcy. And $750
in a little more than two months is not
much. I think all of us can imagine a
single mother with children who loses
her job or has unexpected medical bills
for her kids and has to use cash ad-
vances to buy food for her family or
pay her rent. But if that woman files
for bankruptcy, the debt to the credit
card company is presumed to be fraud-
ulent. That means that the debt from
those cash advances will not be dis-
charged by bankruptcy. It will still
hang over her head as she tries to get
back on her feet and support her family
after the bankruptcy proceeding is
over. That is not balanced reform. Once
again, this bill gives special treatment
to credit card companies at the expense
of the most vulnerable members of our
society. It is arbitrary and punitive.

This example shows how empty the
proponent’s arguments are when they
claim that the bill gives first priority
to alimony and child support. Over 100
law professors wrote the Senate last
year to contest that claim. Let me
quote from their letter:

Granting ‘‘first priority”” to alimony and
support claims is not the magic solution the
consumer credit industry claims because
“priority” is relevant only for distributions
made to creditors in the bankruptcy case
itself. Such distributions are made in only a
negligible percentage of cases. More than 95
percent of bankruptcy cases make no dis-
tributions to any creditors because there are
no assets to distribute. Granting women and
children a first priority for bankruptcy dis-
tributions permits them to stand first in line
to collect nothing.
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The law professors continued:

Women’s hard-fought battle is over reach-
ing the ex-husband’s income after bank-
ruptcy. Under current law, child support and
alimony share a protected post-bankruptcy
position with only two other recurrent col-
lectors of debt—taxes and student loans. The
credit industry asks that credit card debt
and other consumer credit share that posi-
tion, thereby elbowing aside the women try-
ing to collect on their own behalf. . . . . As
a matter of public policy, this country
should not elevate credit card debt to the
preferred position of taxes and child support.

What the law professors point out so
convincingly is that the key issue is
not how the limited assets of a debtor
are distributed in bankruptcy but what
debts survive bankruptcy and will com-
pete for the debtors income when the
bankruptcy is over. In a variety of
ways, this bill will encourage reaffir-
mation agreements, and increase
nondischargeability claims, which will
lead to more debtors having more debt
that continues after bankruptcy.

That is what hurts women and chil-
dren, not the priority of child support
claims in the bankruptcy itself. The
priority of claims in the bankruptcy
itself is almost meaningless since in
the vast majority of bankruptcy cases
there are no assets to distribute. Peo-
ple are broke and they don’t have any-
thing to sell to satisfy their creditors.
That is why they file for bankruptcy.
You can’t squeeze blood from a stone.

One of the interesting things about
this bill is the almost Orwellian names
of some its provisions. There are a
number of them. For example, there is
a title of this bill with the name: ‘“‘En-
hanced Consumer Protection.” But
many of the provisions in this title ac-
tually offer little if any protection at
all. The weak credit card disclosure
provisions are one example. Yes, those
may be ‘‘enhanced’” consumer protec-
tions, enhanced from nothing, but they
aren’t considered sufficient by any or-
ganization whose primary concern is
consumer protection.

There is another section within the
so-called ‘‘Enhanced Consumer Protec-
tion title called ‘‘Protection of Retire-
ment Savings in Bankruptcy.” Sounds
pretty good. But what the provision
does is put a cap on the amount of re-
tirement savings that are put out of
reach of creditors in a bankruptcy pro-
ceeding. You see, before this bill, there
was no limit at all on the amount of re-
tirement savings that can be protected.
So this bill is not an enhanced con-
sumer protection at all. It is a step
backward for consumers and hard-
working Americans who have tried to
put aside some money for their golden
years.

Incidentally, this provision was no-
where to be found in either the bank-
ruptcy bill that passed the Senate last
year or the bill that passed the House
in 1999. This is one of those provisions
that appeared out of nowhere. In fact,
before a firestorm of criticism forced
him to reconsider, the Senator who
proposed this provision wanted to let
consumers waive the existing protec-
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tion of retirement savings in
boilerplate consumer credit agree-
ments. So the $1 million cap is an im-
provement over what the sponsors of
this bill tried to do, but it is hardly a
“protection.” I understand that Sen-
ator KENNEDY may offer an amendment
to eliminate this cap, and I will sup-
port it.

Here is another Orwellian title. Sec-
tion 306 is called ‘‘Giving Secured
Creditors Fair Treatment Under Chap-
ter 13.” It ought to be called ‘“‘Giving
Certain Secured Creditors Preferred
Treatment Under Chapter 13,” because
it favors those who make car loans
over other secured creditors and over
unsecured creditors.

Here is how it works: There is a con-
cept in Dbankruptcy law currently
called ‘‘cramdown’ or ‘‘stripdown.” It
recognizes the fact that the collateral
for some kinds of loans can lose value
over time, so that it may be worth sig-
nificantly less than the debt owed. Re-
member that in a bankruptcy pro-
ceeding, secured creditors get paid
first. But the cramdown concept says
to those creditors, you only get paid
first up to the amount of the value of
the collateral for the loan. After that,
if you are still owed money, you get in
line with other unsecured creditors.

To give a more tangible example, if
someone owes $10,000 on a car loan, but
the car which is collateral for that loan
is worth only $5,000, then only $5,000 of
that loan is considered secured in a
bankruptcy. That makes perfect sense,
since the maker of that loan has the
right to repossess the car, but if it does
that it can only get $5,000 when it sells
the car.

What the bill does is to eliminate the
cramdown for any car that is pur-
chased within 5 years of bankruptcy.
That means that even though the vehi-
cle that secures the loan has lost much
of its value, the entire amount of the
debt must be repaid in a Chapter 13
plan. This gives special treatment to
the lender, but more importantly, it
will make it much more difficult for a
Chapter 13 plan to work. And that will
hurt people who want to pay off their
debts in an organized fashion under
Chapter 13.

In answer to my written question,
Bankruptcy Judge Randall Newsome
supplied a detailed example that shows
how the elimination of the cramdown
option will hurt both debtors and credi-
tors. In his example, a debtor with a
seven year old car who files under
Chapter 13 under current law will be
able to pay off his car loan up to the
value of the car with interest and make
a meaningful payment of his unsecured
debts over the 3 year duration of his
Chapter 13 plan. But with the elimi-
nation of the cramdown in the bill, he
would, he would have no choice but to
file in Chapter 7 and allow the car lend-
er to repossess his vehicle. And his un-
secured creditors would get nothing. I
ask that Judge Newsome’s letter to me
providing the details of this example be
printed in the RECORD.
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There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

UNITED STATES BANKRUPTCY COURT,
NORTHERN DISTRICT OF CALI-
FORNIA,

Oakland, CA, February 22, 2001.
Senator RUSS FEINGOLD,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR FEINGOLD: This letter will
serve as my response to the written ques-
tions you submitted to me on February 20,
2001. Your first question asks whether S. 220
“will essentially destroy Chapter 13 as an op-
tion for debtors who wish to keep their cars.
.. .7 As I stated in both my written and oral
testimony, I Dbelieve that the ‘‘anti-
cramdown’ provision in §306(b) of the bill
will destroy the incentive for many debtors
to file a chapter 13 case. When §306(b) is com-
bined with §314(b), which eliminates the en-
hanced discharge presently afforded by chap-
ter 13, only those debtors seeking to save a
home from foreclosure will find chapter 13 a
reasonable option.

A hypothetical will illustrate why §306(b)
will hurt both debtors and creditors. Suppose
in 1998 Mr. Jones, who is single and lives in
an apartment, purchased a 1994 Dodge for
$15,000 on credit. At the time he bought the
car, its fair market value was only $12,000,
but because of his poor credit rating, he was
forced to pay substantially over market. Be-
cause he can’t afford the payments on the
Dodge along with his other monthly pay-
ments, he files a chapter 13 case in 2001. At
the time he files, he still owes $10,000 on the
car, and he has other unsecured debts total-
ing $4,000. Without counting payments on his
debts, his monthly income exceeds his
monthly expenses by $240 per month. The
real fair market value of the car at the time
of filing is $5,000. Under present law Mr.
Jones could write down the value of Dodge to
$5,000 in his chapter 13 plan. Assuming he
proposes a plan to pay $240 a month over 36
months, he would be able to pay $5,000 plus
interest to the secured creditor, and repay a
meaningful portion of his unsecured debt
over the life of the plan. But under §306(b) of
S. 220, Mr. Jones would be forced to pay all
$10,000 of the remaining contract price on the
car, because he bought it within five years of
filing his chapter 13 case. This is true even
though the car is now 7 years old, and the
creditor would get substantially less than its
present value of $5,000 if the car were repos-
sessed and sold. Depending on the interest
rate on the Dodge debt and the chapter 13
trustee’s commission, Mr. Jones might not
even be able to propose a plan that would
pay off the car, pay nothing to his unsecured
creditors, and be completed within the 60-
month time limit for chapter 13 plans. He
would be much better off allowing the se-
cured creditor to repossess the Dodge, file a
chapter 7 case, and attempt to buy a newer
car, even though the interest rate undoubt-
edly would be exorbitant. Thus, neither the
secured nor the unsecured creditors are paid
what they’re owed, and the debtor is back in
a debt trap. No one benefits.

Your second question concerns the problem
of repeat filers. I view this as one of the most
serious abuses of the bankruptcy system. It
has been most severe in the Central District
of California. Nonetheless, I would urge cau-
tion in attempting to correct it. No one
would seriously argue against amending the
bankruptcy code to target those who file re-
peatedly just to stop a foreclosure or an evic-
tion. But many repeat filers are forced to file
a second petition because their first case was
dismissed for reasons beyond their control,
such as the incompetence of a bankruptcy
petition preparer. I have read your proposed
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amendment to S. 220, and believe it strikes
the appropriate balance. It protects the
rights of innocent tenants, while preserving
the right of a landlord to rid themselves of a
bad tenant without the legal expense of seek-
ing relief from the automatic stay in bank-
ruptcy court.

Please don’t hesitate to contact me if I can
be of further assistance.

Very truly yours,
RANDALL J. NEWSOME.

Mr. FEINGOLD. Most people file
Chapter 13 cases because they want to
keep their cars. The cramdown allows
them to reduce their car payments to a
reasonable amount, leaving enough
money to pay off other secured credi-
tors and make a repayment plan work.
According the Chapter 13 trustees, who
know what they are talking about
since they deal with these cases day in
and day out, this single provision of
the bill will increase the number of un-
successful Chapter 13 plans by 20 per-
cent. And Judge Newsome states that
if this bill becomes law, Chapter 13 will
essentially be eliminated as an option
for people who wish to hold on to their
cars. He writes: “When § 306(b) is com-
bined with §314(b), which eliminates
the enhanced discharge presently af-
forded by chapter 13, only those debt-
ors seeking to save a home from fore-
closure will find chapter 13 a reason-
able option.”

Making it more difficult for debtors
to get Chapter 13 plans confirmed will
lead to more repossessions of cars, and
ultimately to more Chapter 7 filings.
And even where a Chapter 13 plan can
be confirmed and is successful, the
anti-cramdown provision will reduce
the amount that a debtor can pay to
unsecured creditors or for child support
or alimony. In essence, under this bill,
car payments, on a car worth far less
than the debt owed, are given priority
over child support. Another example of
how this bill is arbitrary and punitive
and how the claims of the bill pro-
ponents that the bill will help women
and children are empty indeed.

The anti-cramdown provision under-
mines the efficacy of Chapter 13. All
the experts tell us that. And I have to
point out the irony here. The avowed
purpose of proponents of this bill is to
move people from Chapter 7 discharges
to Chapter 13 repayment plans, yet the
bill undermines Chapter 13. I will sup-
port an amendment to eliminate this
particular provision that is really a
gift to the auto industry at the expense
of other secured creditors.

There is another provision in this bill
that undercuts Chapter 13. The small
group of Senators who shaped this bill
in a shadow conference accepted a pro-
vision from the House bill that says
that for those debtors with income
above their state’s median income,
Chapter 13 plans must extend over 5
years, rather than three. That’s a 66
percent increase in payments required
to complete the plan. In view of the
fact that the majority of three year
plans fail, the requirement that the
debtor go two more years without an
income interruption or unexpected ex-
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penses will inevitably lead to an even
higher rate of Chapter 13 plan failures
and discourage even more debtors from
filing voluntarily under Chapter 13. I
will support the amendment that Sen-
ator LEAHY may offer to correct this
problem.

I will also support another amend-
ment that may be offered by Senator
LEAHY to deal with the damage this
bill does to Chapter 13. The bill makes
people who voluntarily file under Chap-
ter 13 go through what amounts to a
means test using the same wooden and
arbitrary IRS standards to determine
how much disposable income they have
available to pay off their secured credi-
tors. Anyone who has more than the
median income will have to limit their
monthly expenses to those permitted
under the IRS standards. That is going
to discourage Chapter 13 filings. If we
want to encourage debtors to use Chap-
ter 13 rather than Chapter 7, we have to
get rid of that provision.

As I have said before, this bill is at
war with itself. Bankruptcy experts
from around the country say it will not
work. This bill will destroy Chapter 13
as an option for many debtors. If we
pass it, I'm convinced that we will be
back here trying to fix it once it starts
to take its toll on the American people.
In the meantime, how many lives will
we make harder, how much more
heartache are we going to inflict on
hard-working Americans?

Mr. President, I will offer an amend-
ment to address another provision of
the bill that is bound to inflict heart-
ache on families and children. Section
313 of the bill includes a definition of
“household goods.” The effect of this
definition is to limit the ability of
debtors to avoid non-purchase money
liens on personal property. I consider
the practice engaged in by many fi-
nance companies of taking a security
interest in personal property that was
not purchased with the loan to be high-
ly questionable. The FTC in the early
’80s prohibited taking these nonpur-
chase money security interests in cer-
tain household property. But because
the list of what constitutes household
goods in the FTC regulation is out-
dated and limited, many finance com-
panies put a lien on every other type of
personal property that they can iden-
tify. Those liens give them leverage to
try to collect on their loans, even if the
property is of minimal value. And they
have a leg up on getting reaffirmation
in bankruptcy if the liens can be en-
forced.

The Bankruptcy Code of 1978 allows
debtors to avoid these liens as long as
the property is exempt from fore-
closure under the applicable state or
federal personal property exemption.
But the section 313 definition of house-
hold goods would limit the liens that
can be avoided to a narrow list of cer-
tain goods. The list is based on the
FTC regulation from the early 1980s. So
essentially, if this provision becomes
law, the liens that can be avoided in
bankruptcy are mostly the ones that
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the FTC has already said should be.
But anything else that’s not on the list
can be foreclosed on things like garden
equipment, and family heirlooms or
paintings of a debtor’s parents.

Now remember, the liens we are talk-
ing about here are non-purchase money
liens, they aren’t loans taken out to
buy a particular item. There is no evi-
dence that the power to avoid these
non-purchase money liens is being
abused. It can’t be abused, because per-
sonal property exemptions are quite
limited. No one can shield thousands of
dollars of fancy stereo equipment in a
bankruptcy. So the definition of house-
hold goods in the bill is just a gift to
the finance companies who prey on
people living at the edge. This bill fa-
cilitates these kinds of borderline un-
ethical lending practices. I will have an
amendment to substitute for the lim-
ited and counterproductive definition
in the bill, a broad definition of house-
hold goods that many courts are al-
ready employing.

I have spoken for quite awhile here
about the problems with this bill. In
fact, I have probably only scratched
the surface. This is an immensely com-
plicated bill about a very technical
area of the law. There are provisions in
this bill that I would venture to guess
that no one in the Senate really under-
stands. We are hearing every day about
new problems with this bill, particu-
larly in the business bankruptcy provi-
sions that few people have paid much
attention to.

Before I close, I have to mention one
provision that was slipped into this bill
in the shadow ‘‘conference’” and re-
mains in it today section 1310 barring
enforcement of certain foreign judg-
ments. This provision is an example of
lawmaking at its worst. It has nothing
to do with bankruptcy law whatsoever.
It is a provision designed to assist
about 200 to 300 investors in Lloyds of
London who lost money in the 1980s.
These individuals tried to avoid their
responsibilities in the British courts
and failed, and they have repeatedly
failed to have the judgments against
them thrown out by American courts.
In fact, eight circuit courts have ruled
that these investors’ disputes with
Lloyds should be settled in British
courts. So they have been seeking spe-
cial treatment from the Congress, and
if President Clinton didn’t veto the bill
last year they would have got it.

This provision is opposed by the
State Department that rightfully wor-
ries about the impact of a law on inter-
national economic transactions that
gives the back of the hand to respected
foreign courts. It also will make it
harder to enforce U.S. court orders in
foreign courts. The Organization for
International Investment, the National
Association of Insurance Commis-
sioners, and the Council of Insurance
Agents and Brokers oppose the provi-
sion because of their concern over its
impact on the international insurance
market.

Worst of all, this provision smacks of
the kind of special interest giveaway
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that pervades this bill. But this one is
worse because we have had no hearings
on this provision, it did not come out
of this committee, it did not come out
of the Senate or the House, it was just
slipped into the bill at the last minute.
There is a lot of legislation that I
would like to slip into this bill since it
does appear that it is on the way to the
President’s desk. I would like to do
something about mandatory arbitra-
tion of employment disputes. I would
like to require that DNA testing be
made available to all inmates on death
row. I would like to end racial profiling
or pass campaign finance reform. But
the interests that support me on these
issues don’t have an in with the people
who are writing this bill. They can’t
get their pet legislation inserted in
this bill in a conference committee.
But these investors in Lloyd’s did, so
they stand to get their way. That’s not
right. So I may offer an amendment to
strike section 1310 and I certainly look
forward to seeing it removed from the
bill.

It is important to note that if we do
our job here and pass some amend-
ments to improve the bill, the fight is
not over. Because there is a long record
of the conference committees simply
ignoring the Senate’s work and sending
back to us a much worse bill. So I have
to say to my colleagues, if you support
the bill after the Senate completes its
work you must fight to demand that
the conference respect the changes
that the Senate made. The House has
done virtually nothing on this bill. It
basically rubber-stamped the con-
ference report from last year. And our
rights as Senators to offer and pass
amendments are worthless if the con-
ference committee simply returns the
bill to the form in which it was intro-
duced.

To conclude, this is the kind of bill
where we need to rely on the experts to
guide us. And we just haven’t done that
here. Once again, we have a letter from
over 100 law professors, from all across
the country. They aren’t debtors law-
yers, they aren’t all Democrats, they
don’t have an ideological agenda, they
just understand the law and care about
how it operates. And they plead with
us, let me quote from their letter
again: ‘‘Please don’t pass a bill that
will hurt vulnerable Americans, includ-
ing women and children.”

This is extraordinary. The experts
beg us to listen to them. They don’t
have a financial interest here. They
don’t represent debtors. None of them
is in danger of declaring bankruptcy.
They just hate to see this Congress
make such a big mistake in writing the
laws. They don’t want us to ruin the
bankruptcy system, which dates back
to the earliest days of our country, by
passing a bill that is so unbalanced, so
arbitrary and so punitive.

I assure my colleagues that I am not
opposed to reform of the bankruptcy
laws. I know there are abuses that need
to be stopped. I voted for a bill in 1998
that passed this Senate with only a
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handful of votes in opposition. There
are things we can do to improve the
bankruptcy system. There are loop-
holes we can close and abuses we can
address. We can do it in a bipartisan
way. We can write a balanced bill that
the Senate and the country can be
proud of. We can rely on the advice of
experts as we always have in the past.
We didn’t do that here. We relied on
the credit card industry, which has
showered Senators and the political
parties with campaign contributions,
and it shows.

Before we barrel forward on a fast
track to pass this bill just because it is
where the process ended last year, we
have one more chance to listen to the
experts. One last chance to step back
from the brink of passing a very bad
law, a law that I believe we will come
to regret. It is a matter of simple fair-
ness and simple justice.

S. 420 is an unfair bill, Mr. President.
The Senate can do better. The Senate
must do better, for the sake of hard-
working people who need our help.

I yield the floor.

The PRESIDING OFFICER (Mr. AL-
LARD). THE SENATOR FROM DELAWARE IS
RECOGNIZED.

Mr. BIDEN. Mr. President, I listened
with great interest to my friend from
Wisconsin when he talked about show-
ering money by special interests. Yes-
terday, he and I voted on a bill on
ergonomics where the outfit that most
wanted that bill not stripped away was
the labor community which, if we take
his definition broadly, showered money
on everyone here. I don’t even accept
PAC money. Yet I did not hear any-
body stand up yesterday and say the
reason we voted for ergonomics was
that labor showered money upon this
body. I find it somewhat unusual that
there is such selective judgment about
how money is showered on this body.

I wish the Senator was still here. I
am also interested in what he con-
stantly refers to as the arbitrary na-
ture of this bill. It seems to me the def-
inition of arbitrary is whatever the
Senator from Wisconsin doesn’t like,
because such an arbitrary bill as this
passed with 70 votes last year, and it
has been improved even further than
last year. It passed with 306 votes just
a couple of days ago over in the House
of Representatives. It must mean that
two-thirds of the Senate last year—and
I realize it has changed by several
votes on this side now—and 306 of 435
Members over there are obviously very
arbitrary. This bill is supposedly so
partisan that it has had broad bipar-
tisan support in both the House and the
Senate.

I also point out that, having been in-
volved with President Clinton relative
to his veto of the bill last year, the sin-
gle most important thing the President
wanted done through the help of Sen-
ator SCHUMER—and, through the lead-
ership of Senator SCHUMER, it was done
in this bill—was that he was very con-
cerned about a provision that possibly
would allow someone who had violated
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the so-called FACE—that is, bomb an
abortion clinic or do physical damage
to the building or to persons working
in there—to then come along and de-
clare bankruptcy on the grounds that
they should not have to pay the civil
judgments against them. That meant a
great deal to President Clinton, to me,
and to a lot of other people.

That was the primary reason Presi-
dent Clinton vetoed this bill last year.
That provision is no longer exempted
from this bill. It is part of the bill. One
of the nondischargeable debts under
bankruptcy in this legislation is for
someone who has a judgment against
them for violating the rule. That is
called the FACE law, relating to in-
timidating or doing damage to abor-
tion clinics or persons who work in
them.

I also find interesting one thing the
Senator said. I think he is correct. He
pointed out that mothers filing bank-
ruptcy even though their husbands are
gone must still count their husbands’
income.

That is not what was intended in the
bill. I will give you an example. On the
section from which the Senator from
Wisconsin read, there was a drafting
error here in all the provisions save
one that I am aware of. It says:

. .if the current monthly income of the
debtor, or in a joint case the debtor and the
debtor’s spouse. . . .”

That means that if the debtor is all
by herself and has not filed for bank-
ruptcy jointly, then you do not count
the husband’s income. That was not in-
tended. But there is a section where it
is written differently and could be read
differently. That is in section (7), on
page 17 of the bill.

Section 7, in subsection (2) says:

. if the current monthly income of the
debtor and the debtor’s spouse combined, as
of the date of the order for relief when multi-
plied by 12, is equal less than. . . .

It should read: if the current month-
ly income of the debtor, or in the case
of a joint filing by the debtor and their
spouse. . . .

It is my intention, as one of the peo-
ple who supports this bill, to see that it
is changed in the managers’ amend-
ment, so it reads as it was intended.

But after that, what I heard added up
to an awful lot of—how can I say this—
well, I will not characterize it. I do not
think it was particularly accurate. So
since this is the first time I have spo-
ken to this bill on the floor, let me go
into a little more detail. But I am
going to go into a great deal of detail
on each of these amendments that are
about to be offered.

First, the idea of a fresh start is ab-
solutely fundamental to the American
way of life. Bankruptcy must remain
available for those who really need it.
And it does. Let’s put in perspective
what we are talking about. If you lis-
tened to the critics of the bill on the
floor, it would sound as if we are elimi-
nating bankruptcy. The only issue at
stake here is whether or not someone
files bankruptcy in chapter 7 or chap-
ter 13. Right now, I might point out to
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you, bankruptcy judges are supposed to
lay out in chapter 7—chapter 7 is one of
those places where you eliminate all
your debt. Chapter 13 is where you say:
I want to eliminate most of my debt,
but I can pay back some of it. I can pay
back some small percentage of it. And
they set out a schedule to pay back
some small percentage of it.

What we are talking about is a situa-
tion where someone who files in chap-
ter 7, who is able to pay some of their
debt, and should be filing in chapter 13
right now—a bankruptcy judge or a
master must, in fact, look at that cir-
cumstance and say: This is an abusive
filing. He really should be filing in
chapter 13. But guess what. There is no
uniform standard nationwide. It is left
up to every bankruptcy judge to deter-
mine what is abusive and what is not
abusive.

So what are do we doing here? The
essence of what we are doing is laying
out the standard at which a bank-
ruptcy judge must look to determine
whether or not the filer is abusing the
system going into chapter 7 as opposed
to chapter 13.

Why are we doing that? We are doing
that because a lot of the very people I
represent, and that my friend from
Wisconsin and others talk about all the
time—working-class folks—are getting
hurt by the way bankruptcy is abused
now. Because what simply happens is,
all those debts that they incur—and
they never filed bankruptcy before—
cost them more money. It costs them
more money at Boscov’s when they go
buy a $100 item because people have de-
clared bankruptcy who could be paying
back something. It costs them more
money.

The average person in America, the
person who really is in a crunch, is
hurt the most because interest rates go
up, the cost of financing, buying the
new bed or refrigerator goes up.

You don’t have to just listen to me
about this. Unnecessary and abusive
bankruptcy costs everyone. The Clin-
ton administration’s own Justice De-
partment concluded that our current
system costs the economy $3 billion a
year. And they made the pursuit and
prosecution of bankruptcy abuse a high
priority.

This is not an imaginary problem. It
is not going away. This week we are
taking up a bill that is identical to the
conference report that enjoyed strong
bipartisan support in the House and
the Senate—70 in the Senate and 308 in
the House. During the debate, we have
already heard from some of my col-
leagues who claim that they support
the general idea of eliminating abuse
in bankruptcy, but they oppose the
particulars.

Now, again, this costs every single
solitary consumer. If you are making
$300,000 a year, you don’t have to buy
your sofa bed on time. If you are mak-
ing $300,000 a year, you don’t have to
buy your refrigerator on time. Where 1
come from—my family —you buy them
on time. And it costs them money. It
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costs them money—a lot more money—
because these folks do not write off
this debt and say: I didn’t get paid. I
didn’t get paid back for all that was
owed me here, so forget it. I will just
take it out of my bottom profit line.
They say: No. I have to make it up.

So what do they do? They charge my
mother and father more money to buy
the refrigerator because they can’t buy
it other than buying it on time.

So I am having it about up to here
with how this is hurting so many poor
people. I will get to that in just a
minute.

During this debate, we have had
raised many charges against the legis-
lation. I think it is fair to say that the
concerns I have heard so far—and over
the last 4 years that we have been deal-
ing with this legislation—I find it fas-
cinating my friend from Wisconsin and
others have said that we were going to
bring this bill right to the floor. The
reason it did not get brought to the
floor is yours truly, me. I made it clear
they would get none of my support, no
one would get my support on this bill
if, in fact, it did not go back through
the committee system, if it did not go
back to the Judiciary Committee, if it
did not go through the normal proce-
dure.

As I said, this is the same bill, by and
large, with a couple improvements,
that passed with 70 votes last year. The
biggest charge you hear is this is
antiwoman and antichildren who de-
pend on child support, and that it is
unfair to low-income families which
need the full protection of chapter 7 or
straight bankruptcy. I want to briefly
address both of these concerns. And I
will go into more detail when my col-
leagues want to come and debate this
issue.

First, I want to point out a signifi-
cant achievement reached in the Judi-
ciary Committee on the question of
those who have tried to hide in bank-
ruptcy from the penalties imposed on
them for violating the Fair Access to
Clinic Entrances Act. Senator SCHU-
MER, as I mentioned earlier, first
brought this issue to our attention. We
finally reached an agreement in the
committee with this major step for-
ward. The compromise that we put for-
ward is part of the bill that no one—no
one—who violates the FACE Act, the
Fair Access to Clinic Entrances Act,
can, in fact, avoid their responsibility
in bankruptcey.

Now as to those specific charges of
unfairness. First, there is the claim
that the bill will leave women and chil-
dren who depend on child support
worse off than they are today. This is
perhaps the easiest charge to refute be-
cause the legislation before us today
has the endorsement of the National
Child Support Enforcement Associa-
tion. The National Child Support En-
forcement Association—they are all
the folks in all of our States who sit
there behind counters, working for the
State, who are trying to collect sup-
port payments and child support from
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deadbeat husbands. These are people on
the side of the women and children who
need their support payments made to
them. They support this bill.

The National District Attorneys As-
sociation—and specifically because of
the important new protection for
women and children who depend on
family support payments—and other
professionals whose job it is to enforce
family support payments every day,
from the California Family Support
Council to the Corporation Counsel for
the City of New York, have endorsed
these new protections as well. That is
because there are new specific protec-
tions for family support payments in
this bill.

Let’s go through how it currently
works. One thing the Senator said is
correct: Bankruptcy is a complicated
issue. Hopefully, the vast majority of
Americans will never have to become
acquainted with it.

Under current law, we tell creditors
they can’t collect debts owed them
starting right away, as soon as some-
one files bankruptcy. Put another way,
I go in and file bankruptcy. I owe child
support and support payments. I file
for bankruptcy. In the vast majority of
States, immediately all creditors have
to back off, including mom and the
kids. That means a woman owed ali-
mony or child support can’t collect ei-
ther.

I am one of the authors of the dead-
beat dad legislation to put more pres-
sure on States to go after deadbeat
dads. All of a sudden, once somebody
files bankruptcy, in most States in
America now, mom is out, the kids are
out. Bankruptcy stays the proceeding.

All those hard-working folks in the
family court in Delaware trying to see
to it that Johnny and Mary and Alice
get something to eat and mom gets a
support payment, they can do nothing.
They have to stand back, instead of
bringing that deadbeat dad in and ar-
resting him and garnishing his wages.
That is why the national child support
agencies support this bill. That is why
they want it. It improves the plight of
women and children who, by the way,
can’t wait 1 week, 2 weeks, 3 weeks, 10
weeks, 5 months while the bankruptcy
is proceeding, as they have to now.

This bill gives child support and ali-
mony the first and highest priority
among any claim able to be made in
bankruptcy. Do you know where they
are under present law, the law my
friend seems to love so much? They
rank No. 7, S-E-V-E-N. This bill says
you have to be fully paid up on child
support and alimony before you can be
released from bankruptcy. You have to
be fully paid up or you don’t get out of
anything via bankruptcy. A woman
collecting child support or alimony
must, under section 219 of this bill, be
notified of the full array of family sup-
port enforcement rights and available
options to her under Federal law, in-
cluding the kind of wage attachments
that will trump every other claim in
and out of bankruptcy.
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So there is an affirmative require-
ment under this bill. If a woman did
not know she had additional rights, she
is required, under this law, if we pass
it—and I am confident we will—to be
notified by the bankruptcy court: By
the way, you have these additional
rights, and we will help you attach this
deadbeat’s wages.

All other parties to bankruptcy, from
her spouse’s creditors to the court that
monitors the bankruptcy plan, are no-
tified that the full force of the Federal
support enforcement law is part of the
bankruptcy proceeding, which it is not
now. Under this bill, the fact that
other creditors with perhaps deeper
pockets might be looking for repay-
ment from her spouse is an asset, not a
liability. Those other creditors must
provide her and the support enforce-
ment officials this bill recruits, by the
way, to assist her with the last known
address of her spouse who owes her the
support and payments.

I used to be a family court lawyer.
Do you know how it works now? The
court can’t find where Charlie Smith
is. The woman is going into court day
after day. Charlie Smith has a job. Ev-
erybody knows Charlie Smith has a
job, but they can’t find him. So Charlie
Smith files bankruptcy in another
State, another place, another time.
What happens now? Nothing. What hap-
pens under this bill? The creditors who
go in saying, I want to repossess Char-
lie’s car, I am going to take Charlie’s
house, I am going after Charlie’s bank
account because he owes me money,
have to notify the spouse.

Give me a break. No protections? It
doesn’t exist in present law.

These are concrete, positive steps
from start to finish, and even beyond
bankruptcy, to assure that payments
are made to those who need them.
These are real, tangible improvements
over the current bankruptcy and child
support laws. My friends who talk so
much about child support ought to go
practice it as I did. They ought to go
back home and check, go sit in that
family court and find out how it works
right now.

Against them we will hear the vague
assertion that those payments will
compete with ‘“‘more powerful credi-
tors.” The fact is, in actual practice
now, and more certainly under this
bill, those payments will be accom-
plished by wage attachments and could
not be reached by any other creditor
during or after bankruptcy, no matter
how powerful or how devious the cred-
itor is.

I heard a little flip on this. I may
hear from my friend from Wisconsin
and others: Even though that is true,
even though in this bankruptcy pro-
ceeding you can go out and attach the
wages of this deadbeat father, what is
going to happen is the devious creditor
will still win. Do you know why? Be-
cause the deadbeat father will quit his
job to spite payment. Then the creditor
that repossesses the automobile or goes
after whatever debt he has will be
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ahead of the mother because bank-
ruptcy is over. Come on. If a father is
going to do that, he ‘‘ain’t” paying
anybody anything. Those payments
come out of the deadbeat dad’s pay-
check before he even sees it. He cannot
be forced to choose between child sup-
port and other debts. He doesn’t have
the choice. Those payments are made
automatically, straight from the em-
ployer to the woman and children who
need them. Those who claim otherwise
are simply ignorant of the way Federal
family support law currently operates.
Some of them simply misrepresent the
way this legislation protects family
support payments in bankruptcy.

Next, we have the assertion that this
legislation unfairly locks the door of
chapter T7—liquidation or so-called
straight bankruptcy—for those low-in-
come families that need it the most.
Let’s get a few things straight about
how the current code operates.

Today, bankruptcy judges are re-
quired as a matter of Federal law to
dismiss petitions for chapter 7—that is
straight bankruptcy—for substantial
abuse, particularly if the debtor really
has the ability to pay his bills. This re-
form legislation will provide those
judges with specific criteria for deter-
mining if the debtor can, in fact, pay
some of the bills he or she is asking to
be forgiven. If the debtor can pay some
of those bills, at least $10,000 or 25 per-
cent of those debts—that is the thresh-
old—then asking for chapter 7 is pre-
sumed to be an abuse of the system and
you get bumped into chapter 13.

I will bet that most Americans would
be very surprised that there is no sys-
tematic way for asking the basic ques-
tion about the ability to pay, no actual
means test that exists now under the
current code, and it is up to every dif-
ferent bankruptcy judge to decide how
he or she wants to make that judg-
ment. That is how our sentencing laws
used to be until I wrote and we passed
the Sentencing Reform Act. Every
judge could have a different sentence.

What did we find out there? We found
out that black folks who committed
the same crime that white folks com-
mitted went to jail longer because
there was no standard.

We have national sentencing guide-
lines and other standards that guide
the decisions of judges. This bill simply
tells judges how they should go about
making the decision that current law
requires them to make.

But won’t that means test disadvan-
tage those of limited means who truly
need and deserve to fully get a chapter
7 liquidation?

Look at the facts. First, this bill will
affect, at most, 10 percent of the people
who currently file under chapter 7, and
only those who have a demonstrable
ability to pay.

One of the main reasons for that
small number—I10 percent—is the
means test in this bill would not even
apply to anyone who earns less than
the median income in his or her State,
and for those with less than 150 percent
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of the median income, there is only a
cursory calculation on the ability to
pay.

Let’s go through what that means.
Mr. President, in my State of Dela-
ware, a family with a $46,000 income
would not even be subject to the means
test—you got that?—not even subject
to the means test. They are out. They
can immediately go to chapter 7, no
questions asked, nothing—even if they
had the ability to pay.

That is exactly as it is today. In Cali-
fornia, a family with a $43,000 income
will have the exact same access. In
Massachusetts, a family with $44,000 in
income will have no change in access
to chapter 7; Illinois, $46,000; in Wis-
consin, $45,000, no change. That is be-
cause this legislation, I might add, at
my insistence and that of Senator
TORRICELLI, contains a safe harbor for
those people. Only if you have more
than 1% times the median income in
your State will you be subject to a se-
rious examination about your ability
to pay. And even then, if you face what
the bill calls ‘‘special circumstances,”
that reduces your income or increases
your regular expenses. You will still
enjoy the full protection of chapter 7.
Specifically—I don’t know how many
times I have heard this on the floor—if
you have ongoing medical expenses,
that means you don’t have any money
left over to pay creditors, you can go
straight to chapter 7.

One of the most basic misunder-
standings about this bill is that folks
with medical bills will have their cir-
cumstances ignored, as my friends are
saying on the floor here. That is just
flat wrong. The standard this bill uses
for calculating someone’s ability to
pay under the means test specifically
includes not just medical bills but
health insurance, and it even includes
union dues.

AMENDMENT NO. 13

The PRESIDING OFFICER. Under
the previous order, the hour of 5:30 hav-
ing arrived, there will now be 20 min-
utes of debate on the Leahy amend-
ment No. 13.

Who yields time?

Mr. BIDEN. Mr. President, nobody is
here to yield time. I will be happy to
begin the debate on the Leahy amend-
ment. Obviously, I can’t yield time
from Senator GRASSLEY or Senator
LEAHY’s time on this point.

Mr. President, parliamentary in-
quiry: Since nobody is here to debate
the Leahy amendment, is it appro-
priate to be able to proceed on the bill
for another few minutes?

The PRESIDING OFFICER. The Sen-
ator may ask unanimous consent to do
that.

Mr. BIDEN. Mr. President, I have
just been told by the majority and mi-
nority staff that I can yield myself
some time off of Senator HATCH’s time
on this amendment. I will cease and de-
sist the moment either Senator LEAHY
or Senator HATCH comes forward to de-
bate the amendment.

Back to medical expenses.
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One of the most basic misunder-
standings is that people with medical
bills will have that circumstance ig-
nored. Not only are those expenses ex-
plicitly allowed but any other expenses
that make sense are allowed. That is
under the IRS standards. On top of
that, the bill allows additional ex-
penses, including medical expenses for
everybody from your mnondependent
children to your grandparents and your
grandchildren.

There are no reasonable medical ex-
penses, from contact lenses to cancer
therapy, from yours to your wife’s to
your grandchild’s, that would not be
counted as a necessary expense in cal-
culating someone’s ability to pay.

So much for this idea that these poor
people who have these exceedingly high
medical expenses—and they really do—
will not be able to declare bankruptcy
and do straight bankruptcy in chapter
7.

Again, if you are under the median
income in your State, you are not even
subject to the calculations anyway. So
much for the charges that this legisla-
tion is unfair to women and children
and to those of limited means. It im-
proves protections for those who de-
pend on alimony and child support, and
those below the median income are ex-
plicitly excluded from the means test.
The means test for those who are above
the median income permits all forms of
medical and other expenses to be con-
sidered in calculating the ability to
pay.

Next, often cited is the ‘‘failure’ of
this legislation to deal with what is
supposedly a major abuse of the cur-
rent system, the unlimited homestead
exemption now permitted in a handful
of States.

Let me make this clear. I agree with
my friend from Wisconsin that we
should have an absolute cap on the
homesteading expense. We should not
have it like Texas, Florida, and other
States that allow the abuse of someone
going out and buying a $6 million or $8
million home and then declaring bank-
ruptcy and the home being out of reach
of the creditors. That is unfair. I think
it should be capped in the $100,000 to
$150,000 range nationwide. We tried
that. It didn’t work. What we did do is
this.

Everyone should be outraged at those
who thumb their nose and move to
Florida or Texas and buy multimillion-
dollar homes. As outrageous as these
cases might be, this is quite rare. I am
afraid those who made the treatment
of the homestead exemption the
grounds for their rejection of this bill
have based their votes on a pretty
weak foundation. Here is a GAO report
from 1999 in which they found, first,
that only 52 percent of bankruptcy
cases from a sample in Texas involved
a homestead in any way.

Second, only 1.2 percent of those
cases involved homesteads—that is
homes—of more than $100,000—not a lot
of multimillion-dollar homesteaders
there, Mr. President. A similar sample
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from Florida, the other supposedly big
offender on this issue, found that .8
percent—less than 1 percent—of the
cases with any kind of homestead in-
volved a homestead of more than
$100,000—not a lot of multimillion-dol-
lar bankruptcy bungalows there.

Again, Mr. President, as far as I am
concerned, a single abuse of the home-
stead exemption by a filer is one too
many. But let’s not pretend this bill
has turned a blind eye to a major prob-
lem. There is not a major problem, but
the bill, in fact, does make a major ad-
vance over current law.

If T had my choice, it would be a
$100,000 cap. If you buy a house within
2 years of filing for bankruptcy, the
cap is $100,000, which we have in this
bill before us. No change in current
law? Well, I will take this bill over cur-
rent law. Let me explain in more detail
what I mean.

Right now, if in fact you go out and
buy yourself an $8 million home 2 years
before you file bankruptcy, that home
is liable to be possessed. Now, if they
buy it 2 days before and it is exempt—
I am talking about .8 percent of all the
filers who claimed the homestead ex-
emption in Florida. For example, I
know I am going to file for bankruptcy
in 2 years, so now I am going to go out
and buy an $8 million home. Let me be
clear. I think there should be a flat
prohibition of hiding assets in homes
above 100,000 bucks. Very few have ever
done it. It should be changed, but very
few have done it, and we have made a
significant change among those who
may have done it or who are intending
to do it.

Finally, I want to say something
about a number of other amendments I
expect we are going to see in the course
of this debate.

The truth in lending legislation is
not a bankruptcy law. There is no evi-
dence presented by anyone here that
anyone has gone bankrupt or declared
bankruptcy because they have been
falsely or not honestly lent money.
There is no evidence of that. These
amendments are not about bankruptcy
law; they are about banking law.

I support more disclosure, and they
are clearly within the jurisdiction of
the Banking Committee, as I am sure
Senator GRAMM will tell us, but I know
a number of my colleagues have felt it
is essential to require, as they say,
some balance in bankruptcy reform
legislation by demanding more on the
part of lenders as we demand more of
debtors.

Fair enough. I support the idea. Last
session, I offered, along with Senator
TORRICELLI and Senator GRASSLEY, an
important amendment that required
additional disclosure by lenders. That
amendment was added on the floor last
Congress.

These new disclosures include a
strong notice, a warning that making
minimum payments will stretch out
the time it will take to pay off the loan
and that a 1-800 number must be put on
there for you to call to find out how
long it would take you to pay.
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Those disclosures include more infor-
mation on so-called teaser rates on the
envelope that come in the mail every
week.

This bill before us contains some im-
provements, but that is not related to
bankruptcy. That is related to banking
and truth in lending, which I support
more of.

Additionally, there is the assumption
that lenders, not borrowers, are respon-
sible for bankruptcy. The key assump-
tion here is that a rational business-
man, a lender, especially credit card
lenders, seek out those who have no
hope of repayment and foist unbearable
debt upon them just so they can fight
with them in bankruptcy.

I do not follow the argument, but we
can see if there is anything to it. For-
tunately, the Congressional Research
Service, a nonpartisan organization in
the U.S. Congress, for the last few
years has looked into the issue at my
request.

I direct my colleagues’ attention to
the CRS report on March 19, 1988, enti-
tled ‘“‘Bankruptcy and Credit Card
Debt: Is There a Casual Relationship?”’
It is not every day we have such a di-
rect response available to a question
that is constantly put forward on this
floor. This is not industry propaganda.
This is not interest group rhetoric.
This has nothing to do with campaign
contributions, as alleged by my friend
from Wisconsin. This is the Congres-
sional Research Service on which we
have all come to rely for expert non-
partisan analysis.

The answer to the question is no,
credit card debt cannot be shown to be
the cause of bankruptcy.

Here is the conclusion of the report:

The available aggregate data do not show
that credit card debt has caused a major
shift in U.S. household financial conditions.

Addressing that underlying assump-
tion I spoke of, the report says:

Is credit card borrowing a trap for the un-
wary, bringing disorder into the financial
houses of an unspecifiable number of atypi-
cal families and individuals? Perhaps, but so
are medical expenses, divorce, job loss, ca-
sino gambling, narcotics, investment scams,
and so on. Anecdotal evidence abounds, sta-
tistical evidence is scarce.

That was 1998. What has happened
since? Last month, I asked the CRS to
update its analysis.

Here is the unchanged conclusion—as
of February 20—based on the latest
data:

While credit card debt has been the fastest-
growing component of household debt, the
size of the debt outstanding does not appear
to be so great (especially when rising in-
comes are considered) that it can be held pri-
marily responsible for the steep rise in con-
sumer bankruptcy filings since 1980. At the
same time, the claim that credit card com-
panies are creating financial distress by
mass-marketing an expensive form of credit
to low-income or financially unsophisticated
households finds little support . . . .

I know that for some of my col-
leagues, blaming lenders for bank-
ruptcies is a matter of faith. Unfortu-
nately, it is not a matter of fact.
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That is why I will vote against
amendments that are properly the ju-
risdiction of the Banking Committee.

t is not because I think all lenders
act responsibly, or that nobody ever
got suckered by a credit card company.
It is because the best evidence I have
to work with tells me that these
amendments are not germane to bank-
ruptcy reform.

In closing, I look at the years of de-
bate, hearings, and floor time we have
expended on this issue, and I look at
the strong, bipartisan majorities that
have consistently supported bank-
ruptcy reform throughout this process,
and finally, I look at the 70 votes that
this very bill—without the Schumer-
Hatch language on clinic violence—re-
ceived in the Senate last year.

Like every bill that has undergone
this much debate and consideration, it
is the product of compromise. It is not
a root-and-branch overhaul of the cur-
rent bankruptcy code; it makes incre-
mental but important changes in the
operation of the current system.

It will affect perhaps 10 percent of
those who currently file under chapter
7, and only those who have the dem-
onstrated ability to pay. It adds impor-
tant new protections for the women
and children who depend on child sup-
port. It restores, at the margins, some
personal responsibility to a system
that that in recent years has been the
subject of abuse.

I thank the Chair, and I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, what is
the parliamentary situation?

The PRESIDING OFFICER. We are
considering the Leahy amendment. The
Senator from Vermont has 10 minutes.

Mr. LEAHY. I thank the Chair. Mr.
President, I hope when the time comes
to vote this evening on the Leahy
small business amendment that all
Senators will vote for it. I have not
heard the author of this bill, the chair-
man of the Judiciary Committee, the
majority leader, or anybody else speak
in opposition to it. Obviously, they can
vote any way they want, but I have yet
to hear anybody talk in opposition to
it. The time used on the other side was
not used in opposition to it.

I hope this is an indication that we
will look first and foremost at small
businesses, those businesses with under
25 people, to give them parity with the
multibillion-dollar corporations.

When we voted last night, many said
we were helping small businesses by
throwing out the ergonomics rule.
While I disagree on that particular
rule, I do agree that small businesses
should be helped. I grew up in the front
of a small business store in Montpelier,
VT. We lived in the front of the store.
My parents had a small business in the
back.

Ninety percent of the businesses in
Vermont are small but then many of
the businesses nationwide are small
businesses. If you define them as 25 em-
ployees or less, with 5,541,000 busi-
nesses in America, nearly 5 million of
them are small businesses.

What I want to do is make sure we
protect small business creditors from
losing out in the bankruptcy reform
process. They ought to be protected.

The way the bill is written now—and
I hope this was not intentional—but
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the way it is written puts large multi-
billion-dollar credit card companies
ahead of hard-working small business
people—farmers, ranchers, Main Street
mom-and-pop stores. It puts these huge
companies ahead of them in collecting
outstanding debt from those who file
for bankruptcy.

I do not think any one of us intended
that. I do not think any one of us actu-
ally want to go back home and tell all
the farmers, ranchers, and small busi-
ness people in our States that we put
the credit card companies ahead of
them.

My amendment gives small business
creditors a priority over larger busi-
nesses when it comes to distributions
of the bankruptcy estate. It provides a
small business creditor priority over
larger for-profit business creditors.

It does not affect the bill’s provisions
which give top priority in bankruptcy
distributions to child support and ali-
mony payments. We already set certain
priorities. We do it for alimony pay-
ments. We do it for child support. We
ought to do it for our Main Street busi-
nesses and our farmers and ranchers.
We ought to give them the same kind
of leg up over a deep-pocket, multibil-
lion-dollar corporation.

If a large credit card company has
John Jones or Mary Smith go into
bankruptcy, and they owe them, say,
$3,000, and they owe the local feed store
$3,000, obviously this $3,000 shows up
differently on the bottom Iline of
MasterCard than it does on the bottom
line of the Jones Feed and Grain Store.
It is a much bigger bite for that small
store, and they ought to be given pri-
ority.

That is all I am asking for in this. I
cannot imagine any small business or-
ganization that would not be sup-
portive of this. We should actually be
helping small businesses navigate the
often complex and confusing bank-
ruptcy process because they are not
going to be able to afford a galaxy of
lawyers and accountants. The huge
companies have these people on re-
tainer because they handle bankruptcy
matters all over the place. For the
small store, this may be their bottom
line for the year. It may be the one
bankruptcy they are trying to collect
for the year, and they could be out of
business as a result. They need priority
just to keep pace with big business.

Small business is the backbone of our
economy. In fact, I use the same defini-
tion of a small business creditor that is
already in section 102 of the bill.

All T am saying is same rules, but if
you are going to give priority, give the
priority not to the multibillion-dollar
corporation for whom this $3,000, $4,000,
or $5,000 claim is nothing. Give the pri-
ority to that small store, that small
company on Main Street that may
have to really do something. I don’t
want them to have to get in line behind
the huge credit card companies. For
them, it may mean the difference be-
tween going out of business or not, not
the difference between whether it
means one one-hundred-thousandth of 1
percent.

Mr. BIDEN. Will the Senator yield?

Would this include an automobile
dealer with 20 people that grosses $70
million a year?

Mr. LEAHY. Do we have that many?

Mr. BIDEN. We sure do. Check home.
Any automobile dealer that has 20 or
more people.

Mr. LEAHY. If we talk about grosses,
that would be one that is matching a
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20-person unit of a credit card company
that would gross several billion dollars.

Mr. BIDEN. I am just asking a ques-
tion. I hope it does include them. I
want to know what you are including.
That is all. Would that be included?

Mr. LEAHY. I have used the small
business definition that the Senator
from Delaware has used in the bill he
cosponsored.

Mr. BIDEN. That does mean it would
include somebody grossing $100 million,
$50 million.

Mr. LEAHY. If you had a car dealer
that grossed that amount of money,
considering the fact they often make
only $100 or $200 on a car, although the
cars sell at $30,000 or $40,000. By the
same token, the collection unit might
be 20 people and they get several bil-
lions of dollars.

The bottom line: The percentage of
what is going to be the net profits is
considerably different.

What this is going to affect—which is
why I use the Senator from Delaware
and his definition of a small business in
the bill—these are the same people, in
most likelihood, the mom-and-pop
store for whom $3,000 or $4,000 may
mean making the mortgage payment.

Mr. BIDEN. Would the Senator set an
income level to protect them?

Mr. LEAHY. Are we going to change
the definition of small business in the
bill that the Senator from Delaware co-
sponsored?

Mr. BIDEN. To accommodate the
Senator, I would be happy to do what-
ever he would like.

Mr. LEAHY. This is the bill that is
presently before the Senate.

Mr. BIDEN. Without an exemption.

Mr. LEAHY. Cosponsored by the Sen-
ator from Delaware. I am using his def-
inition.

Mr. BIDEN. But you are using it out
of context.

Mr. LEAHY. I think not.

Let me talk about what this does: 5
percent to the small feed and grain
store could be the difference for them
for the year and whether they make it
or don’t make it.

Dean Witter said this bill gives just
one credit card company alone, MBNA,
an increase in net profits of 5 percent.
That is $75 million. With most of these
small businesses we are talking about,
5 percent is not 5 percent of MBNA.

What we want to do—we carve out a
special exemption for credit card com-
panies but leave small business owners
fending for themselves—is put the
small business owners on at least an
equal footing.

The credit card companies say they
need an exemption because their debts
are typically unsecured. Most of these
small businesses are exactly the same.

I yield the floor.

AMENDMENT NO. 14

The PRESIDING OFFICER. Under
the previous order, all time having ex-
pired, the Leahy amendment is laid
aside and there is now 60 minutes of de-
bate evenly divided on the Wellstone
amendment No. 14.

Mr. WELLSTONE. Mr. President, I
had a chance this afternoon to speak
about this amendment at great length
and may not need all of my time. I re-
spond to some of the arguments made
while I was off the floor. They were not
made because I was off the floor; I had
to go to markup on an education bill,
and another Senator spoke.
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Let me take some of the arguments
and respond as colleagues sort this out
and decide how to vote.

First of all, this amendment provides
that no provision of the bankruptcy
bill will affect a debtor who files for
bankruptcy if the court determines
that the debtor filed as a result of over-
whelming medical bills, unless the
debtor elects to have a particular pro-
vision apply.

We are really saying if the goal of
this bill is to go after those that have
gamed the system—again, I cite the
American Bankruptcy Institute’s re-
port that, at best, that is 3 percent of
the people; there are others who say 10
or 13 percent. Surely in those cases
where the court determines that the
debtor who files for bankruptcy has
filed for bankruptcy because of a major
medical bill, we would want to exempt
them from the provisions of this legis-
lation. This is somebody who is now
going under because of cancer or be-
cause of a disabling injury. There, but
for the grace of God, go I. These are
not people gaming the system.

I also pointed out earlier today—and
I think it is important to give this
amendment some context—it is unfor-
tunate we are not spending more of our
time trying to figure out how to legis-
late so we can cover the 43 or 44 million
people with no insurance, or people
who are underinsured, people who go
under because of catastrophic expenses.

Sad but true, being able to file for
chapter 7 is one of the ways people can
rebuild their lives. It is one of the ways
people can get back on their feet when
they have been knocked down by a
major medical bill.

Why is it necessary? The bankruptcy
bill purports to target abuses of the
bankruptcy code by wealthy scofflaws
and deadbeats who, as I said, according
to the American Bankruptcy Institute,
make up about 3 percent. Yet hundreds
of thousands of Americans file bank-
ruptcy every year. They don’t file
bankruptcy to game the system. They
file bankruptcy because of medical
bills. That can happen to any of us.

Unfortunately—and I went through
these this afternoon—there are at least
15 provisions in S. 420 that make it
harder to get a fresh start, regardless
of whether the debtor is a scofflaw or a
person who must file because they have
been made insolvent by medical debt.
In the case of those families made in-
solvent by medical debt, they ought to
be exempt from some of the onerous
provisions in this bill.

Some of the provisions in the bill in-
clude but go beyond the means test. I
said this to my colleague from Iowa
this afternoon. An analysis in the Wall
Street Journal last week said: The bill
is full of hassle-creating provisions.
Some reasonable, some prone to abuse
by aggressive creditors trying to get
paid at the expense of others. In a
thicket of compromises, Congress risks
losing sight of the goal, making sure
that most debtors pay their bills, while
offering a fresh start to those who hon-
estly can’t.
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My amendment makes sure we do not
deny a fresh start to people who really
won’t be able to do that with the bill
the way it is written. This amendment
preserves the fresh start for those debt-
ors who honestly can’t because they
are drowning in medical debt. That is
what this amendment is about.

Let me go through some of the argu-
ments that were made. Is the Wellstone
amendment made redundant by the
means test in the bill? Absolutely not.
Neither the means test nor the safe
harbor in the bill applies to the vast
majority of new burdens placed on
debtors.

I held up the whole bill. The bill is
more than just the means test. The bill
is this size and the means test is this
size.

Under S. 420, debtors will face those
hurdles to filing, regardless of the cir-
cumstances. Let me give some exam-
ples of some of these hurdles. One is
the prebankruptcy counseling require-
ments at the debtor’s expense, as if
medical debts can be counseled away.
Why would you want to say to a family
that is being put under by a medical
bill, that is going through a living hell,
that they have to go through credit
counseling and they have to pay for it?

No. 1, they wouldn’t be filing for
bankruptcy if they weren’t at the end
of their wits; they wouldn’t be filing
for bankruptcy if they had a lot of
extra change, a lot of extra money.
This presumption that they are trying
to abuse the system or have been bad
managers and need to go through
prebankruptcy  counseling require-
ments makes no sense at all. It makes
no sense at all when families are being
put under because of medical bills.

There are no limits on repeat filers,
regardless of personal circumstances.
There are changes to existing cram-
down provisions in chapter 13 making
it more difficult for debtors to keep
their car and new tax return filing obli-
gations and new administrative bur-
dens that are expected to raise the cost
of filing, even in a simple case, by hun-
dreds of dollars.

The point is, if you are going to try
to deal with those people who you
think are deadbeats or are gaming the
system, for God’s sake don’t do it for
families who are going under because
of medical bills and for whom chapter 7
gives them a chance to rebuild their
lives.

No. 2, does the Wellstone amendment
carve out a serious loophole in the
means test? No. The debtor can only
get an exemption from this bill if the
court finds that the debtor was forced
to file because of medical debt. A debt-
or who has carried some medical debt
but filed because he ran up a bunch of
credit card bills is not going to meet
the standard and he is not going to be
protected by this amendment.

I need to make that point again. The
debtor can only get the exemption
from this bill if the court finds that
this family was forced to file for bank-
ruptcy because of medical debt.
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Where is the burden of proof? On
which side do we want to err? Don’t we
want to err on the side of making sure,
when people have been put under be-
cause of medical circumstances, they
are able to get a carve-out and go for-
ward and file for chapter 7?

No debtor can get an exemption from
this bill unless the court finds that the
debtor was forced to file because of
medical debt. It is not enough to say,
“I had a medical bill,” and then you
see somebody who has run up all kinds
of credit card bills.

Mr. BIDEN. Will the Senator yield?
Is he talking about his amendment or
the bill?

Mr. WELLSTONE.
about my amendment.

Mr. BIDEN. I thank the Senator.

Mr. WELLSTONE. No. 3, does the
Wellstone amendment leave hospitals
or medical centers at a disadvantage?
No. The amendment doesn’t make med-
ical debt a lower priority than other
debt. The point is, this doesn’t change
current law. With this bill, you have
auto lenders, you have credit card com-
panies, you have all sorts of people who
have a claim. But this particular piece
of legislation does not affect the
dischargeability or nondischargeability
of medical debt at all. This is the same
protections that people have right now.
We are not changing any current law in
terms of whether hospitals are able or
not able to get reimbursement.

Can I give a real-world example of
how the nonmeans test portion of the
bill affects medical debt filing? My col-
league from Delaware may want to re-
spond to this Time magazine example
about Allen Smith, a resident of Dela-
ware, a State which has no homestead
exemption. In other words, he can’t
shield his home from his creditors.

Ironically, under this bill, wealthy
scofflaws can shield multimillion-dol-
lar mansions from their creditors with
a little planning. All you have to do is,
a couple of years in advance, know you
are going to be in trouble. A lot of peo-
ple with high incomes know that. You
hire a lawyer and you are fine.

But Mr. Smith doesn’t get that
break. As a result, when the tragic
medical problems described in the
Time magazine article befell his fam-
ily, he could not file a chapter 7 case
without losing his home. Instead, he
filed a chapter 13 case, which required
substantial payments in addition to his
regular mortgage payments for him to
save his home. Ultimately, after his
wife passed away and he himself was
hospitalized, he was unable to make all
those payments and his chapter 13 plan
failed.

Had Delaware had a reasonable
homestead exemption and Mr. Smith
been able to simply file a chapter 7
case to eliminate his debts, he might
have been able to save his home. Mr.
Smith’s financial deterioration was
caused not by his being a spendthrift,
not because he was a bad manager of
his budget, not because he did anything
wrong. His financial deterioration was

I am talking
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caused by unavoidable medical prob-
lems.

Before he thought about bankruptcy,
he went to consumer credit card coun-
seling to try to deal with his debt.
However, it appears that he went to
consumer credit card counseling just
over 180 days before the case was filed
and he did not receive a briefing, so the
new bill would require him to go again.
This would have been very difficult,
considering his medical problems. In
fact, his attorney made several visits
to Mr. Smith and his wife, who was a
double amputee.

The new bill would also have required
a great deal of additional time and ex-
pense for Mr. Smith and his attorney
through new paperwork requirements
and a requirement that he attend a
credit education course. Such a course
would not have done anything to help
prevent the medical problems suffered
by Mr. Smith and his wife. He did not
get into financial trouble through his
failure to manage his money. He is 73
years old and he never had any debt
problems.

The bill makes no exemptions for
people who cannot attend the course
that they are supposed to take, this
counseling, due to circumstances be-
yond their control. So Mr. Smith
might never have been able to get any
relief in bankruptcy under this new
bill.

Do we really want to do this to peo-
ple? Under the new bill, Mr. Smith also
would have had to give up his tele-
vision and VCR to Sears, which
claimed a security interest in the
items. Under the bill, he would not be
permitted to retain possession of these
items in chapter 7 unless he affirms the
debt or retrieved the item. Sears may
demand reaffirmation of the entirely
$3,000 debt under the bill, and to re-
deem, Mr. Smith would have to pay the
retail value.

After his wife died and the income
was gone, Mr. Smith did not have the
money to pay these amounts to Sears.
Since he is largely homebound, loss of
the items would have been devastating.

The point is, Mr. Smith’s medical
problems continued. Under the current
law, if he again amasses medical and
other debts he can’t pay, he could seek
refuge in chapter 13 where he would be
required to pay all that he could afford.
Under the new bill, Mr. Smith cannot
file a chapter 13 case for 5 years. The
time for filing chapter 7 has also been
increased.

There have been a bunch of reports
about this bill. I know the proponents
think they have been unfair. We all
have our own definition of right and
wrong here. ABC had a tough piece last
night. Time magazine had a tough
piece. The Wall Street Journal was
tough. Business Week had a tough
piece.

Personally, as I said about 50 times
today, every time I talk about money
and the credit card industry, I have to
be careful because you cannot make
the assumption that because you have
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an industry, a powerful industry that
has poured the money into doing the
lobbying, it is a one-to-one correlation
to people’s positions. You can’t do
that. I refuse to do it. People can do
that to anybody here on any issue.

But that is not the point. Institution-
ally, I have to say this is, unfortu-
nately, a classic example of an indus-
try with a tremendous amount of fi-
nancial wherewithal, with an all-out
lobbying effort, which I think is prob-
ably well satisfied with this piece of
legislation because, frankly, there is
very little in this legislation that calls
for any accountability on the part of
this industry.

You will have an amendment tomor-
row that deals with some of the pred-
ator practices and the ways in which
they push credit cards on children.

But there is a whole lot in this legis-
lation going way beyond a means test—
too many provisions, too many hurdles
which are too harsh—which make it
really too difficult for a whole lot of
ordinary people who haven’t abused
anybody or any system to be able to
file for chapter 7.

That is what I think this debate is
about. Of course, the people most hurt
are the people with the least amount of
clout.

I think if this amendment passes, it
makes this a much better bill because
I don’t disagree with the premise. I
think the legislation is way too broad.
Unfortunately, I think the legislation
has some very far-reaching and far-
ranging serious implications in terms
of how it affects people’s lives.

If we want to go after people gaming
the system, let’s do it. Why not just
say when you have a family filing for
bankruptcy because of medical bills
that we exempt them from all of these
different tests and provisions and hur-
dles that will make it impossible for
them to rebuild their lives? That is
what this amendment is about.

I yield the floor.

Mr. GRASSLEY. Mr. President, I
yield 10 minutes to the Senator from
Delaware.

The PRESIDING OFFICER (Mr. SES-
SIONS). The Senator from Delaware.

Mr. BIDEN. Mr. President, I appre-
ciate what the Senator is trying to do.
It is confusing me a little bit, though—
not his intention but the way he
phrases it.

He talks about the fact that if some-
one has a serious medical bill that
causes them to move into bankruptcy,
which I might add is a real problem,
and it is the reason why most people
move into bankruptcy, it is not credit
cards—you can’t have it both ways and
stand up on the floor and say the rea-
son people go into bankruptcy is credit
card debt. There is no evidence of that.
The GAO report doesn’t say that. The
Congressional Research Service doesn’t
say that—and then point out, which is
accurate, that medical bills cause peo-
ple to go into bankruptcy in consider-
able numbers. I do not know the exact
number. I don’t know whether it is 20
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percent, 50 percent, or 70 percent. But
it is a lot. I understand what he is say-
ing.

By the way, there is one generic
point to which I am sympathetic—that
people in fact have real serious medical
problems and are forced to liquidate
everything they have to pay the med-
ical bills. It is an absolute tragedy. I
agree with my friend. That is why I
support the national health insurance
plan and the need to cover all of those
folks.

I also appreciate the fact that he is
not engaging in and he never has the
idea that because a particular group or
group of people support a position, and
they have power, that anybody who
votes with them is because of the
power.

My friend and I voted against the po-
sition of the Chamber of Commerce
yesterday notwithstanding the fact
that labor poured tens of thousands of
dollars into the campaigns of Members
on this side. And I suspect that labor
PACs gave my friend from Wisconsin
hundreds of thousands of dollars. They
did not give a cent to the Senator from
Delaware because I don’t take PAC
money, and I haven’t taken PAC
money.

I appreciate the honesty that he is
exhibiting, but it confuses me on a cou-
ple of points. One, I am from Scranton,
PA. That is an area of the country that
has been on hard times for a long time.
My grandfather Finnigan used to have
an expression. He would say: When the
fellow in Throop—that was a commu-
nity south of Scranton—loses his job,
it means there is an economic slow-
down. When your brother-in-law loses a
job, it means there is a recession. When
you lose your job, it means there is a
depression.

I wonder why we don’t include people
who lose their jobs and have to declare
bankruptcy and can’t find employ-
ment.

I have a little bit of a problem in
terms of singling out one type of that
debt that is exempt, but not because it
has anything to do with any other in-
dustry. I don’t know any other indus-
try that cares a whole lot about that.
My point is, that is a conceptual prob-
lem I am having difficulty getting
over.

But the second point I wish to make
is that his amendment wouldn’t affect
what this bill is about. It would affect
bankruptcy law tremendously, present
bankruptcy law, future bankruptcy
law, future bankruptcy changes, and
present. It would have a profound im-
pact.

But the reason for this bill is to set
a standard on the basis of someone
moving from chapter 7 to chapter 13. 1
remind anybody who is listening to
this at home that chapter 7 means if
you file in that chapter, all your debts
are discharged, and you start brand
new. You don’t owe anybody anything.
You don’t try to pay anything off. It is
done. Chapter 13 means that the vast
majority of your debts are discharged,
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but you work out a payment plan be-
cause you can think you can pay some
of it. Most people who chose chapter 13
in the old days chose it to avoid the
embarrassment of chapter 7 so they
could pay something off in good faith.
They had something to pay, but they
couldn’t pay everybody. They wanted
the court to help them figure out how
to divvy out what they could pay.

That is what it is about. There is no
standard now that a judge uses. There
is a generic standard saying substan-
tial abuse. Right now, a bankruptcy
court judge or master has to move
someone from 7 to 13 if that judge says,
look, you are able to pay something so
you should be in 13.

My dad always said: Keep your eye
on the ball. The ball here is what this
is about. This bill is about whether or
not there is a standard we are now
going to set beyond the broad standard
of substantial abuse that says when
you must move from chapter 7 into
chapter 13 to pay some of your bills.

By the way, you only get moved into
that if you have at least $10,000 to dis-
tribute after all of your necessities are
taken care of, or you are able to pay 25
percent of your debt over 5 years. If
you can’t meet that standard, you are
not in 13 either. You don’t get into
chapter 13.

Again, keep your eye on the ball.
This bill is about whether or not you
can pay some of your bills.

Along comes my friend who says—
which may be good public policy. I am
not disagreeing with the possibility
that anybody who declares bankruptcy
because of medical bills can discharge
those debts outright, period. They are
just in chapter 7. They can, in fact, go
there.

I point out to my friend about the
case in Delaware. The individual filed
in chapter 7. He chose to file in chapter
7. He discharged all of his debts. Unfor-
tunately, my State has what I thought
the Senator from Minnesota had been
saying. You shouldn’t have a home-
stead exemption. My State doesn’t.
Had he filed 13, he could have kept his
home theoretically. He was not re-
quired. He filed in chapter 7.

Mr. WELLSTONE. Thirteen.

Mr. BIDEN. Then he would have been
able to keep his home in chapter 13. If
I am wrong about that, I will correct
the record. But in Delaware, under
chapter 7, we don’t have this way to
hide assets in a house. I think you
should be able to keep up to $100,000 of
the value of your house. But in 13, you
get to keep your house as long as you
keep your mortgage payments, and you
are allowed to have that portion taken
out to keep your house just as you can
have that portion taken out to pay
your medical bills, or pay ongoing ex-
penses that you have—gas for your car
to go back and forth to work, et cetera.

That is the case that would not be af-
fected by this legislation. It would not
be made better or not be made worse
by this will. What would happen is ar-
guably he wouldn’t have to go to 13 if
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he didn’t want to because under this
bill, the means test in S. 420 estab-
lishes a standard. It establishes a
standard. And it goes on to point out
that in terms of this whole argument
about medical bills, which I went into
a little while earlier, unless your
means test—in my State, by the way,
the means test for a family would be
$46,000, and you would have to make
more than that to even be considered
in the means test, but once you are in
the means test, then what happens is
special circumstances can be counted,
whether or not you can still stay in
chapter 7 or get bumped to chapter 13.
And the special circumstances relate to
medical expenses. The medical ex-
penses are your special circumstances.

If you are in a situation where not
only do you have medical expenses that
you have to meet but you have the
medical expenses and other necessary
expenses that are not limited to your
own medical expenses—for example,
the medical expenses you are paying
for your mom, the medical expenses
you are paying for your adopted child,
the medical expenses you are paying
for your sister, the medical expenses
you are paying for a family member
—those get included so you do not get
knocked out of chapter 7 under this
law. You can count those medical ex-
penses.

So a judge says: OK, look, under the
means test, you have this amount of
money. You do not make more than
$46,000 in Delaware, so you can stay in
chapter 7. We are not even going to
consider looking at whether or not you
have a right to file in chapter 7. And
then, by the way, if you are 150 percent
above that income, which gets you up
to, what, $60,000, or something like
that, whatever the exact number is,
then you can say: Hey, wait a minute.
I have all these medical expenses so I
get to stay in chapter 7 anyway.

My confusion is how this amendment
relates to this bill. It relates to bank-
ruptcy generally; I acknowledge that.
It is a new standard that we are consid-
ering, but it does not go to the asser-
tions made by others that people, be-
cause of their medical bills, are getting
killed with this legislation.

The very example my friend gave al-
ready was an example that occurred in
Delaware that had nothing to do with
this legislation. His medical bills were
so high, the poor devil, and his income
was so limited, he lost everything.
That is tragic. That is why we need na-
tional health insurance. But the pas-
sage of this bill would not alleviate
that problem. So it is kind of a non se-
quitur. They are not related.

I yield the floor.

Mr. WELLSTONE
Chair.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. WELLSTONE. I am trying to re-
spond to some of what my good friend
from Delaware has said. It is true that
in the example I gave of Allen Smith,
he is not affected by the means test.

addressed the
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That is my point. There are 200 pages
to this bill. I say to my colleague, I
went over some of these provisions this
afternoon that affect everyone, regard-
less of income, regardless of whether or
not they file for chapter 13 or chapter
7.

Mr. BIDEN. Will the Senator yield?

Mr. WELLSTONE. I will make a cou-
ple points, and then I will yield to get
the Senator’s response.

My point is, why would you want to
have these kinds of rules and these
kinds of provisions when you have a
family being put under because of med-
ical bills?

I am trying to get all my notes to-
gether, one by one.

My colleague said, conceptually why
not somebody who has lost their job?
That could very well be an amendment
that I will have on this bill. It is pretty
horrible when people lose their jobs. By
the way, the next thing they worry
about, when they lose their job, is los-
ing their health care coverage. You
sort of assume, if somebody loses their
job, they can find another job. But
what if somebody has been put under
because of a medical bill and they
themselves are struggling with a dis-
ease or a disabling injury? It seems to
me this would be the first, if you will,
order of exemption.

My colleague says there are sweeping
changes to this amendment. That is
true. This bill is also cause for sweep-
ing changes. It depends on whether you
think the changes are good, whether
you think they are the right thing to
do or not. That is where we disagree.

Now, it is true—and this is a key
point to make—that what I am doing is
saying there ought to be some discre-
tion in the system. My colleague
talked about the standards. I do not
mind having rigorous or even rigid
standards, as long as you do not cap-
ture the wrong people. But you are cap-
turing the wrong people. The people
who pay the price, as I have tried to
argue, are people who, again, as deter-
mined by the court are filing for bank-
ruptcy because of medical expenses. I
think that is about 50 percent of the
cases, at least on the basis of what I
have seen.

Although, interestingly enough—and
I do not want to have a side debate
with my colleague on this—although,
interestingly enough, in consumer sur-
veys actually people cite credit card
companies as the reason they file for
bankruptcy before they do for medical
expenses.

Mr. BIDEN. Kind of funny. It is
wrong, though; isn’t it?

Mr. WELLSTONE. To my mind——

Mr. BIDEN. You can’t have it both
ways.

Mr. WELLSTONE. You can’t have it
both ways, but it can be interactive.
Frankly, there are a number of vari-
ables that come into play. I think my
colleague from Delaware is right when
he talked about job loss. But, I say to
the Senator from Delaware—I do not
know if he heard my first response,
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which was that I absolutely understand
conceptually what he was saying when
he said: Why not job loss? And I said
that could very well be another amend-
ment—as awful as that is, the place to
start is the medical expenses.

In relation to job loss, we have this
going on right now with 1,300 taconite
workers. You go up there and talk to
people. The next thing they are fright-
ened of is that in 6 months they will
lose their health insurance. If they
worked there a little longer, they lose
it after a year. And do you know what
else. And I am going to try—and this
one I am hoping to get support on from
a lot of Senators—the other thing I am
worried about, I say to Senator BIDEN
from Delaware, is that the retirees are
terrified—and ‘‘terrified’’ is the right
word; and too many of them, I would
argue, are dealing with cancer—that
LTV, the company, is going to file for
bankruptcy and they are going to walk
away from their health care obliga-
tions. That is a huge concern.

Mr. BIDEN. Right. I agree.

Mr. WELLSTONE. But my argument
would be that with the medical, it is
not just the bills. I am imagining peo-
ple who have been stricken with ill-
nesses or disabling injuries. So I
thought: Look, if there is any group of
people—there, but for the grace of God,
go I—it applies to them.

Again, I am not arguing that there
isn’t discretion. Deliberately, we have
discretion put in here. I think the rules
are too rigid in this bill. I am not argu-
ing that the means test is the issue. In
fact, I said this afternoon—and I say
tonight—there are a whole bunch of
other provisions—I outlined 12, or 13,
or 14 provisions—that I think make it
difficult for people to rebuild their
lives.

That is the point I am making. I do
not see why we can’t have an exemp-
tion. I think it would make the bill a
much better bill, and it would accom-
plish the goal you are trying to accom-
plish, which is to not let folks game it.
But for the families I am talking
about, they are not gaming it.

I yield the floor.

Mr. BIDEN addressed the Chair.

The PRESIDING OFFICER. Who
yields time?

Mr. WELLSTONE. Mr. President, I
yield some of my time. I yield 5 min-
utes to the Senator from Delaware.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. BIDEN. That is very generous of
the Senator.

I would like to make three points,
and I will try to make them quickly.

One, the point of the Senator’s
amendment is—and I agree with the
thrust of it because there should be no
discretion—no discretion—if, in fact,
you are bankrupt because of medical
bills, then you automatically are out,
period. It is done. You do not owe any-
body anything; finished, over, done, pe-
riod. I understand that. And I sym-
pathize with that.

I do not want anybody to mix apples
and oranges unintentionally or in lis-
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tening to this debate. What would be
implied from this debate or assumed
from this debate is somehow, by the
passage of this bill, people with med-
ical bills will be put at a greater dis-
advantage than they are under the
present system. That is not true.

In the broader question of whether or
not bankruptcy law—period—should be
for people who have no ability to pay
their bills because they have medical
bills, or have no ability to pay their
bills because of the loss of their job, or
have no ability to pay their bills be-
cause they are deemed to be incom-
petent, even though they have an es-
tate that exists out there—they are all
different things that have nothing to
do with the question of whether or not
this legislation should pass or should
fail. Based on the argument my friend
from Wisconsin is making, we should
eliminate the bankruptcy law that ex-
ists now. We should have no bank-
ruptcy law because this does not exist
in the present bankruptcy law.

It doesn’t exist in present bank-
ruptcy law. Let’s not get confused. If
the Senator wishes to make the argu-
ment that this is an important exemp-
tion that should be written into bank-
ruptcy law as it exists or as it is
amended, I understand that; I
empathize with it. But if it is to make
the case that people with severe med-
ical bills are more disadvantaged under
the changes we are proposing than the
law that exists now, I don’t buy that
argument.

I will conclude by saying the only
reason I spoke to the question of and
agreed with the Senator that I think at
least 50 percent of all bankruptcies are
filed because of medical bills—at least
50 percent—if that is true, then my
friend from Illinois and my other friend
from Wisconsin and my friend from
Massachusetts are dead wrong when
they say the majority of bankruptcies
are filed because of credit cards. That
means that that can’t be true.

Let’s just look. I ‘“‘ain’t” slow; I did
pretty well in math. It is really simple.
With fifty percent of 100 percent based
upon the fact that you have too many
medical bills and you are required to
go bankrupt, that means that all other
bankruptcies, for whatever reason,
amount to 50 percent, which means
that credit card bankruptcies must be
less than 49 percent—at least less than
49 percent.

According to the study we have got-
ten, there is no evidence that they
have contributed at all to the increase
in bankruptcey.

I might add, I am anxious to debate
the predatory practice of sending the
kids the credit card and all that stuff.
With the limits they put on the credit
card, those limits that you get when
you get that credit card at the front
end, these people that can’t pay that
back are so few that they are not even
in the game of declaring bankruptcy.
They are not even in the game. The
college student who gets a credit card
and blows it up and spends $1,000 on the
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credit card, they don’t declare bank-
ruptcy because of a $1,000 debt they
don’t pay. That is malarkey.

They declare bankruptcy because
they run up tens of thousands of dol-
lars in loans to go to college. That is
why you should support the Schumer-
Biden amendment to make sure that
people can deduct the cost of college
from their taxes. That is why we
should provide for health care for all
Americans so we don’t have them de-
claring bankruptcy because of this.

Bankruptcies increase in direct pro-
portion to people losing their health
insurance—in direct proportion. Sen-
ator KENNEDY stands on the floor—and
no one knows more about it than he—
and points out that fewer and fewer
people have health care coverage since
we started this debate on health care
because my friends on the other side of
the aisle are reluctant to provide for
health care for people.

I just want a little truth in adver-
tising here; that is all. It is OK, beat up
on the credit card companies, don’t
like them. Beat up on the big compa-
nies, don’t like them. This is an ironic
position for me to be in after 28 years
in the Senate. No one has ever accused
me of being a friend of the banking in-
dustry. I have been around for a long
time. Let’s get it straight; you can’t
have it all ways here.

My friend comes to talk about the
predatory practices. There are preda-
tory practices, I acknowledge that. But
are they the reason bankruptcies are
increasing? Maybe. I see no evidence of
it. No one has shown any evidence of
that. The only report that was done in-
dicates the opposite. If 50 percent re-
lated to health care, then obviously it
isn’t because of any particular indus-
try.

I thank my colleague for his gen-
erosity.

I ask my friend from Iowa—he was
not on the floor—I am defending his po-
sition. The Senator from Minnesota
yielded me 5 minutes of his time. If he
needs time, I hope the Senator will
lend him the 5 minutes he would have
lent me.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

AMENDMENT NO. 13

Mr. GRASSLEY. Mr. President, I be-
lieve we can accommodate the Senator
from Delaware and the Senator from
Minnesota. We have 20 minutes remain-
ing. I will yield myself 5 minutes. Then
it is my understanding that Senator
HATCH needs some time to respond to
the Senator from Minnesota. I will
take my time to address an amend-
ment that we are going to be voting on
when we vote on two amendments in
just a few minutes. That amendment is
the amendment by the Senator from
Vermont, Mr. LEAHY.

The amendment would allow small
businesses to be given special treat-
ment as compared to other businesses.
When the words ‘‘small business’ are
used around the U.S. Congress, every-
body looks up because we know that



S1960

small business is the engine of ad-
vancement in America, creating the
new jobs.

I have to say that albeit his amend-
ment may be well intended because we
want small businesses to succeed—and
I would be the first one to say that—
Senator LEAHY’s amendment would be
detrimental to this bill and also to
many small businesses as well as those
he says he is trying to help.

I will explain to the Senate now why
I believe his amendment is intended to
help small businesses of some very
small size and help other businesses
that are just a little larger but still
very much a small business.

He would do this by creating three
categories of unsecured creditors in
chapter 7, chapter 12, and chapter 13
proceedings under our bankruptcy
code. Priority creditors would be paid
first, then small business creditors, and
then general business creditors that
are not small business creditors are the
last in line. I will repeat that. It would
give priority creditors the option of
being paid first, then small business
creditors, and then general business
creditors that are not small business
creditors are the last in line.

This idea is different from the way
bankruptcy has been treated histori-
cally where we have only given special
treatment to creditors with extraor-
dinary circumstances. What I mean to
say is that we have created a priority
status for those who have compelling
reasons to go first, such as child sup-
port, which has dominated this debate
on bankruptcy reform for 3 years now.
After child support, people who might
be killed by drunk drivers is an exam-
ple, or the importance of high priority
for back pay and wages. If you don’t
have a compelling reason such as these
categories I have just listed, then
creditors otherwise are given equal
treatment.

I have to conclude that this is an
antibusiness amendment. It would, for
instance, require a law firm or a pay-
day loan shark of five members to be
paid before an auto repair shop with 30
employees. Also, the amendment could
have an unintended result, such as
larger businesses being deterred from
offering credit to people who may real-
ly need it. Further, this issue has not
been examined at all. We don’t know
for sure what the implications are.

I hope my colleagues will oppose this
amendment. Do not be sucked into vot-
ing for it because it has a title of small
business, because it has small business
of a certain category but it hurts small
businesses generally.

I yield the floor and yield whatever
time Senator HATCH might consume.

The PRESIDING OFFICER. The Sen-
ator from Utah.

AMENDMENT NO. 14

Mr. HATCH. Mr. President, I thank
my colleague. I appreciate all the work
he has done on this bill through the
years and here today as well. He and I
have walked arm in arm on this bill for
a long time.
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We have tried to accommodate our
friends on the other side in innumer-
able ways. We have accommodated
them. It seems as if we can never quite
satisfy some on the other side. I am
not finding fault with them; they are
very sincere on these amendments, but
there is no way we could go with some
of the amendments that have been of-
fered.

I am going to talk about the amend-
ment of the distinguished Senator from
Minnesota, excepting those with high
medical expenses from all provisions of
this reform legislation.

The effect of that amendment: If a
debtor can demonstrate ‘‘the reason for
filing was a result of debts incurred
through medical expenses,”” the debtor
is exempt from every provision of S.
420, except those they might elect to
have covered.

I can imagine that is not going to be
much of an election. The amendment
would create a major loophole, if we
were to accept or vote up the Wellstone
amendment. S. 420 already allows all
medical expenses to be deducted in de-
termining the ability to pay.

If for some reason a debtor could not
deduct them under the IRS guidelines,
the debtor can demonstrate that there
are ‘‘special” circumstances. So the
only people this amendment would help
are well-off people who have the ability
to pay but also suffered medical prob-
lems.

The amendment unwisely creates two
classes of debtors. One class must use
the bankruptcy bill as S. 420 would
amend it, and another class can use
bankruptcy law as it exists today or
pick and choose what provisions of this
new law apply to it.

To allow some group of citizens, no
matter how unfortunate, to pick and
choose what parts of the law will apply
to them is absolutely unprecedented.
But that is what the amendment of the
Senator from Minnesota would do. It
would allow debtors to evade the child
support, alimony, and marital property
settlement provisions of this bill that
help women and children. The debtor
who owed child support could evade his
basic responsibilities to pay child sup-
port by fitting under the loophole cre-
ated by this Wellstone amendment.

I have worked long and hard to solve
these problems. I have to tell you, I
think we have them solved, to a large
degree, in this bill. I think people on
both sides of the aisle are appreciative
we have worked so hard for women and
children.

The Wellstone amendment would
allow debtors to evade the homestead
exemption caps imposed by this bill.
His amendment is unworkable. Credi-
tors would not know if they had to
make the truth in lending disclosures
this bill imposes on them until after
the debtor filed for bankruptcy. Yet
the disclosures must be given in credit
card solicitations and on monthly
statements.

The amendment would have the
strange effect of apparently exempting
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creditors from complying with con-
sumer protections in this bill, such as
the reaffirmation reforms that we have
here, such as the restrictions on credi-
tors who fail to credit plan payments
properly, such as the privacy protec-
tions, and so forth.

So I hope my colleagues will recog-
nize this amendment for what it is. It
is an amendment that will not work. It
is not fair. It would benefit only those
who could afford to pay their medical
bills, and it would not do anything for
others. It would allow a loophole so
people could pick and choose in legisla-
tion that we ought to all be subjected
to or have to comply with, or that we
ought to all benefit from, depending
upon the use of the particular bill be-
cause all of those factors are part of it.

I hope our colleagues will vote
against this amendment. It is an un-
wise amendment. It would devastate
this bill in many respects, and it would
not accomplish what the distinguished
Senator would want to accomplish be-
cause I know his goal is to help those
who are unfortunate. That is our goal,
too. That is why we have special cir-
cumstances in this bill, to help those
who are unfortunate, who should not
have to comply with some of the as-
pects of the bill. His amendment basi-
cally helps those who should not be
helped, who ought to be able to pay for
their own expenses, and who can pay
for them.

With that, I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WELLSTONE. I ask unanimous
consent that the order for the quorum
call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WELLSTONE. Mr. President, I
wonder whether my colleague—I think
I have 2 minutes—will grant me 2 min-
utes. I won’t need more than 4 minutes.

Mr. GRASSLEY. Yes.

Mr. WELLSTONE. Mr. President, I
tried to respond to what colleagues
have said. I want to respond to one
point my friend from Utah made. The
question is whether the amendment
carves out a serious loophole in the
means test. The answer is no.

The debtor can only get an exemp-
tion from this bill if the court finds
that the debtor was forced to file be-
cause of medical debt. Again, I say to
my colleague, I don’t have any problem
with rigorous standards, or even rigid
standards, as long as you don’t capture
the wrong people. This legislation cap-
tures the wrong people. There ought to
be some discretion in the system that
says, yes, go after those people who are
gaming the system—although I think
we have very different views about
what percentage they are. But for
God’s sake, when it is a family being
put under, through no fault of their
own, because of a major medical illness
or injury and, therefore, medical bills,
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and the court finds that indeed the
debtor was forced to file because of a
major medical bill, that is where I
would argue we ought to have an ex-
emption for these families from any
number of the different provisions in
this bill that are meant to deal with
people involved in gaming the system,
which will make it so difficult.

I have listed a lot of these provisions
all day. Why would we not, if the pur-
ported purpose of this legislation, I say
to two good Senators, is to go after
people who are gaming the system, to
go after some of the abuses, why would
we not want to have this very simple
exception for people who are filing for
bankruptcy because of major medical
expenses? That is all this does, as de-
termined by the court.

I yield the remainder of my time.

Mr. GRASSLEY. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. HATCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, I listened
to our distinguished colleague from
Minnesota. I have to say this bill takes
care of people who cannot afford to pay
their medical expenses. His amendment
would allow those who can afford to
pay for them a loophole to get out of
paying for them.

The poor really are taken care of in
this bill because of the means test we
have provided. But the wealthy, even
though they have a tremendous capac-
ity to earn money in the future, would
be able to get out of all of the provi-
sions of this bill under his amendment
if they have medical expenses they
can’t afford to pay for at that par-
ticular time, but they clearly have the
ability to pay for it in the future.

This bill is to try to stop that kind of
abuse. That is why I cannot support
the amendment of the Senator. I know
he is trying to do what is right. As a
practicality, under bankruptcy law, it
would be one of the worst things you
could put in this bill. So this is a harm-
ful and unnecessary amendment that
would undermine the important re-
forms in the bankruptcy bill.

Under this amendment, all the debtor
who is fully able to repay his debts
would have to do to get out of repaying
them is to show he filed for bankruptcy
because of medical expenses—some-
body fully capable of paying his or her
bills. S. 420 already allows for unlim-
ited medical expenses to be deducted in
determining the ability to pay, and its
means test only applies to those who
have income above the national me-
dian income and have the ability to
pay at least 25 percent of their debts
over 5 years.

So the amendment of the distin-
guished Senator is ill-advised. It would
be a travesty as part of this particular
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bill, where we are trying to solve prob-
lems and trying to get those who can
pay to live up to the responsibilities
and not use the bankruptcy laws as a
methodology of getting out from under
debts they are capable of paying.

I hope our colleagues will
against this amendment.

Mr. GRASSLEY. How much time re-
mains, Mr. President?

The PRESIDING OFFICER. Five
minutes. The Senator from Iowa.

Mr. GRASSLEY. Mr. President, the
Senator from Minnesota has been
building a Potemkin village against
this bill over a period of 3 years. We
have dealt with many of the houses and
buildings that have been put up. First,
it was child support. That has quieted
down. Then it was the unemployed.
That has quieted down. Then it was
those who were in a divorce with spe-
cial problems. That has quieted down.

We have destroyed almost every one
of these homes in your village except
this one of medical expenses, and it
keeps coming up. It started last spring
when the Time magazine story came
out about how this bill was so unfair to
certain families in America.

I assure the Senator that every one
of those families mentioned in that
story would have been able to take
bankruptcy even if our bill were law.
Most of those are people who had med-
ical expenses.

This paper house of medical expenses
comes up again. I have said so many
times in this debate, not just this year
but last year, that we allow under this
bill 100 percent of the medical expenses
to be deducted in determining whether
somebody can file under chapter 7 and
have the ability to pay. If 100 percent
of expenses are not enough, will 101
percent or 102 percent or 110 percent
satisfy the Senator? I would almost be
willing to give it to the Senator.

I know the Senator says he has to
have his amendment or we go through
a certain procedure. What does the
Senator from Minnesota think the
whole process of bankruptcy is about?
If we did not have that process, every-
body would be gaming the system. We
have people gaming the system now.

I just read a story put out by the
credit union people about somebody
from the Senator’s State who had made
it very clear why he was going into
bankruptcy, and he spent the next 3
months traveling through the South
after he retired.

What we are trying to do is bit by bit
destroy these faults, these structures
built against this bill, and I think we
have destroyed them all. I hope this
vote on the amendment of the Senator
from Minnesota will put this issue of
medical expenses to rest once and for
all.

The very same people the Senator
wants to make sure get a fresh start, 1
want to make sure get a fresh start,
and they are going to be able to do it
under our bill. They do not need the
amendment of the Senator from Min-
nesota to do it.

vote

S1961

I yield the floor. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. HATCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, do we
have the yeas and nays on both amend-
ments?

The PRESIDING OFFICER. The yeas
and nays have only been ordered on the
Leahy amendment.

Mr. HATCH. I ask for the yeas and
nays on the Wellstone amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to
amendment No. 14. The clerk will call
the roll.

The assistant legislative clerk called
the roll.

Mr. FITZGERALD (when his name
was called). Present.

The PRESIDING OFFICER (Mr.
CHAFEE). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 34,
nays 65, as follows:

[Rollcall Vote No. 16 Leg.]

YEAS—34
Akaka Feingold Mikulski
Baucus Graham Murray
Bayh Harkin Nelson (FL)
Boxer Hollings Reed
Cantwell Inouye Rockefeller
Clinton Kennedy Sarbanes
Corzine Kerry Schumer
Daschle Landrieu Stabenow
Dayton Leahy Wellstone
Dodd Levin Wyden
Dorgan Lieberman
Durbin Lincoln

NAYS—65
Allard Domenici McConnell
Allen Edwards Miller
Bennett Ensign Murkowski
Biden Enzi Nelson (NE)
Bingaman Feinstein Nickles
Bond Frist Reid
Breaux Gramm Roberts
Brownback Grassley Santorum
Bunning Gregg Sessions
Burns Hagel Shelby
Byrd Hatch Smith (NH)
Campbell Helms Smith (OR)
Carnahan Hutchinson Snowe
Carper Hutchison Specter
Chafee Inhofe Stevens
Cleland Jeffords Thomas
Cochran Johnson Thompson
Collins Kohl Thurmond
Conrad Kyl Torricelli
Craig Lott Voinovich
Crapo Lugar Warner
DeWine McCain

ANSWERED “PRESENT”’—1

Fitzgerald

The amendment (No. 14) was rejected.

Mr. HATCH. Mr. President, I move to
reconsider the vote.

Mr. NICKLES. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 13

The PRESIDING OFFICER. Under
the previous order, there will now be 2
minutes of debate on the Leahy amend-
ment.
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Who yields time?

Mr. LEAHY. Mr. President, last week
the distinguished majority leader said
we needed to pass this bill to help
small business creditors in bankruptcy.
I agree with him. Tonight we can take
a bipartisan step to do just that.

This amendment provides small busi-
ness creditors with the priority dis-
tribution from the bankruptcy estate.
They make up 90 percent of the busi-
nesses in our country. These are the
mom-and-pop stores across the coun-
try—the feedstores, the small ranchers,
and the small farmers. They are the
backbone of our economy.

We are already giving different pref-
erences in this bill. All I am saying is
that if you have to have the first pref-
erence to a multibillion-dollar credit
card company, or the stores on your
main street of your hometown, when
you list those preferences, give the
stores the first preferences. It doesn’t
let any debtors off their debt, but it
helps the small businesses of America.

Mr. HATCH. Mr. President, this
amendment would discriminate against
any business with more than 25 em-
ployees with regard to their ability to
collect debts in bankruptcy. Instead of
allowing the bankruptcy process to
proceed fairly, this amendment would
prevent businesses with more than 25
employees from being paid a single
penny until smaller businesses were
paid in full. It is an improper way to
proceed in bankruptcy. We should not
discriminate against anybody and let
the process takes its course.

I hope our colleagues will
against this amendment.

I move to table the amendment. I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
motion to table the amendment.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. FITZGERALD (when his name
was called). Present.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 58,
nays 41, as follows:

[Rollcall Vote No. 17 Leg.]

vote

YEAS—58
Allard Enzi Murkowski
Allen Frist Nelson (NE)
Bayh Gramm Nickles
Bennett Grassley Roberts
Biden Gregg Santorum
Bingaman Hagel Sessions
Bond Hatch Shelby
Brownback Helms Smith (NH)
Bunning Hutchinson Smith (OR)
Burns Hutchison Snowe
Campbell Inhofe Specter
Carper Jeffords Stevens
Chafee Johnson Thomas
Cochran Kyl Thompson
Collins Lieberman Thurmond
Craig Lott Torricelli
Crapo Lugar Voinovich
DeWine McCain Warner
Domenici McConnell
Ensign Miller
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NAYS—41

Akaka Dorgan Levin
Baucus Durbin Lincoln
Boxer Edwards Mikulski
Breaux Feingold Murray
Byrd Feinstein Nelson (FL)
Cantwell Graham Reed
Carnahan Harkin Reid
Cleland Hollings Rockefeller
Clinton Inouye Sarbanes
Conrad Kennedy Schumer
Corzine Kerry Stabenow
Daschle Kohl Wellstone
Dayton Landrieu Wyden
Dodd Leahy

ANSWERED “PRESENT”—1

Fitzgerald

The motion was agreed to.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

MORNING BUSINESS

Mr. BROWNBACK. Mr. President, I
ask unanimous consent that the Sen-
ate now be in a period of morning busi-
ness with Senators permitted to speak
for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

RULES OF THE COMMITTEE ON
ENERGY AND NATURAL RE-
SOURCES

Mr. MURKOWSKI. Mr. President, in
accordance with rule XXVI, paragraph
2, of the Standing Rules of the Senate,
I ask unanimous consent that there be
printed in the RECORD the rules of the
Committee on Energy and Natural Re-
sources.

RULES OF THE SENATE COMMITTEE ON ENERGY
AND NATURAL RESOURCES

GENERAL RULES

Rule 1. The Standing Rules of the Senate,
as supplemented by these rules, are adopted
as the rules of the Committee and its Sub-
committees.

MEETINGS OF THE COMMITTEE

Rule 2. (a) The Committee shall meet on
the third Wednesday of each month while the
Congress is in session for the purpose of con-
ducting business, unless, for the convenience
of Members, the Chairman shall set some
other day for a meeting. Additional meetings
may be called by the Chairman as he may
deem necessary.

(b) Business meetings of any Sub-
committee may be called by the Chairman of
such Subcommittee, Provided, That no Sub-
committee meeting or hearing, other than a
field hearing, shall be scheduled or held con-
currently with a full Committee meeting or
hearing, unless a majority of the Committee
concurs in such concurrent meeting or hear-
ing.

OPEN HEARINGS AND MEETINGS

Rule 3. (a) All hearings and business meet-
ings of the Committee and its Subcommit-
tees shall be open to the public unless the
Committee or Subcommittee involved, by
majority vote of all the Members of the
Committee or such Subcommittee, orders
the hearing or meeting to be closed in ac-
cordance with paragraph 5(b) of Rule XXVI
of the Standing Rules of the Senate.

(b) A transcript shall be kept of each hear-
ing of the Committee or any Subcommittee.

(c) A transcript shall be kept of each busi-
ness meeting of the Committee or any Sub-
committee unless a majority of all the Mem-
bers of the Committee or the Subcommittee
involved agrees that some other form of per-
manent record is preferable.
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HEARING PROCEDURE

Rule 4. (a) Public notice shall be given of
the date, place, and subject matter of any
hearing to be held by the Committee or any
Subcommittee at least one week in advance
of such hearing unless the Chairman of the
full Committee or the Subcommittee in-
volved determines that the hearing is non-
controversial or that special circumstances
require expedited procedures and a majority
of all the Members of the Committee or the
Subcommittee involved concurs. In no case
shall a hearing be conducted with less than
twenty-four hours notice. Any document or
report that is the subject of a hearing shall
be provided to every Member of the com-
mittee or Subcommittee involved at least 72
hours before the hearing unless the Chair-
man and Ranking Member determine other-
wise.

(b) Each witness who is to appear before
the Committee or any Subcommittee shall
file with the Committee or Subcommittee,
at least 24 hours in advance of the hearing, a
written statement of his or her testimony in
as many copies as the Chairman of the Com-
mittee or Subcommittee prescribes.

(c) Each member shall be limited to five
minutes in the questioning of any witness
until such time as all Members who so desire
have had an opportunity to question the wit-
ness.

(d) The Chairman and Ranking Minority
Member of the Committee or Subcommittee
of the Ranking Majority and Minority Mem-
bers present at the hearing may each appoint
one Committee staff member to question
each witness. Such staff member may ques-
tion the witness only after all Members
present have completed their questioning of
the witness or at such other time as the
Chairman and the Ranking Majority and Mi-
nority Members present may agree. No staff
member may question a witness in the ab-
sence of a quorum for the taking of testi-
mony.

BUSINESS MEETING AGENDA

Rule 5. (a) A legislative measure, nomina-
tion, or other matter shall be included on
the agenda of the next following business
meeting of the full Committee or any Sub-
committee if a written request for such in-
clusion has been filed with the Chairman of
the Committee or Subcommittee at least one
week prior to such meeting. Nothing in this
rule shall be construed to limit the author-
ity of the Chairman of the Committee or
Subcommittee to include a legislative meas-
ure, nomination, or other matter on the
Committee or Subcommittee agenda in the
absence of such request.

(b) The agenda for any business meeting of
the Committee or Subcommittee shall be
provided to each Member and made available
to the public at least three days prior to
such meeting, and no new items may be
added after the agenda is so published except
by the approval of a majority of all the Mem-
bers of the Committee or Subcommittee. The
Staff Director shall promptly notify absent
Members of any action taken by the Com-
mittee or Subcommittee on matters not in-
cluded on the published agenda.

QUORUMS

Rule 6. (a) Except as provided in sub-
sections (b), (¢), and (d), eight Members shall
constitute a quorum for the conduct of busi-
ness of the Committee.

(b) No measure or matter shall be ordered
reported from the Committee unless twelve
Members of the Committee are actually
present at the time such action is taken.

(c) Except as provided in subsection (d),
one-third of the Subcommittee Members
shall constitute a quorum for the conduct of
business of any Subcommittee.
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