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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 405, 410, 411, 414, and
415

[CMS—-1169—FC]
RIN 0938-AKS57

Medicare Program; Revisions to
Payment Policies and Five-Year
Review of and Adjustments to the
Relative Value Units Under the
Physician Fee Schedule for Calendar
Year 2002

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule with comment period.

SUMMARY: This final rule with comment
period makes several changes affecting
Medicare Part B payment. The changes
affect: refinement of resource-based
practice expense relative value units
(RVUs); services and supplies incident
to a physician’s professional service;
anesthesia base unit variations;
recognition of CPT tracking codes; and
nurse practitioners, physician assistants,
and clinical nurse specialists
performing screening sigmoidoscopies.
It also addresses comments received on
the June 8, 2001 proposed notice for the
5-year review of work RVUs and
finalizes these work RVUs. In addition,
we acknowledge comments received on
our request for information on our
policy for CPT modifier 62 that is used
to report the work of co-surgeons. The
rule also updates the list of certain
services subject to the physician self-
referral prohibitions to reflect changes
to CPT codes and Healthcare Common
Procedure Coding System codes
effective January 1, 2002. These
refinements and changes will ensure
that our payment systems are updated to
reflect changes in medical practice and
the relative value of services.

The Medicare, Medicaid, and SCHIP
Benefits Improvement and Protection
Act of 2000 modernizes the
mammography screening benefit and
authorizes payment under the physician
fee schedule effective January 1, 2002;
provides for biennial screening pelvic
examinations for certain beneficiaries
effective July 1, 2001; provides for
annual glaucoma screenings for high-
risk beneficiaries effective January 1,
2002; expands coverage for screening
colonoscopies to all beneficiaries
effective July 1, 2001; establishes
coverage for medical nutrition therapy
services for certain beneficiaries

effective January 1, 2002; expands
payment for telehealth services effective
October 1, 2001; requires certain Indian
Health Service providers to be paid for
some services under the physician fee
schedule effective July 1, 2001; and
revises the payment for certain
physician pathology services effective
January 1, 2001. This final rule will
conform our regulations to reflect these
statutory provisions.

In addition, we are finalizing the
calendar year (CY) 2001 interim RVUs
and are issuing interim RVUs for new
and revised procedure codes for
calendar year (CY) 2002. As required by
the statute, we are announcing that the
physician fee schedule update for CY
2002 is — 4.8 percent, the initial
estimate of the Sustainable Growth Rate
(SGR) for CY 2002 is 5.6 percent, and
the conversion factor for CY 2002 is
$36.1992.

DATES: Effective date: This rule is
effective January 1, 2002.

Comment date: We will consider
comments on the Clinical Practice
Expert Panel data, the physician self-
referral designated health services
identified in Table 8, and the interim
RVUs for selected procedure codes
identified in Addendum C if we receive
them at the appropriate address, as
provided below, no later than 5 p.m. on
December 31, 2001.

ADDRESSES: Mail written comments (1
original and 2 copies) to the following
address: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-1169-FC, P.O. Box 8013,
Baltimore, MD 21244-8013.

To insure that mailed comments are
received in time for us to consider them,
please allow for possible delays in
delivering them. If you prefer, you may
deliver your written comments (1
original and 2 copies) by courier to one
of the following addresses: Room C5—
14-03, 7500 Security Boulevard,
Baltimore, MD 21244—-8013 or Room
443-G, Hubert H. Humphrey Building,
200 Independence Avenue, SW.,
Washington, DC 20201.

Comments mailed to the two above
addresses may be delayed and received
too late for us to consider them.

Because of staff and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
CMS-1169-FC.

For information on viewing public
comments, please see the beginning of
the Supplementary Information section
below.

FOR FURTHER INFORMATION CONTACT:
Carolyn Mullen, (410) 786—4589 or Marc

Hartstein, (410) 786—4539 (for issues
related to resource-based practice
expense relative value units).

Carlos Cano, (410) 786—0245 (for
issues related to screening
sigmoidoscopies).

Paul W. Kim, (410) 786—7410 (for
issues related to incident to services).

Rick Ensor, (410) 786—5617 (for issues
related to screening mammography).

Bill Larson, (410) 786—4639 (for issues
related to screening pelvic
examinations, screening for glaucoma,
and coverage for screening
colonoscopies).

Bob Ulikowski, (410) 786-5721 (for
issues related to the payment for
screening colonoscopies).

Mary Stojak, (410) 786—6939 (for
issues related to medical nutrition
therapy).

Joan Mitchell, (410) 786—4508 (for
issues related to the payment for
medical nutrition therapy).

Craig Dobyski, (410) 786—4584 (for
issues related to telehealth).

Terri Harris, (410) 786—6830 (for
issues related to Indian Health Service
providers).

Jim Menas, (410) 786—4507 (for issues
related to anesthesia and pathology
services).

Joanne Sinsheimer (410) 786—4620
(for issues related to updates to the list
of certain services subject to the
physician self-referral prohibitions).

Diane Milstead, (410) 786—3355 (for
all other issues).

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments

Comments received timely will be
available for public inspection as they
are received, generally beginning
approximately 3 weeks after publication
of a document, at 7500 Security Blvd,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 5 p.m. Please call (410) 786—
7197 to make an appointment to view
the public comments.

Copies

To order copies of the Federal
Register containing this document, send
your request to: New Orders,
Superintendent of Documents, P.O. Box
371954, Pittsburgh, PA 15250-7954.
Specify the date of the issue requested
and enclose a check or money order
payable to the Superintendent of
Documents, or enclose your Visa or
Master Card number and expiration
date. Credit card orders can also be
placed by calling the order desk at (202)
512—1800 or by faxing to (202) 512—
2250. The cost for each copy is $9. As
an alternative, you can view and
photocopy the Federal Register
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document at most libraries designated
as Federal Depository Libraries and at
many other public and academic
libraries throughout the country that
receive the Federal Register.

To order the disks containing this
document, send your request to:
Superintendent of Documents,
Attention: Electronic Products, P.O. Box
37082, Washington, DC 20013-7082.
Please specify, “Medicare Program;
Revisions to Payment Policies Under the
Physician Fee Schedule for Calendar
Year 2001,” and enclose a check or
money order payable to the
Superintendent of Documents, or
enclose your VISA, Discover, or
MasterCard number and expiration date.
Credit card orders can be placed by
calling the order clerk at (202) 512-1530
(or toll free at 1-888-293-6498) or by
faxing to (202) 512-1262.

This Federal Register document is
also available from the Federal Register
online database through GPO Access, a
service of the U.S. Government Printing
Office. The Website address is: http://
www.access.gpo.gov/nara/index.html.

Information on the physician fee
schedule can be found on our
homepage. You can access these data by
using the following directions:

1. Go to the CMS homepage (http://
www.cms.hhs.gov).

2. Click on “Professionals.”

3. Under the heading “Physicians and
Health Care Professionals,” click on
“Medicare Coding and Payment
Systems.”

4. Select Physician Fee Schedule.

Or, you can go directly to the
Physician Fee Schedule page by typing
the following: http://www.hcfa.gov/
medicare/pfsmain.htm.

To assist readers in referencing
sections contained in this preamble, we
are providing the following table of
contents. Some of the issues discussed
in this preamble affect the payment
policies but do not require changes to
the regulations in the Code of Federal
Regulations. Information on the
regulation’s impact appears throughout
the preamble and is not exclusively in
section XIII.

Table of Contents

1. Background
A. Legislative History
B. Published Changes to the Fee Schedule
C. Components of the Fee Schedule
Payment Amounts
D. Development of the Relative Value Units
II. Specific Provisions for Calendar Year 2002
A. Resource-Based Practice Expense
Relative Value Units
B. Nurse Practitioners, Physician
Assistants, and Clinical Nurse
Specialists Performing Screening
Sigmoidoscopies

C. Services and Supplies Incident to a
Physician’s Professional Services:
Conditions

D. Anesthesia Services

E. Performance Measurement and
Emerging Technology Codes

F. Payment Policy for CPT Modifier 62 (Co-
Surgery)

[I. Implementation of Medicare, Medicaid,
and SCHIP Benefits Improvement and
Protection Act of 2000

A. Screening Mammography

B. Screening Pelvic Examinations

C. Screening for Glaucoma

D. Screening Colonoscopy

E. Medical Nutrition Therapy

F. Telehealth Services

G. Indian Health Service

H. Pathology Services

IV. Five-Year Review of Work Relative Value
Units Under the Physician Fee Schedule;
Responses to Public Comments on the
Five-Year Review of Work Relative Value
Units

V. Refinement of Relative Value Units for

Calendar Year 2002 and Response to
Public Comments on Interim Relative
Value Units for 2001 (Including the
Interim Relative Value Units Contained
in the August 2001 Proposed Rule)
A. Summary of Issues Discussed Related to
the Adjustment of Relative Value Units
B. Process for Establishing Work Relative
Value Units for the 2002 Physician Fee
Schedule
VL. Physician Self-Referral Prohibitions
VIL Physician Fee Schedule Update for
Calendar Year 2002
VIII. Allowed Expenditures for Physicians’
Services and the Sustainable Growth
Rate for Calendar Year 2002
A. Medicare Sustainable Growth Rate
B. Physicians’ Services
C. Provisions Related to the SGR
D. Preliminary Estimate of the SGR for
2002
E. Sustainable Growth Rate for CY 2001
F. Sustainable Growth Rate for FY 2001
G. Calculation of the FY 2001, CY 2001,
and CY 2002 Sustainable Growth Rates
IX. Anesthesia and Physician Fee Schedule
Conversion Factors for CY 2002
X. Provisions of the Final Rule
XI. Collection of Information Requirements
XII. Response to Comments
XIII. Regulatory Impact Analysis
Addendum A—Explanation and Use of
Addendum B
Addendum B—2002 Relative Value Units
and Related Information Used in
Determining Medicare Payments for
2002
Addendum C—Codes with Interim RVUs
Addendum D—2002 Geographic Practice
Cost Indices by Medicare Carrier and
Locality
Addendum E—Updated List of CPT/HCPCS
Codes Used to Describe Certain
Designated Health Services Under the
Physician Self-Referral Provision
In addition, because of the many
organizations and terms to which we refer by
acronym in this final rule, we are listing
these acronyms and their corresponding
terms in alphabetical order below:

AMA American Medical Association

BBA Balanced Budget Act of 1997

BBRA Balanced Budget Refinement Act of
1999

CF Conversion factor

CFR Code of Federal Regulations

CPT [Physicians’] Current Procedural
Terminology [4th Edition, 1997,
copyrighted by the American Medical
Association]

CPEP Clinical Practice Expert Panel

CRNA Certified Registered Nurse
Anesthetist

E/M Evaluation and management

EB Electrical bioimpedance

FMR Fair market rental

GAF Geographic adjustment factor

GPCI Geographic practice cost index

GDP Gross Domestic Product

CMS Centers for Medicare & Medicaid
Services

HCPCS Healthcare Common Procedure
Coding System

HHA Home health agency

HHS [Department of] Health and Human
Services

IDTFs Independent Diagnostic Testing
Facilities

MCM Medicare Carrier Manual

MedPAC Medicare Payment Advisory
Commission

MEI Medicare Economic Index

MGMA Medical Group Management
Association

MSA Metropolitan Statistical Area

NAMCS National Ambulatory Medical Care
Survey

NCD National coverage determination

PC Professional component

PEAC Practice Expense Advisory
Committee

PPAC Practicing Physicians Advisory
Council

PPS Prospective payment system

RUC [AMA'’s Specialty Society] Relative
[Value] Update Committee

RVU Relative value unit

SGR Sustainable growth rate

SMS [AMA’s] Socioeconomic Monitoring
System

TC Technical component

I. Background

A. Legislative History

Since January 1, 1992, Medicare has
paid for physicians’ services under
section 1848 of the Social Security Act
(the Act), “Payment for Physicians’
Services.” This section provides for
three major elements: (1) a fee schedule
for the payment of physicians’ services;
(2) a sustainable growth rate for the rates
of increase in Medicare expenditures for
physicians’ services; and (3) limits on
the amounts that nonparticipating
physicians can charge beneficiaries. The
Act requires that payments under the
fee schedule be based on national
uniform relative value units (RVUs)
based on the resources used in
furnishing a service. Section 1848(c) of
the Act requires that national RVUs be
established for physician work, practice
expense, and malpractice expense.



55248 Federal Register/Vol. 66,

No. 212/ Thursday, November 1, 2001/Rules and Regulations

Section 1848(c)(2)(B)(ii)(II) of the Act
provides that adjustments in RVUs may
not cause total physician fee schedule
payments to differ by more than $20
million from what they would have
been had the adjustments not been
made. If adjustments to RVUs cause
expenditures to change by more than
$20 million, we must make adjustments
to preserve budget neutrality.

B. Published Changes to the Fee
Schedule

In the July 17, 2000 proposed rule (65
FR 44177), we listed all of the final rules
published through November 1999
relating to the updates to the RVUs and
revisions to payment policies under the
physician fee schedule.

In the June 8, 2001 Federal Register
(66 FR 31028), we published a proposed
notice concerning the 5-year review of
work RVUs.

In the August 2, 2001 proposed rule
(66 FR 40373) we discussed revisions
contained in the November 1, 2000 final
rule with comment period and the
following issues affecting Medicare
payment under the physician fee
schedule:

* We listed the revisions to payment
policies under the physician fee
schedule that were made in the
November 2000 final rule with comment
period (65 FR 65376).

» We discussed policy issues
affecting Medicare payment for
physicians’ services, including—
—refinement of the resource-based

practice expense relative value units;
—services and supplies incident to a

physician’s professional service;
—anesthesia base unit variations;
—recognition of CPT tracking codes;
and
—nurse practitioners, physician
assistants, and clinical nurse
specialists performing screening
sigmoidoscopies.
We also solicited comments on the
payment policy for CPT modifier 62
used to report the work of co-surgeons.

In addition, the August 2, 2001
proposed rule addressed the following
provisions of the Medicare, Medicaid,
and SCHIP Benefits Improvement and
Protection Act of 2000 (BIPA):

» Payment for the screening
mammography benefit under the
physician fee schedule effective January
1, 2002.

» Biennial screening pelvic
examinations for certain beneficiaries
effective July 1, 2001.

¢ Annual glaucoma screenings for
high-risk beneficiaries effective January
1, 2002.

+ Expansion of coverage for screening
colonoscopies to all beneficiaries
effective July 1, 2001.

» Coverage for medical nutrition
therapy services for certain beneficiaries
effective January 1, 2002.

» Expansion of payment for telehealth
services effective October 1, 2001.

» Payment for some services of
certain Indian Health Service providers
under the physician fee schedule
effective July 1, 2001.

* Revision to the payment for certain
physician pathology services effective
January 1, 2001.

This final rule affects the regulations
set forth at Part 405, Federal health
insurance for the aged and disabled;
Part 410, Supplementary medical
insurance (SMI) benefits; Part 411,
Exclusions from Medicare and
limitations on Medicare payment; Part
414, Payment for Part B medical and
other health services; and Part 415,
Services furnished by physicians in
providers, supervising physicians in
teaching settings, and residents in
certain settings.

The information in this final rule
finalizes information in the June 8, 2001
proposed notice and the August 2, 2001
proposed rule.

C. Components of the Fee Schedule
Payment Amounts

Under the formula set forth in section
1848(b)(1) of the Act, the payment
amount for each service paid under the
physician fee schedule is the product of
three factors—(1) a nationally uniform
relative value for the service; (2) a
geographic adjustment factor (GAF) for
each physician fee schedule area; and
(3) a nationally uniform conversion
factor (CF) for the service. The CF
converts the relative values into
payment amounts.

For each physician fee schedule
service, there are three relative values—
(1) an RVU for physician work; (2) an
RVU for practice expense; and (3) an
RVU for malpractice expense. For each
of these components of the fee schedule,
there is a geographic practice cost index
(GPCI) for each fee schedule area. The
GPClIs reflect the relative costs of
practice expenses, malpractice
insurance, and physician work in an
area compared to the national average
for each component.

The general formula for calculating
the Medicare fee schedule amount for a
given service in a given fee schedule
area can be expressed as:

Payment = [(RVU work x GPCI work) +
(RVU practice expense x GPCI
practice expense) + (RVU malpractice
x GPCI malpractice)] x CF

The CF for calendar year (CY) 2002
appears in section XIII. The RVUs for
CY 2002 are in Addendum B. The GPCIs
for CY 2002 can be found in Addendum
D.

Section 1848(e) of the Act requires us
to develop GAFs for all physician fee
schedule areas. The total GAF for a fee
schedule area is equal to a weighted
average of the individual GPClIs for each
of the three components of the service.
In accordance with the statute, however,
the GAF for the physician’s work
reflects one-quarter of the relative cost
of physician’s work compared to the
national average.

D. Development of the Relative Value
System

1. Work Relative Value Units

Approximately 7,500 codes represent
services included in the physician fee
schedule. The work RVUs established
for the implementation of the fee
schedule in January 1992 were
developed with extensive input from
the physician community. A research
team at the Harvard School of Public
Health developed the original work
RVUs for most codes in a cooperative
agreement with us. In constructing the
vignettes for the original RVUs, Harvard
worked with expert panels of physicians
and obtained input from physicians
from numerous specialties.

The RVUs for radiology services were
based on the American College of
Radiology (ACR) relative value scale,
which we integrated into the overall
physician fee schedule. The RVUs for
anesthesia services were based on RVUs
from a uniform relative value guide. We
established a separate CF for anesthesia
services, and we continue to recognize
time as a factor in determining payment
for these services. As a result, there is
a separate payment system for
anesthesia services.

II. Specific Proposals for Calendar Year
2002

In response to the publication of the
August 2001 proposed rule, we received
approximately 2,000 comments. We
received comments from individual
physicians, health care workers, and
professional associations and societies.
The majority of comments addressed the
proposals related to medical nutrition
therapy and the practice expense
refinement.

The proposed rule discussed policies
that affected the number of RVUs on
which payment for certain services
would be based. Certain changes
implemented through this final rule are
subject to the $20 million limitation on
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annual adjustments contained in section
1848(c)(2)(B)(ii)(II) of the Act.

After reviewing the comments and
determining the policies we would
implement, we have estimated the costs
and savings of these policies and added
those costs and savings to the estimated
costs associated with any other changes
in RVUs for 2002. We discuss in detail
the effects of these changes in the
Regulatory Impact Analysis in section
XIII.

For the convenience of the reader, the
headings for the policy issues
correspond to the headings used in the
August 2001 proposed rule. More
detailed background information for
each issue can be found in the June
2001 proposed notice with comment
period and the August 2001 proposed
rule.

A. Resource-Based Practice Expense
Relative Value Units

1. Resource-Based Practice Expense
Legislation

Section 121 of the Social Security Act
Amendments of 1994 (Public Law 103—
432), enacted on October 31, 1994,
required us to develop a methodology
for a resource-based system for
determining practice expense RVUs for
each physician’s service beginning in
1998. In developing the methodology,
we were to consider the staff,
equipment, and supplies used in
providing medical and surgical services
in various settings. The legislation
specifically required that, in
implementing the new system of
practice expense RVUs, we apply the
same budget-neutrality provisions that
we apply to other adjustments under the
physician fee schedule.

Section 4505(a) of the BBA amended
section 1848(c)(2)(ii) of the Act and
delayed the effective date of the
resource-based practice expense RVU
system until January 1, 1999. In
addition, section 4505(b) of the BBA
provided for a 4-year transition period
from charge-based practice expense
RVUs to resource-based RVUs. The
practice expense RVUs for CY 1999
were the product of 75 percent of
charge-based RVUs and 25 percent of
the resource-based RVUs. For CY 2000,
the RVUs were 50 percent charge-based
RVUs and 50 percent resource-based
RVUs. For CY 2001, the RVUs are 25
percent charge-based and 75 percent
resource-based. After CY 2001, the
RVUs will be totally resource-based.

Section 4505(e) of the BBA amended
section 1848(c)(2) of the Act by
providing that 1998 practice expense
RVUs be adjusted for certain services in
anticipation of implementation of

resource-based practice expenses
beginning in 1999. As a result, the
statute required us to increase practice
expense RVUs for office visits. For other
services in which practice expense
RVUs exceeded 110 percent of the work
RVUs and were furnished less than 75
percent of the time in an office setting,
the statute required us to reduce the
1998 practice expense RVUs to a
number equal to 110 percent of the work
RVUs. This reduction did not apply to
services that had proposed resource-
based practice expense RVUs that
increased from their 1997 practice
expense RVUs as reflected in the June
18, 1997 proposed rule (62 FR 33196).
The services affected and the final RVUs
for 1998 were published in the October
1997 final rule (62 FR 59103).

Further legislation affecting resource-
based practice expense RVUs was
included in the Balanced Budget
Refinement Act of 1999 (BBRA) (Public
Law 106—113). Section 212 of the BBRA
amended section 1848(c)(2)(ii) of the
Act by directing us to establish a
process under which we accept and use,
to the maximum extent practicable and
consistent with sound data practices,
data collected or developed by entities
and organizations. These data would
supplement the data we normally
collect in determining the practice
expense component of the physician fee
schedule for payments in CY 2001 and
CY 2002.

2. Current Methodology for Computing
the Practice Expense Relative Value
Unit System

Effective with services furnished on
or after January 1, 1999, we established
a new methodology for computing
resource-based practice expense RVUs
that used the two significant sources of
actual practice expense data we have
available—the Clinical Practice Expert
Panel (CPEP) data and the American
Medical Association’s (AMA)
Socioeconomic Monitoring System
(SMS) data. The methodology was based
on an assumption that current aggregate
specialty practice costs are a reasonable
way to establish initial estimates of
relative resource costs for physicians’
services across specialties. The
methodology allocated these aggregate
specialty practice costs to specific
procedures and, thus, can be seen as a
“top-down” approach. Discussion of the
various elements of the methodology
and their application follows.

a. Practice Expense Cost Pools

We used actual practice expense data
by specialty, derived from the 1995
through 1998 SMS survey data, to create
six cost pools—administrative labor,

clinical labor, medical supplies, medical
equipment, office supplies, and all other
expenses. There were three steps in the
creation of the cost pools. (Please note
that the 1999 SMS data are being
incorporated for CY 2002.)

* Step (1) We used the AMA’s SMS
survey of actual cost data to determine
practice expenses per hour by cost
category. The practice expenses per
hour for each physician respondent’s
practice were calculated as the practice
expenses for the practice divided by the
total number of hours spent in patient
care activities. The practice expenses
per hour for the specialty were an
average of the practice expenses per
hour for the respondent physicians in
that specialty. For the CY 2000
physician fee schedule, we also used
data from a survey submitted by the
Society of Thoracic Surgeons (STS) in
calculating thoracic and cardiac
surgeons’ practice expenses per hour.
(Please see the November 1999 final rule
(64 FR 59391) for additional information
concerning acceptance of these data.)
For CY 2001, we used these STS data,
as well as survey data submitted by the
American Society of Vascular Surgery
and the Society of Vascular Surgery.
(Please see the November 2000 final rule
(65 FR 65385) for additional information
on the acceptance of these data.)

* Step (2) We determined the total
number of physician hours (by
specialty) spent treating Medicare
patients. This was calculated from
physician time data for each procedure
code and from Medicare claims data.

» Step (3) We calculated the practice
expense pools by specialty and by cost
category by multiplying the specialty
practice expenses per hour for each
category by the total physician hours.

For services with work RVUs equal to
zero (including the technical component
(TC) of services with a TC and a
professional component (PC)), we
created a separate practice expense pool
using the average clinical staff time from
the Clinical Practice Expert Panel
(CPEP) data (since these codes, by
definition, do not have physician time)
and the “all physicians” practice
expense per hour.

b. Cost Allocation Methodology

For each specialty, we divided the six
practice expense pools into two groups,
based on whether direct or indirect
costs were involved, and we used a
different allocation basis for each group.
The first group included clinical labor,
medical supplies, and medical
equipment. The second group included
administrative labor, office expenses,
and all other expenses.
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(i) Direct Costs

For direct costs (including clinical
labor, medical supplies, and medical
equipment), we used the CPEP data as
the allocation basis. The CPEP data for
clinical labor, medical supplies, and
medical equipment were used to
allocate the costs for each of the
respective cost pools.

For the separate practice expense pool
for services with work RVUs equal to
zero, we used adjusted 1998 practice
expense RVUs as an interim measure to
allocate the direct cost pools. (Please see
the November 1998 final rule (63 FR
58891) for further information related to
this adjustment.) Also, for all radiology
services that are assigned work RVUs,
we used the adjusted 1998 practice
expense RVUs for radiology services as
an interim measure to allocate the direct
practice expense cost pool for radiology.
For all other specialties that perform
radiology services, we used the CPEP
data for radiology services in the
allocation of that specialty’s direct
practice expense cost pools.

(ii) Indirect Costs

To allocate the cost pools for indirect
costs, including administrative labor,
office expenses, and all other expenses,
we used the total direct costs, as
described above, in combination with
the physician fee schedule work RVUs.
We converted the work RVUs to dollars
using the Medicare CF (expressed in
1995 dollars for consistency with the
SMS survey years).

The SMS pool was divided by the
CPEP pool for each specialty to produce
a scaling factor that was applied to the
CPEP direct cost inputs. This was
intended to match costs counted as
practice expenses in the SMS survey
with items counted as practice expenses
in the CPEP process. When the
specialty-specific scaling factor
exceeded the average scaling factor by
more than 3 standard deviations, we
used the average scaling factor. (Please
see the November 1999 final rule (64 FR
59390) for further discussion of this
issue.)

For procedures performed by more
than one specialty, the final procedure
code allocation was a weighted average
of allocations for the specialties that
perform the procedure, with the weights
being the frequency with which each
specialty performs the procedure on
Medicare patients.

c. Other Methodological Issues

(i) Global Practice Expense Relative
Value Units

For services with the PC and TC paid
under the physician fee schedule, the

global practice expense RVUs were set
equal to the sum of the PC and TC.

(ii) Practice Expenses per Hour
Adjustments and Specialty Crosswalks

Since many specialties identified in
our claims data did not correspond
exactly to the specialties included in the
practice expense tables from the SMS
survey data, it was necessary to
crosswalk these specialties to the most
appropriate SMS specialty category. We
also made the following adjustments to
the practice expense per hour data. (For
the rationale for these adjustments to
the practice expense per hour, see the
November 1998 final rule (63 FR
58841)).

* We set the medical materials and
supplies practice expenses per hour for
the specialty of “oncology” equal to the
“all physician”” medical materials and
supplies practice expenses per hour.

» We based the administrative
payroll, office, and other practice
expenses per hour for the specialties of
“physical therapy” and “occupational
therapy” on data used to develop the
salary equivalency guidelines for these
specialties. We set the remaining
practice expense per hour categories
equal to the ““all physician” practice
expenses per hour from the SMS survey
data. (Note that in the November 2000
final rule (65 FR 65403), we increased
the space allotment for therapy services
to 750 square feet.)

* Due to uncertainty concerning the
appropriate crosswalk and time data for
the nonphysician specialty
“audiologist,” we derived the resource-
based practice expense RVUs for codes
performed by audiologists from the
practice expenses per hour of the other
specialties that perform these services.

* For the specialty of “emergency
medicine,” we used the “all physician”
practice expense per hour to create
practice expense cost pools for the
categories ‘““clerical payroll” and “other
expenses.”’

 For the specialty of ““podiatry,” we
used the “all physician” practice
expense per hour to create the practice
expense pool.

* For the specialty of “pathology,” we
removed the supervision and autopsy
hours reimbursed through Part A of the
Medicare program from the practice
expense per hour calculation.

 For the specialty “maxillofacial
prosthetics,” we used the “all
physician” practice expense per hour to
create practice expense cost pools and,
as an interim measure, allocated these
pools using the adjusted 1998 practice
expense RVUs.

» We split the practice expenses per
hour for the specialty “radiology” into

“radiation oncology” and ‘‘radiology
other than radiation oncology” and used
this split practice expense per hour to
create practice expense cost pools for
these specialties.

(iii) Time Associated With the Work
RVUs

The time data resulting from the
refinement of the work RVUs have been,
on average, 25 percent greater than the
time data obtained by the Harvard study
for the same services. We adjusted the
Harvard study’s time data to ensure
consistency between these data sources.

For services with no assigned
physician time, such as dialysis,
physical therapy, psychology, and many
radiology and other diagnostic services,
we calculated estimated total physician
time based on work RVUs, maximum
clinical staff time for each service as
shown in the CPEP data, or the
judgment of our clinical staff.

We calculated the time for CPT codes
(hereafter referred to as “codes’’) 00100
through 01996 using the base and time
units from the anesthesia fee schedule
and the Medicare allowed claims data.

3. Refinement

a. Background

Section 4505(d)(1)(C) of the BBA
directed us to develop a refinement
process to be used during each of the 4
years of the transition period. We did
not propose a specific long-term
refinement process in the June 1998
proposed rule (63 FR 30835). Rather, we
set out the parameters for an acceptable
refinement process for practice expense
RVUs and solicited comments on our
proposal. We received a variety of
comments about broad methodology
issues, practice expense per-hour data,
and detailed code-level data. We made
adjustments to our proposal based on
the comments we received. We also
indicated that we would consider other
comments for possible refinement and
that the RVUs for all codes would be
considered interim for 1999 and for
future years during the transition
period.

We outlined in the November 1998
final rule (63 FR 58832) the steps we
were undertaking as part of the initial
refinement process. These steps
included the following:

* Establishment of a mechanism to
receive independent advice for dealing
with broad practice expense RVU
technical and methodological issues.

» Evaluation of any additional
recommendations from the General
Accounting Office, the Medicare
Payment Advisory Commission
(MedPAC), and the Practicing
Physicians Advisory Council (PPAC).
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» Consultation with physician and
other groups about these issues.

We also discussed a proposal
submitted by the AMA’s Specialty
Society Relative Value Update
Committee (RUC) for development of a
new advisory committee, the Practice
Expense Advisory Committee (PEAC), to
review comments and recommendations
on the code-specific CPEP data during
the refinement period. In addition, we
solicited comments and suggestions
about our practice expense methodology
from organizations that have a broad
range of interests and expertise in
practice expense and survey issues.

b. Current Status of Refinement
Activities

In the 1999 and 2000 final rules and
the 2001 proposed rule, we provided
further information on refinement
activities underway, including the
AMA'’s formation of the PEAC and the
support contract that we awarded to the
Lewin Group to focus on methodologic
issues. In addition, in these rules, we
announced actions taken and decisions
made in response to the hundreds of
comments received on our resource-
based physician practice expense
initiative. Because the transition will be
completed in CY 2002 and the practice
expense RVUs will then be totally
resource-based, it is appropriate to recap
the specific achievements reached and
decisions implemented during this
refinement effort to date.

(i) Use of the Top-Down Approach

Most of the physician organizations
commenting agreed that this
methodology was preferred for
computing resource-based practice
expense RVUs and that it was in
accordance with the requirements of the
BBA. KPMG Peat Marwick, under
contract to us, reviewed the top-down
methodology in which aggregate
specialty costs are applied to specific
procedures and concluded that it
followed reasonable cost accounting
principles. A 1999 GAO report
concludes, “HCFA’s new approach
represents a reasonable starting point for
creating resource-based practice
expense RVUs. It uses the best available
data for this purpose and explicitly
recognizes specialty differences in
practice expense.” Based on these
comments and assessments, we made
the decision to continue to use the top-
down methodology to calculate the
resource-based practice expense RVUs.

(ii) Use of the SMS Survey

The supplemental non-SMS survey
data submitted by several specialties in
response to the 1998 proposed rule,

with the exception of the survey data
from the thoracic surgeons, were not
compatible with the format or
methodology of the SMS. We awarded
a contract to the Lewin Group to
recommend criteria for the acceptance
of specialty-specific practice expense
data so that we could supplement the
SMS data as appropriate. These
recommended criteria are contained in
the final report, “An Evaluation of the
Health Care Financing Administration’s
Resource-Based Practice Expense
Methodology.” This report is available
on our web page under the same title.
(Access to our web site is discussed in
the SUPPLEMENTARY INFORMATION section
above.)

The report also contains
recommendations for revisions to the
SMS or other surveys to efficiently meet
the needs of our practice expense
methodology. We augmented these
recommendations and forwarded our
suggestions for revisions to any future
surveys to the AMA. For example, we
developed supplementary survey
questions that would allow us to
distinguish both costs and direct patient
care hours for all midlevel practitioners.
We also suggested revisions that would
capture the necessary information on
separately billable supplies and services
so that we could eliminate these costs
from the specialty-specific practice
expense per-hour calculations.

To obtain supplementary specialty-
specific practice expense data that could
be used in computing practice expense
RVUs beginning January 1, 2001, we
published an interim final rule on May
3, 2000 (65 FR 25664) that set forth the
criteria applicable to supplemental
survey data submitted to us by August
1, 2000.

We also provided a 60-day period for
submission of public comments on our
criteria for survey data submitted
between August 2, 2000 and August 1,
2001 for use in computing the practice
expense RVUs for the CY 2002
physician fee schedule.

In the November 1, 2000 final rule (65
FR 65385), we responded to comments
received on the interim final rule and
made modifications to the criteria for
supplemental survey data that will be
considered in computing practice
expense RVUs for the CY 2002
physician fee schedule. These data can
then be used to supplement the SMS
survey data currently used to estimate
each specialty’s aggregate practice costs
or to replace the crosswalks used for
specialties not represented in the SMS.

In our November 1999 final rule, we
accepted supplementary data submitted
by the thoracic surgeons and, in our
November 2000 final rule, we accepted

survey data from the vascular surgeons
that replaced the previously
crosswalked practice expense per hour
data for that specialty. In the November
2000 final rule, we also stated that if we
received additional specialty-specific
survey data before August 1, 2001 that
met the criteria outlined in that rule, we
would use these supplementary data in
calculating the CY 2002 practice
expense RVUs.

We accepted our contractor’s
recommendation to incorporate the
latest SMS data into our practice
expense per hour calculations. For CY
2001, we incorporated the 1998 SMS
data into a 4-year average, and we are
incorporating the 1999 SMS data into a
5-year average to calculate the CY 2002
practice expense RVUs.

We also accepted the contractor’s
recommendation to standardize the
survey practice expense data to a
common year. We adjusted the data to
reflect a 1995 cost year.

We received comments that urged us
to use the median SMS specialty-
specific data instead of the mean, as
well as comments supporting our use of
the mean values. We made a decision to
continue to use the mean in calculating
the specialty-specific practice expense
per hour. We believe that, in a small
sample, using the median could
eliminate outlying data from the
calculation that represent real costs and
thus should be considered.

(iii) CPEP Data

The AMA has formed a multispecialty
sub-committee of their Relative Value
Update Committee (RUC), the Practice
Expense Advisory Committee (PEAC), to
review the CPEP clinical staff,
equipment, and supply data for all
physicians’ services. This multispecialty
committee, which includes
representatives from all major specialty
societies, will then make
recommendations on suggested
refinements to these data. We indicated
in our November 1998 final rule (63 FR
58833) that we would work with the
PEAC and RUC to refine the practice
expense direct cost inputs. This
refinement process was supported in
comments we received from almost
every major physician specialty society.

In our November 1999 physician fee
schedule final rule, we implemented
most clinical staff time, supply and
equipment refinements recommended
by the RUC. For the November 2000
final rule, the RUC forwarded to us
significant additional refinement
recommendations that reflected
multispecialty agreement on the typical
resources for many important services,
including visit codes, which account for
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approximately 24 percent of Medicare
spending for physicians’ services. Again
we accepted almost all of these RUC
recommendations. In addition, at its
October 2000, February 2001, and April
2001 meetings, the PEAC focused on
refining high-volume services and on
standardizing inputs across wide ranges
of services. The RUC and PEAC
forwarded to us recommendation on
refinements for over 1,100 services. We
anticipate that the pace of refinement of
the CPEP inputs will continue to
accelerate.

In addition to implementing most of
the RUC-recommended refinements, we
responded to comments on errors and
anomalies in the CPEP data in both the
November 1999 and November 2000
final rules. For example, we removed
separately billable casting supplies and
drugs from all services; we adjusted the
prices of certain supplies that were
clearly in error; we removed duplicated
equipment from the direct inputs of the
nuclear medicine codes; we added
clearly essential equipment that was
missing from the lithotripsy and
photochemotherapy codes; we corrected
anomalies in inputs within several
families of codes; and we changed the
crosswalks for the CPEP inputs of
several codes not valued by the CPEP
panels when a commenter suggested
more appropriate crosswalks.

We simplified the refinement of
equipment inputs by combining both
the procedure-specific and overhead
equipment into a single equipment
category. We also deleted stand-by
equipment and equipment used for
multiple services at one time from the
direct cost inputs because of the
difficulty of allocating these costs at the
code-specific level.

We are resolving issues related to
averaging input costs for codes that
were valued by more than one CPEP
panel. While we have received
comments agreeing and disagreeing
with our use of mean costs, the issue is
moot because we are substituting
refined data for the data previously
produced by multiple CPEPs.

(iv) Physician Time Data

In the November 1999 rule (64 FR
59404), we stated that, in general,
requests for revisions for the procedure-
specific physician times should be
deferred to either the RUC process or
the 5-year review process. However, we
did adopt the newer data to correct the
physician time for the pediatric surgery
codes and made the requested revisions
to correct anomalies in the times of
certain psychotherapy codes.

In response to comments on the times
associated with physical and

occupational therapy services, we added
preservice and postservice times to all
of these codes.

(v) Crosswalk Issues

In response to concerns expressed by
specialty societies representing
emergency medicine that the SMS data
did not capture the costs of
uncompensated care, we crosswalked
emergency medicine’s cost pools for
administrative labor and other expenses
to the practice expense per hour for “all
physicians.”

We resolved issues related to the
specialty crosswalk for nursing
specialties by eliminating the separate
practice expense pools for midlevel
practitioners.

(vi) Calculation of Practice Expense
Pools—Other Issues

We addressed concerns that potential
errors in our specialty utilization data
will have an effect on the calculation of
practice expense RVUs. In the July 2000
proposed rule (65 FR 44178), we
discussed our simulations that
demonstrated that the small percentage
of potential errors in our very large
database have no adverse effect on
specialty-specific practice expense
RVUs.

We have created the zero-work pool
for services with no physician work to
ensure that these services are not
inappropriately disadvantaged by our
methodology. We have also agreed with
the request of all the specialty societies
that commented that their services
should be moved out of the zero-work
pool and into the specialty-specific
pool. The specialties whose services
remain in the zero-work pool have
indicated that they wish their services
to remain there. We plan to eliminate
this separate pool for services with no
physician work only when we have
determined what revisions to our
methodology are required so that we can
value these services appropriately
outside of the zero-work pool.

(vii) Calculation of Indirect Cost

We requested that our contractor
evaluate various options for calculating
indirect costs. The final report,
referenced above, contains an analysis
of the impacts of six alternative
allocation methodologies. In confirming
the suitability of our allocation
methodology, the report concludes that
“HCFA’s approach is broadly consistent
with most of the alternative methods.
This consistency suggests that, from a
broad perspective, no other allocation
methodology offers a compelling reason
to abandon the current HCFA
approach.”

(viii) Site-of-Service

The practice expense RVUs would be
expected to be higher in the nonfacility
setting, where the practitioner bears the
costs of the necessary staff, supplies,
and equipment, than in the facility
setting. To prevent potential anomalies
in our calculations due to the different
mix of specialties performing a given
service in different settings, we capped
the practice expense RVUs for a
physician service in facilities at the
nonfacility practice expense level for
each specific service.

In the November 1999 final rule (64
FR 59407), in response to a comment
from the Renal Physicians Association,
we agreed that the monthly capitated
service codes should always be reported
using the nonfacility designation. The
site-of-service designations are not
meaningful for a monthly service that
may be provided in different settings for
the same patient during a given month.

Although we are continuing our
refinement of all practice expense
RVUs, we believe that the above
description of our actions to date
illustrates that much has been
accomplished. We also believe that it
demonstrates that we have been
responsive to comments from the
medical community and have
established a process that enables this
community to participate fully in the
refinement of both the specialty-specific
practice expense per hour and the CPEP
code-specific inputs.

4. Practice Expense Provisions for
Calendar Year 2002

a. SMS Data
(i) Use of 1999 SMS Survey Data

We are currently using data from the
1995 through the 1998 SMS surveys
(1994 through 1997 practice expense
data) in order to calculate the specialty-
specific practice expense per hour. The
1999 SMS survey data are now
available. Because we want to
incorporate the most recent survey data
into our methodology during the
transition period, we proposed in our
August 2001 rule (66 FR 40377) to add
this 1999 data to the 4 years of data we
are currently using.

We proposed to use these 5 years of
data in addition to any supplemental
specialty-specific data that meet our
criteria as the basis of the practice
expense per hour calculations until the
first 5-year review of practice expense
RVUs in 2007. At that time, we
anticipate that newer practice expense
survey data might be available.

Comment: Specialty societies
representing internal medicine, family
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practice and a number of their
subspecialties were opposed to using
the 1999 SMS data in the calculation of
the practice expense RVUs. While many
of these commenters were generally
supportive of incorporating the most
current SMS data, they are concerned
that the sample size and results from the
1999 SMS data may not warrant their
inclusion. Several of these commenters
indicated that the American Medical
Association is on record stating that ““it
normally would not provide or publish
data with so few responses for some
specialties.”

A number of these commenters
suggested that the practice expense
information from the 1999 SMS would
be less reliable because the data were
collected after CMS announced the new
resource-based practice expense
methodology in the Federal Register.
These commenters suggested that the
opportunity for “gaming” now exists
because the public was aware that the
SMS data were used to calculate
Medicare payments.

One commenter noted that the
practice expense per hour for cardiology
dropped by 15 percent in one year and
doubted that the actual change in
practice expense of this magnitude
could have occurred. Another
commenter indicated that the cardiac
subspecialty of electrophysiology is very
likely not represented at all in this
flawed data set.

One association that represents eye
surgeons commented that the 1999 SMS
survey included about half as many
usable responses as the 1995 through
1997 surveys. This commenter
questioned our decision to disregard
responses received by mail and
indicated that an already poor response
rate to the survey has become even
lower. Another commenter that
represents ophthalmology indicated that
use of 1999 data with such low response
rates violates good statistical practice.
The 1999 responses included only 23
ophthalmologists, while over 200
offered responses to the survey in years
before 1999. Another commenter that
represents gastroenterology indicated
that the SMS is perhaps the best
available source of data on
multispecialty practice costs. However,
this comment indicated that it is by no
means a perfect data source for the
manner in which it has been used by
CMS and is even less reliable for certain
specialties, such as gastroenterology.
This commenter appreciates our
willingness to accept supplementary
data from specialties, but believes that
it is our responsibility to overcome data
deficiencies. We were encouraged to
develop a uniform and fair process to

overcome data deficiencies, without
relying on individual medical
specialties to provide such data.

In light of AMA’s suspension of the
SMS survey, this commenter urged us to
discuss in the final rule our plans for
updating practice expense RVUs in
future years beginning with 2003, and,
if need be, for replacing the SMS survey
with an alternative data source. Another
commenter expressed concern that the
newer data from the SMS surveys will
not be incorporated until the first 5-year
review of practice expense RVUs in
2007; by that time, some of the practice
expense data will have been in
existence for 13 years.

Similarly, another commenter
expressed concern that using the SMS
data set from 1995 through 1999 until
2007 will mean that the data will not
accurately reflect the changes in
technology that will increase costs,
particularly for specialties with rapid
changes in technology.

Response: In response to the comment
that the SMS data are not a perfect data
source for developing practice expense
RVUs, as we have said previously, we
believe the SMS survey is the best
available source of data on
multispecialty practice costs. This
comment was echoed by one of the
same commenters that objected to
including the 1999 SMS data in the
practice expense methodology for
determining 2002 RVUs. While we have
previously acknowledged that the data
have potential limitations for
determining practice expense RVUs,
there are no alternative data sources that
are better for this purpose.

Since there are no other data on
aggregate multispecialty practice costs
that are better than the SMS, our only
alternative would be to eliminate the
SMS data from the methodology and
rely solely on estimates of practice
expense inputs for individual codes. We
believe a better approach would be to
continue using the SMS data in the
practice expense methodology and to
work with the physician community to
develop even better data for establishing
practice expense RVUs in the future.

One commenter noted that we only
included telephone survey responses
and not mail responses from the 1999
SMS and suggested that this decision
further reduces an already low response
rate. Our understanding is that the
AMA, as a result of concerns about a
declining number of responses to the
SMS survey, used several approaches to
obtain more surveys in the 1999 SMS.
As part of this effort, some survey
respondents received a mail survey
instead of the normal telephone survey.
Our review of information from the

AMA suggested that there were
significant differences between the mail
and telephone surveys on questions
related to practice expense. Since our
objective has been to use a consistent
approach to obtaining practice expense
data for use in our methodology, we felt
that it would be better to incorporate
only the traditional telephone survey
responses in the methodology consistent
with how the data were obtained in
earlier years.

While a few commenters indicated
that the SMS data are not representative
of a pa