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we can come up with a finite list of
amendments, as does Senator BINGA-
MAN. If we do that, then we are going
to continue to work on this bill and do
everything we can to complete it the
week we get back. If we don’t get a fi-
nite list of amendments today, I be-
lieve the majority leader will not go to
the energy bill when we get back after
the recess.

——
RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved.

——————

NATIONAL LABORATORIES PART-
NERSHIP IMPROVEMENT ACT OF
2001

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now resume consideration
of S. 517, which the clerk will report.

The bill clerk read as follows:

A Dbill (S. 517) to authorize funding the De-
partment of Energy to enhance its mission
areas through technology transfer and part-
nerships for fiscal years 2002 through 2006,
and for other purposes.

Pending:

Daschle/Bingaman further modified
amendment No. 2917, in the nature of a sub-
stitute.

Feinstein modified amendment No. 2989 (to
amendment No. 2917), to provide regulatory
oversight over energy trading markets and
metals trading markets.

Kerry/McCain amendment No. 2999 (to
amendment No. 2917), to provide for in-
creased average fuel economy standards for
passenger automobiles and light trucks.

Dayton/Grassley amendment No. 3008 (to
amendment No. 2917), to require that Federal
agencies use ethanol-blended gasoline and
biodiesel-blended diesel fuel in areas in
which ethanol-blended gasoline and bio-
diesel-blended diesel fuel are available.

Bingaman amendment No. 3016 (to amend-
ment No. 2917), to clarify the provisions re-
lating to the Renewable Portfolio Standard.

Lott amendment No. 3028 (to amendment
No. 2917), to provide for the fair treatment of
Presidential judicial nominees.

Lott amendment No. 3033 (to amendment
No. 2989), to provide for the fair treatment of
Presidential judicial nominees.

Lincoln modified amendment No. 3023 (to
amendment No. 2917), to expand the eligi-
bility to receive biodiesel credits and to re-
quire the Secretary of Energy to conduct a
study on alternative fueled vehicles and al-
ternative fuels.

Kyl amendment No. 3038 (to amendment
No. 3016), to provide for appropriate State
regulatory authority with respect to renew-
able sources of electricity.

AMENDMENT NO. 3038

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be 4 minutes of debate to be
equally divided in the usual form on
the Kyl amendment No. 3038.

The Senator from New Mexico.

Mr. BINGAMAN. Mr. President, I will
go ahead and use the 2 minutes in op-
position to the Kyl amendment, and
then the sponsor, Senator KyL, will use
the final 2 minutes.

The main reason to oppose this
amendment is that it totally elimi-
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nates, if adopted, any kind of provision
in this bill that would move us toward
more use of renewable fuels in the fu-
ture.

We need to diversify our supply of en-
ergy in this country. We need to be less
dependent on some certain specific
sources and more dependent on new
technology. That is possible. It is hap-
pening. It is not happening as quickly
as it should.

Ninety-five percent of today’s new
power generation that is under con-
struction is gas fired. That is fine as
long as the price of gas stays low. But
if the price of gas goes back up to what
it was 18 months ago, then we are going
to see a serious repercussion in the
utility bills of all consumers.

This underlying amendment, which
the Kyl amendment would eliminate,
tries to, in a very modest way, move us
toward more use of renewables. It pro-
vides that we have 1 percent in the
year 2005. Various utilities around this
country would be required to produce 1
percent of the electricity they generate
from renewable sources. That is not an
excessive demand. It goes up in very
small amounts each year thereafter.

I believe strongly that the renewable
portfolio standard we have in the bill is
a good provision. The suggestions Sen-
ator KYL and others have made that
this is going to drastically increase ev-
eryone’s electricity bills is not borne
out by the analyses that have been
made. The Energy Information Admin-
istration has analyzed this. At the re-
quest of Senator MURKOWSKI, they have
concluded that this does not raise en-
ergy prices.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona is rec-
ognized.

Mr. KYL. Mr. President, let me give
you the 10 reasons we should support
the Kyl amendment.

No. 1, the Bingaman amendment is
the command-economy amendment, a
10-percent mandate, and the Kyl
amendment is for State choice.

No. 2, the Bingaman amendment is
very costly, at $88 billion over 15 years
and then $12 billion each year after
that—paid for by the electricity con-
sumers.

If you would like to know how much
your electricity consumers are going to
be paying under the Bingaman amend-
ment, I have all the information right
here. You had better consult this be-
fore you vote against the Kyl amend-
ment.

No. 3, the Bingaman amendment is
discriminatory. The Bingaman amend-
ment provides that some areas sub-
sidize people in other parts of country.

No. 4, hydro is not included. Yet, of
all the renewables, hydro is about 7
percent of the electricity production.
The other renewables are only about 2
percent.

No. 5, it will benefit just a few com-
panies. According to the Energy Infor-
mation Administration, wind is the
only economical way to produce this
power, and it is concentrated in just a
few areas.
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Do you know who these few special
interests are? You should find out be-
fore you vote against the Kyl amend-
ment.

No. 6, renewables are not reliable. If
the Sun doesn’t shine, if the wind does
not blow, and if water doesn’t flow, you
don’t get energy. But you do out of
coal, gas, and nuclear.

No. 7, we are already subsidizing the
renewable fuels to the tune of $1 billion
a year.

There is a big difference between en-
couraging, which we are doing, and
compelling.

No. 8, the administration supports
the Kyl amendment and opposes the
Bingaman amendment.

No. 9, biomass from Federal land does
not count.

No. 10, there is no principal reason to
discriminate against public and private
power; yet private power is included in
the Bingaman amendment and public
power is excluded.

I will throw in a bonus reason.

The No. 11 reason to vote for the Kyl
amendment and against Bingaman is
this is the opposite of deregulation,
which was supposed to be the whole
point of the electricity section of the
pending legislation. The 10-percent
mandate is regulation and not deregu-
lation.

I urge you to support the Kyl amend-
ment.

RENEWABLE PORTFOLIO STANDARD APPLICATION

Mr. LEVIN. Mr. President, I com-
mend the Chairman for his fairness and
diligence in setting a goal for energy
suppliers to meet a renewable portfolio
standard that ensures power supply
from a diverse mix of fuels and tech-
nologies. I thank the Chairman and his
staff for working with my staff to an-
swer questions concerning how the re-
newable portfolio standard would work.
We understand the definition for quali-
fying facilities covers existing hydro
facilities including pumped storage.
This is important to the State of
Michigan and we appreciate the clari-
fication.

Ms. STABENOW. Mr. President, I
echo the statements of the senior Sen-
ator from Michigan, and thank the
Chairman for his work on developing a
strong renewable portfolio standard.
My question is whether renewable
power could be measured by plant gen-
erating capacity or throughout to the
customer.

Mr. BINGAMAN. That is correct.
Pumped hydro is included as an exist-
ing renewable. With regard to how re-
newable power is measured, we intend
the Secretary of Energy or the Federal
Energy Regulatory Commission would
set a normalized level for all hydro fa-
cilities, taking into consideration ca-
pacity and generation at normal or his-
torical average water flows. For other
renewable technologies, the volume is
calculated based on actual generation.
There has been some misunderstanding
about the Texas plan, on which my
amendment if modeled. The Texas stat-
ute set an overall increase in capacity,
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but in the implementation the require-
ment was converted to a generation
measure. A generation metric is crit-
ical to ensure efficient operation of
these facilities.

Mr. LEVIN. I thank my friend from
New Mexico, the Chairman of the En-
ergy Committee.

Ms. STABENOW. I thank my friend
from New Mexico.

The ACTING PRESIDENT pro tem-
pore. All time has expired.

Mr. KYL. Mr. President, I ask unani-
mous consent that two letters be print-
ed in the RECORD.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

COALITION FOR AFFORDABLE AND
RELIABLE ENERGY,
March 19, 2002.
Senator JON KYL,
Hart Senate Office Building,
U.S. Senate, Washington, DC.

DEAR SENATOR KYL: The Coalition for Af-
fordable and Reliable Energy (CARE) en-
dorses your amendment to the Renewable
Portfolio Standard (RPS) provisions of the
Energy Policy Act (S. 517). While CARE
strongly supports the increased use of all do-
mestic energy resources, including renew-
able forms of energy, we are opposed to pre-
scribed national mandates and timetables
for the use of specific energy resources.

CARE is concerned that mandating the use
of particular sources of energy will substan-
tially increase the cost of electricity and
may be difficult to achieve. Your RPS
amendment will, instead, permit states to
appropriately consider their individual elec-
tricity needs and their ability to meet those
needs in affordable and reliable ways. Under
your amendment, states will also be free to
significantly enhance the use of renewables
to generate electricity without the burden of
Federal mandates and timetables.

Senator Kyl, on behalf of CARE’s broad
and diverse membership, I commend you for
offering this amendment to the Renewable
Portfolio Standard provisions of S. 517 and
urge its adoption.

Sincerely,
PAUL OAKLEY,
Ezxecutive Director.
ELECTRIC CONSUMERS’ ALLIANCE,
Indianapolis, IN, March 14, 2002.
Hon. JoN KYL,
U.S. Senate,
Hart Bldg., Washington, DC.

DEAR SENATOR KYL: As the Senate debates
energy legislation, Electric Consumers’ Alli-
ance commends your attention to these crit-
ical policy issues.

As your consideration moves to the finer
points of legislation, we strongly urge you to
take a thoughtful approach to the issue of
Renewable Portfolio Standards—the amount
of electric power that must come from cer-
tain renewable sources.

While our group favors a progressive ap-
proach to setting goals for the production of
green power, we strongly oppose provisions
that would set a hard percentage goal that
must be attained in any given year. We com-
mend the amendment proposed by Sen. Kyl
as a balanced approach to this issue.

From our perspective as the spokesgroup
for tens of millions of residential small busi-
ness ratepayers, artificial targets are unwise
for two reasons. First, they hardwire in goals
that may prove to be unreasonable (or too le-
nient) in future years. This may have the ef-
fect of indirectly raising consumer prices or
sending distorted signals to the market. In
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other words, good intentions could (and like-
ly will at some point) go astray.

Second, a set percentage goal deprives
states of the ability to address these issues
and craft a resolution on the basis of local
conditions. For instance, economically effi-
cient renewable energy may be much more
achievable in rural and sunbelt states that
have the potential to develop solar and wind
energy.

In conclusion, as you consider the issue of
renewable portfolio standards, we urge your
support of the flexible approach found in the
Kyl amendment.

Sincerely,
ROBERT K. JOHNSON,
Executive Director.

Mr. KYL. Mr. President, have the
yveas and nays been ordered on this
amendment?

The ACTING PRESIDENT pro tem-
pore. The yeas and nays have not been
ordered.

Mr. KYL. Mr. President, I ask for the
yeas and nays.

The ACTING PRESIDENT pro tem-
pore. Is there a sufficient second?

There is a sufficient second.

The question is on agreeing to the
amendment, and the clerk will call the
roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from Alabama (Mr. SHELBY) is
necessarily absent.

I further announce that the Senator
from Virginia (Mr. WARNER) is absent
on official business.

I further announce that if present
and voting the Senator from Virginia
(Mr. WARNER) would vote ‘‘yea.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 40,
nays 58, as follows:

[Rollcall Vote No. 55 Leg.]

YEAS—40
Allard Enzi Miller
Allen Frist Murkowski
Bennett Gramm Nickles
Bond Hagel Roberts
Bunning Hatch Santorum
Burns Helms Sessions
gyrd el gu‘gc{?nson Smith (NH)
ampbe: utchison
Cleland Inhofe ,?,;evens
omas
Cochran Kyl
N Thompson
Craig Lott Th a
Crapo Lugar urmon
DeWine McCain Voinovich
Domenici McConnell
NAYS—58
Akaka Durbin Lieberman
Baucus Edwards Lincoln
Bayh Ensign Mikulski
Biden Feingold Murray
Bingaman Feinstein Nelson (FL)
Boxer Fitzgerald Nelson (NE)
Breaux Graham Reed
groxgnbﬁck gmssley Reid
antwe regg Rockefeller
Carnahan Harkin
B Sarbanes
Carper Hollings Sch
Chafee Inouye C 'umer
Clinton Jeffords Smith (OR)
Collins Johnson Snowe
Conrad Kennedy Specter
Corzine Kerry Stabenow
Daschle Kohl Torricelli
Dayton Landrieu Wellstone
Dodd Leahy Wyden
Dorgan Levin
NOT VOTING—2
Shelby Warner
The amendment (No. 3038) was re-
jected.
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Mr. REID. I move to reconsider the
vote.

Mr. BINGAMAN. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Madam President, I ask
unanimous consent that at 12 noon
today, Senator LOTT’s amendment No.
3033 be considered a first-degree
amendment, and that it be laid aside
for the amendment which is at the
desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. I further ask unanimous
consent that there be 3 hours for de-
bate on both amendments, beginning at
noon today, equally divided between
the chairman and ranking member of
the Judiciary Committee, or their des-
ignees; that at the conclusion of that
time, the Senate vote on Senator
LEAHY’s amendment, and following dis-
position of that amendment, the Sen-
ate vote on Senator LOTT’s amend-
ment, with no intervening action or de-
bate in order prior to the disposition of
these two amendments.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Madam President, the
time from now until noon will be used
as follows: Senator ROBERTS has a
statement that will take less than 10
minutes; is that right?

Mr. ROBERTS. I imagine, I tell my
distinguished colleague, about 12 or 15
minutes.

Mr. REID. Senator MILLER wishes to
speak for 10 minutes. We also have a
speech that Senator BYRD indicated
several days ago he wanted to give
which will take more time, approxi-
mately 22 minutes.

I say to my friend, the distinguished
President pro tempore, who is in the
Chamber now, I know the Senator has
been involved in other matters this
morning. Is it possible for the Senator
to speak at a subsequent time or does
the Senator wish to speak now?

Mr. BYRD. Madam President, my
problem is as follows: The chairman of
the Budget Committee, Mr. CONRAD,
has told the members of the Budget
Committee that we have a long way to
go, with many amendments to vote on
and to discuss. He intends to finish
work on the budget today. That means
I have a very limited opportunity to
speak. I have two speeches, as a matter
of fact, one very short, quite short, and
the other one perhaps 25 minutes.

Mr. REID. I am wondering, if I can
interrupt and I apologize, will the
other Senators allow Senator BYRD to
speak—there is no permission needed, 1
assume.

Mr. ROBERTS. If the distinguished
Senator will yield, I have spoken with
Senator BYRD, and I will always yield
to his request, but I thought we had an
understanding that I could precede him
for 10 minutes. It will not take too
long.
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I thought we had an understanding. I
know with this new schedule perhaps
that is not the case. I leave that up to
his judgment.

Mr. BYRD. The distinguished Sen-
ator did speak with me at the close of
the vote, and I told the Senator I would
be very happy and willing for him to
precede me. I thought while I went
down on the next floor to my office to
get my speech that the distinguished
Senator would be proceeding and hope-
fully finished by the time I got back to
the Chamber.

Mr. REID. I say to my friend from
West Virginia, what the Senator said is
valid. We closed the vote after 33 min-
utes which, of course, if we closed the
vote earlier when we should have, this
would have been completed.

Mr. BYRD. I did tell the Senator he
could speak, he could go ahead of me.

Mr. REID. Can Senator MILLER wait
until Senator BYRD finishes his re-
marks?

Mr. MILLER. Madam President, cer-
tainly I will wait.

Mr. BYRD. Madam President, I
thank the distinguished Senator.

Mr. REID. Madam President, I ask
unanimous consent that the Senator
from Kansas be recognized for 12 min-
utes, Senator BYRD be recognized
thereafter, and the Senator from Geor-
gia be recognized after Senator BYRD.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Kansas.

Mr. ROBERTS. Madam President, I
thank Senator BYRD, the institutional
protector and flame of the Senate, for
allowing me to precede him.

(The remarks of Mr. ROBERTS per-
taining to the introduction of S. 2040
are printed in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”’)

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. Madam President, I begin
my remarks today by quoting from
George Bernard Shaw’s ‘“Man and Su-
perman,’”’ “‘If history repeats itself, and
the unexpected always happens, how
incapable Man must be of learning
from experience!”’

I have been concerned about the issue
of energy security for many years now.
It was in 1992 that the Congress last
passed major energy legislation. Now,
for the first time in a decade, events
have converged to make possible sub-
stantive progress on a national energy
policy. But the question remains as to
whether or not real progress will be
made.

The energy crisis of the 1970s should
have been a wake-up call. I argued then
and throughout the 1980s and 1990s that
it was time to get moving to address
our long-term energy problems. Each
episode of short supply and higher
prices spurred renewed talk about our
Nation’s lack of an energy policy. But,
each time, supplies stabilized, prices
dropped, and nothing materialized from
all that talk. Will we again let that op-
portunity slip away?
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We have heard much in the previous
weeks about electricity, oil and gas
supplies, energy efficiency, energy tax
incentives, and fuel economy stand-
ards. This is typically how we talk
about energy. Yet, energy is about
much more than that. Energy is about
how we live our lives—today and into
the future. It is about how we travel to
work, how we brew our morning coffee,
how the lights come on in this Cham-
ber and permit us to read. It is about
the coal-fired electricity that lights
this whole Capitol, but it is also about
what we can accomplish on the Senate
Floor because we have this gift of
light. God, in creating the world, said:
Let there be light. Too often, though,
we take for granted the benefits these
lights bring.

Now when we consider energy secu-
rity, we must think about fuel diver-
sity. We need a diversity of energy re-
sources to make our nation work. Ac-
tually, it is much like the Members of
the Senate. It takes a variety of Sen-
ators, with all of their views and con-
tributions coming from all the sections
of the country, from the north, south,
east, west, to make this body work. I,
myself, am from coal country, C-O-A-L.
One may laugh at that suggestion, but
it is true. I am coal, C-O-A-L. I have
been around the Congress for 50 years,
which is a very long time when man’s
lifetime is considered. I was pulled
from the hard scrabble mountains of
West Virginia to serve this country. In
the end, I hope that if I am pressed
enough, testing my spirit and worth,
the good Lord might realize that this
ole piece of coal and carbon might ac-
tually be a diamond in the rough. Each
Member of this body represents his or
her own constituents’ particular inter-
ests and energy needs. We come at this
from different viewpoints, but, working
together, we can mold a strong, com-
prehensive energy package that will
provide long-term energy security.

The events of the last year dem-
onstrate that true national security,
economic growth, job protection, and
environmental improvements over the
long term depend upon a balanced en-
ergy plan. The United States must
have a comprehensive energy policy
that promotes energy conservation and
efficiency and the greater use of do-
mestic energy resources, while it en-
sures the development and deployment
of advanced energy technologies and
also improves our energy infrastruc-
ture. That is a pretty tall order. But
all of those components are necessary
if we are to reduce our Nation’s de-
pendence on foreign energy resources.

As energy debates have ebbed and
flowed over the years, so have the
public’s and media’s concerns. These
cycles in energy markets—these mo-
mentary feasts and sporadic famines—
have occurred and will continue to
occur in the future. Too often, though,
these crises have provoked controver-
sial, knee-jerk solutions that do little
to solve what is fundamentally a long-
term problem.
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For example, in response to the spike
in gasoline prices not so many months
ago, then-Energy Secretary Bill Rich-
ardson jetted off hat-in-hand to the
Middle East pleading with Arab na-
tions to increase crude oil production,
which would supposedly lower gas
prices at home. I also recall several
‘“‘snake-o0il, miracle cures’” being de-
bated on the Senate Floor, such as a
federal gas tax ‘‘holiday’ intended to
temporarily reduce prices at the
pump—a measure that a sensible ma-
jority in the Senate voted against.

Such short-term energy crises are
brought on by many different cata-
lysts, but they are all based on the
same fundamental problem. What we
see in the fluctuation of energy prices
is a textbook study of how supply and
demand can affect the energy markets.
Unfortunately, our typical response to
an energy crisis is to find a quick-fix
solution—one that is designed to cut
off the immediate spike, but does noth-
ing to affect the underlying problems.

A number of challenges lie ahead.
Our dependence on foreign oil increases
every day. Because our domestic pro-
duction peaked in the early 1970s and
our consumption has not diminished
since the early 1980s, we grow ever
more dependent. This gap is due, in
large part, to our dependence on oil for
our rapidly expanding transportation
sector.

On a positive note, the U.S. is less de-
pendent on foreign oil than many other
industrialized nations. However, it is
also true that we are reliant on foreign
producers for more than 50 percent of
our oil supply today compared to less
than 40 percent in the mid-1970s. Fortu-
nately, we rely on a more diverse
choice of foreign nations, and we are
less dependent on Middle Eastern na-
tions, for that growing share of our pe-
troleum imports than twenty-five
years ago.

A central question that we have to
ask is what primary goal we are striv-
ing to achieve through this legislation.
How do we balance our growing de-
mand for new energy resources while
increasing our need to do so in cleaner,
more efficient ways? Will increased do-
mestic o0il production reduce our de-
pendence on foreign o0il? And, if that is
the case, when and how should that
occur? Looking to the future, I hope
that our mounting dependence on for-
eign oil would serve as a wake-up call
for other energy resources. Unless we
can find a way to increase our natural
gas supplies over the long term, we will
also be increasingly dependent on for-
eign producers for our growing natural
gas demands.

Further, we must understand that
there are actually two major energy
systems functioning in the U.S. with
comparatively little influence on each
other. Our transportation system is
run almost entirely on oil-based re-
sources. The second system provides
power to warm our homes, light our
businesses, light our Senate Chamber,
run our computers, and cook our
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meals. It is supplied largely by domes-
tic industries and resources that are in
the midst of an historic and difficult
transition. The limited overlap be-
tween these two energy systems can be
simply illustrated. The electric power
industry gets 2 percent of its energy
from oil—the rest comes from coal, nu-
clear, natural gas, hydroelectric, as
well as other renewable sources. Con-
versely, 97 percent of the energy use in
our transportation sector comes from
what? Oil. We must intelligently ad-
dress the needs of these two energy
systems simultaneously in order to
provide a comprehensive solution to
our energy needs.

Furthermore, if we are to craft a
workable energy policy, we must recog-
nize the degree to which it will rely on
state and local decisions. Many energy
experts agree that the country will
need more power plants, more refin-
eries, new refineries, and additional
pipelines, but local citizens’ groups
often do not want these potentially un-
sightly, but crucial, facilities in their
communities. Therefore, a national en-
ergy policy must enable government at
all levels to work with citizens’ groups
and private sector interests to better
coordinate a cohesive roadmap for the
production, transportation, and use of
energy. By working to fill energy gaps
and avoiding jurisdictional conflicts,
while improving a diversity of energy
resources, authorities at all levels can
promote regulatory certainty, stabilize
long-term investments, and promote
environmental protection all at the
same time.

Over the years, our awareness has
grown about the complexity of con-
structing a balanced energy policy that
will not undermine other competing
and equally legitimate policy goals.
How do we reduce gasoline consump-
tion, when raising its price to achieve
a meaningful reduction in demand
could be seen as economically disrup-
tive and politically suicidal? How do
we encourage the use of alternative
fuels and technologies that heighten
our energy efficiency, when OPEC na-
tions can simply adjust oil prices to
keep conventional sources cheaper
than their alternative substitutes?
How can we boost domestic energy sup-
plies while protecting the environ-
ment?

Furthermore, with the severe budget
restrictions we now face, we must ex-
amine questions about how the govern-
ment can afford to meet our nation’s
future energy commitments. The pro-
jected return to deficit budgeting, the
recession, and the demands for in-
creased homeland security and for sup-
porting our military abroad, have
placed enormous long-term pressures
on the entire budget and appropria-
tions process this year, and for as far
as the eye can see. Will a long-term en-
ergy strategy also be a victim of budg-
etary constraints? That is a serious
question.

I hope not, because the Energy Infor-
mation Administration estimates that,
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by 2020, the total U.S. energy consump-
tion is forecast to increase by 32 per-
cent—including petroleum by 33 per-
cent, natural gas by 62 percent, elec-
tricity by 45 percent, renewable fuels
by 26 percent, and coal by 22 percent.
Because our energy needs are expected
to grow so quickly, we need to develop
and use a diverse mix of energy re-
sources, especially coal, in more eco-
nomically and environmentally sound
ways.

There are those who would like to
push coal aside like stove wood and
horse power as novelties from a bygone
era. But we cannot ignore coal as part
of the solution. Over the past several
years, I have been diligently assem-
bling a comprehensive legislative pack-
age that will promote the near- and
long-term viability of coal both at
home and abroad. The Senate energy
bill provides the opportunity to
achieve that goal. Provisions contained
in the Senate energy bill extend the
authorization for the research and de-
velopment program for fossil fuels
from $485 million in Fiscal Year 2003 to
$56568 million in FY 2006. Additionally,
the bill contains a $2 billion, 10-year
clean coal technology demonstration
program.

It is undeniable that our quality of
life and economic well-being are tied to
energy, and, in particular, electricity.
Coal is inextricably tied to our nation’s
electricity supply. Today, coal-fired
power plants represent more than 50
percent of electric generation in the
United States, and 90 percent of coal
produced is used in electricity genera-
tion. Coal has become even more im-
portant in recent years as a basic ne-
cessity for high-technology industries
that need this domestic resource for
computers and cutting-edge equipment
that require a reliable, cost-effective
supply of electricity. Coal is America’s
most abundant, most accessible nat-
ural energy resource, but, again, we
must find ways to use it in a cleaner,
more efficient manner.

The importance of clean coal tech-
nologies and the development of future
advanced coal combustion and emis-
sion control technologies can assure
the attainment of these goals. The
overall emissions from U.S. coal-fired
facilities have been reduced signifi-
cantly since 1970, even while the quan-
tity of electricity produced from coal
has almost tripled. At the same time,
the cost of electricity from coal is less
than one half the cost of electricity
generated from other fossil fuels.

To ensure that coal-fired power
plants will help us to meet our energy
and environmental goals, the Clean
Coal Technology Program and other
Department of Energy—DOE—fossil en-
ergy research and development pro-
grams must develop most efficient,
cleaner coal-use technologies. This, in
turn, will contribute greatly to the
U.S. economy and to reduction in pol-
lution and greenhouse gas emissions.

The DOE fossil energy research and
development programs have created a
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cleaner environment, promoted the
creation of new jobs, and improved the
competitive position of U.S. compa-
nies. The DOE coal-based research pro-
gram is estimated to provide over $100
billion—$100 billion—in benefits to the
U.S. economy through 2020. In addi-
tion, the Clean Coal Technology Pro-
gram has been one of the most success-
ful government/industry research and
development partnerships ever imple-
mented. By law, the Federal share of
this very successful program cannot
exceed 50 percent. But, over the past 15
years, $1.9 billion in Federal spending
has been matched by more than $3.7
billion from the private sector; a 2:1
ratio that far exceeds the 1:1 ratio set
by law.

The successes of a range of U.S. clean
energy technologies are valuable with-
in our own borders. But, by opening
new markets and exporting these tech-
nologies, we can reap their benefits
many times over. This is a tremendous
opportunity that cannot be ignored be-
cause the clean energy policies and
technologies adopted today will have a
profound influence on the global eco-
nomic and energy system for decades
to come. The United States should
market our clean energy technologies,
especially clean coal technologies, to
developing nations, like China, India,
South Africa, and Mexico, to help them
meet their economic and energy needs.
Just over a year ago, I initiated the
Clean Energy Technology Exports Pro-
gram, an effort to open and expand
international energy markets and in-
crease U.S. clean energy technology ex-
ports to countries around the world.
This commonsense approach can simul-
taneously improve economic security
and provide job opportunities at home,
while assisting other countries with
much-needed energy technologies and
infrastructure. Furthermore, such
technologies can enable these coun-
tries to build their economies in more
environmentally friendly ways, thus
helping to advance the global effort to
address climate change.

Climate change and energy policy are
two sides of the same coin. Because the
vast majority of manmade greenhouse
gas emissions are associated with en-
ergy use, it is here, in an energy bill,
that we need to deal with the long-
term challenges associated with global
climate change. We need a climate
change strategy and we need a climate
change strategy badly. We need a cli-
mate change strategy that will not just
pick at this complex problem by put-
ting in place strategies that will apply
in the next 5 or 10 years. We need a
comprehensive climate change strat-
egy also that looks 20, 50, and 100 years
into the future.

Look at the kind of winter we have
had. Look at the kind of winter we
have had here in Washington: One
snow, 3 inches. Look at the drought
that has come upon this area of the
country during the winter season.
What can we expect for the spring and
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summer season? What is going to hap-
pen to our crops, our livestock, our
economy? This is serious.

I have lived a long time—84 years.
Something is going on out there. I
don’t need a scientist to tell me that.
With the differences in the winters, the
differences in the summers, in the tem-
peratures, in the water level, there is
something happening, and we had bet-
ter be aware of it. We had better do
something about it.

I sincerely hope that we will be able
to work together in a bipartisan way
and not put off addressing these chal-
lenging questions on another genera-
tion, but we must begin that effort
now.

In June 2001, I introduced with Sen-
ator STEVENS Dbipartisan climate
change legislation. Our bill received
unanimous support in the Government
Affairs Committee last year. Our pro-
posal is based on scientifically, tech-
nically, and economically sound prin-
ciples and would put into place a com-
prehensive, national climate change
strategy, including a renewed national
commitment to develop the next gen-
eration of innovative energy tech-
nologies. Senator STEVENS and I be-
lieve this is right policy framework,
and I hope that my colleagues will not
allow this commonsense approach to be
undermined or stricken from this bill.

Senator STEVENS and I are aware
that there may be an effort to strike
this from the bill. But Senator STE-
VENS and I will stand as one man, as
one individual, against any such effort.

I am glad to say that the Byrd/Ste-
vens legislation is included in this en-
ergy package, as I have already indi-
cated, for it will provide for the long-
term viability of coal as an energy re-
source.

We must seize this opportunity to
learn from past experiences. President
Carter spoke to the nation in 1977
about the energy crisis of that era. He
said that:

Our decisions about energy will test the
character of the American people and the
ability of the President and the Congress to
govern this nation. This difficult effort will
be the ‘moral equivalent of war,” except that
we will be uniting our efforts to build and
not to destroy.

Those are the words of former Presi-
dent Carter. At that time, energy was a
household concern. Lines, long lines at
gas stations were a common scene. Ev-
erybody remembers that—anybody who
was living at that time. We were build-
ing a national resolve to craft a com-
prehensive national energy policy. But
the gas lines went away, and so did the
sense of urgency about energy.

During my tenure in the United
States Senate, I have witnessed the ebb
and flow in energy concerns as energy
prices rise and fall. I fear that, as a na-
tion, while our energy supplies are
plentiful and prices are low, we may
have sunk back into somnolence—som-
nolence—asleep at the wheel. If the
United States is going to remain a
global economic power, we have to
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tackle these energy issues. If there was
ever a time to come together and craft
an intelligent, responsible, bipartisan,
long-term energy policy, it is now.

Mr. President, I thank the distin-
guished Senator from Georgia for his
courtesy and his Kkindness to me and
for allowing me to precede him so I
could make this speech and then go
back to the Budget Committee where
we are having votes and where I should
be attending right away. I thank him,
and I join with him. I know what he is
going to say and what he is going to
speak about. I shall have something to
say about that matter later. I thank
him.

I yield the floor.

Mr. WYDEN. Mr. President, I ask
unanimous consent that upon the com-
pletion of the remarks of Senator MIL-
LER and Senator COLLINS I be allowed
to speak. I will be offering a consensus
amendment at that time which has
been agreed to by both sides.

The PRESIDING OFFICER (Mr. NEL-
SON of Florida). Without objection, it is
so ordered.

Under the previous order, the Sen-
ator from Georgia is recognized.

(The remarks of Mr. MILLER are
printed in today’s RECORD under
“Morning Business’’)

Mr. MILLER. Thank you, Mr. Presi-

dent. I suggest the absence of a
quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. WYDEN. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3041 TO AMENDMENT NO. 2917
(Purpose: To provide additional flexibility to

covered fleets and persons under title V of

the Energy Policy Act of 1992)

Mr. WYDEN. Mr. President, I send an
amendment to the desk and ask unani-
mous consent for its immediate consid-
eration.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the amendment.

The legislative clerk read as follows:

The Senator from Oregon [Mr. WYDEN], for
himself, Mr. Murkowski, Mr. BENNETT, and
Mr. SMITH of Oregon, proposes an amend-
ment numbered 3041 to amendment No. 2917.

Mr. WYDEN. Mr. President, I ask
unanimous consent reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Text of
Amendments.””)

Mr. WYDEN. Mr. President, the En-
ergy Policy Act that the Senate has
been debating contains a number of
strategies to reduce America’s depend-
ence on foreign oil and to improve the
environment, but it does omit a key
technology that can help this country
achieve these critically important
goals.
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That technology is the hybrid elec-
tric vehicle. The Senate has heard a lot
about hybrids over the last few weeks,
and, last week saw a poster of a red
SUV—a hybrid vehicle that Ford is de-
veloping. Hybrids are coming of age.
Anyone who has questions about their
benefits can ask our colleague, Senator
BENNETT from Utah, who does in fact,
drive a hybrid vehicle.

These vehicles can achieve fuel effi-
ciencies that are more than twice the
current CAFE standard. Their green-
house gas emissions are only one-third
to one-half of those from conventional
vehicles; and for other pollutants, such
as nitrogen oxides, they can meet the
country’s highest emission standards,
those set by the State of California.

The overall energy efficiency of hy-
brid vehicles is more than double of
any available alternative fuel vehicle.
But the result of this country’s current
energy policy is that vehicles rated at
even 70 miles per gallon are disquali-
fied as counting toward energy effi-
ciency fleet requirements just because
they do not use alternative fuels. But,
clearly, they more than fulfill the spir-
it of a modern energy policy that
moves this country towards the crit-
ical goal of energy independence.

When it comes to alternative fuel,
the Energy Policy Act of 1992 is all
windup and no pitch. It requires fleet
administrators to buy alternative fuel
vehicles, but it does not require them
to use alternative fuels. In many
States, even the best-intentioned fleet
administrators have real trouble find-
ing enough alternative fuel. That cer-
tainly has been true in my home State
of Oregon.

Out of 178,000 fuel stations across the
country, only 200 now provide alter-
native fuel. That is less than one-tenth
of 1 percent of our filling stations. The
result is, many alternative fuel vehi-
cles are being operated with gasoline,
which completely undermines this
country’s goal of reducing the use of
petroleum.

The energy bill before us, wisely, will
close that loophole by requiring alter-
native fuel vehicles to actually use al-
ternative fuels. If passed, by September
of next year, 2003, only 50 percent of
the fuel that fleets use in their alter-
native fuel vehicles could be gasoline.

Though the Nation’s alternative fuel
infrastructure is expanding, the ques-
tion still remains: What about those
States that still lack enough stations
where fuel can be purchased? Are they
supposed to just let those vehicles sit
unused in their parking lots?

The amendment I offer today, with
Senator MURKOWSKI, Senator BENNETT,
and my colleague from Oregon, Senator
SMITH, will provide fleet administra-
tors with the flexibility to choose be-
tween alternative fuel vehicles and hy-
brid vehicles. Like the Energy Tax In-
centives Act reported by the Finance
Committee, it contains a sliding scale
that allows partial credit for hybrid ve-
hicles based on how good their fuel
economy is and how much power they
have.
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For instance, if a hybrid car or light
truck averages 2% times the fuel econ-
omy of a similar vehicle in its weight
class, it could earn credit worth up to
50 percent of the purchase of an alter-
native fuel vehicle. Then, based on how
much power it has available, it could
earn additional credit. So significant
credit would only be given to the best
performers.

To illustrate what this means, for a
hybrid vehicle to get one-half the cred-
it of a 3,500-pound alternative fuel vehi-
cle that averages 21 miles per gallon in
the city, that hybrid would have to av-
erage over b3 miles per gallon. It is
clear what a huge reduction in petro-
leum use this proposal could mean.

The amendment is supported by a
broad range of interests, including the
National Association of Fleet Adminis-
trators, the National Association of
State Energy Officers, Toyota Motor of
North America, and the National Rural
Electric Cooperatives Association.

I thank my colleagues, particularly
Senator MURKOWSKI, Senator BENNETT,
and Senator SMITH of Oregon, for all of
their efforts in working with me to
fashion this bipartisan legislation.

I also thank Chairman BINGAMAN,
who has been very helpful with respect
to this issue. He is a strong advocate of
hybrids.

Mr. President, I ask unanimous con-
sent that the amendment be set aside
and that the Senate return to it later
in the day.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Who seeks time?

The Senator from Oregon.

Mr. WYDEN. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. MURKOWSKI. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MURKOWSKI. Mr. President, I
ask unanimous consent that I be al-
lowed to speak as in morning business
for a few minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MURKOWSKI. Mr. President, I
gather there is some concern expressed
by the majority leader about the pace
at which we are proceeding on the en-
ergy bill. This often happens in the
process of a complex piece of legisla-
tion, particularly a piece of legislation
that has not gone through the com-
mittee process as a consequence of the
decision of the majority leader. This
has taken a while. We are not through
by any means. We still have some con-
tentious issues to address, such as
global warming, ANWR, the tax pro-
posal, which is going to take some
time.

I want to see this bill passed. It is my
intention to keep working with Sen-
ator BINGAMAN toward the passage of a
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comprehensive energy bill. It was with
the intention that, by amendment, we
would try to craft a bill that would be
worthy of the Senate’s deliberations.
There is no question that, obviously,
we were expected to deliver a bill. The
reality that the House has done its job
and passed H.R. 4 puts the responsi-
bility on the Senate.

The President has outlined energy as
one of his priorities, encouraging that
we pass comprehensive energy legisla-
tion. So the obligation clearly is ours.
This afternoon, I gather we are going
to go back on judges for an undeter-
mined timeframe. At the conclusion of
that, I hope we can again go back to
some of the outstanding amendments
we have before us on the energy bill.

I also point out to those who suggest
we are holding up this bill that we
spent a good deal of time off the bill on
campaign finance. I am not being crit-
ical of that. It is just a reality that the
majority leader chose to take us off to
complete that particular issue, which
has been around for so long.

I want to make the record clear. We
have an ethanol amendment, the Fein-
stein amendment is resolved, and there
may be some more amendments com-
ing yet this afternoon. We are working
with Senator BINGAMAN and the major-
ity whip, Senator REID, to try to con-
clude a list of amendments. Our list is
about 2% pages long, I would guess,
with around 60 amendments listed. Re-
alistically, there are probably not more
than 10 that we are going to have to
deal with on that list. I know Senator
BINGAMAN and the Democrats are work-
ing toward an effort to identify their
amendments as well.

I hope that as soon as we get off the
judges, we can go back and proceed to
move amendments yet today and on
into the evening. I have no idea what
the schedule is tomorrow, but perhaps
the majority whip can enlighten me. I
wanted to make it clear from our point
of view as to what to anticipate and
what we have ahead of us.

Mr. REID. If the Senator from Alas-
ka will yield, I will respond.

Mr. MURKOWSKI. I am happy to
yield.

Mr. REID. The matter with the
judges will be resolved by 3 o’clock this
afternoon. We will take that up in 10
minutes. After that, we will go into
whatever amendments the distin-
guished Republican leader of this bill
wants to move. We hope his number of
about 10 serious amendments is more
accurate than 60. We know that when
there is a finite list, a lot of people file
relevants and they are not really seri-
ous about offering them. Having spo-
ken to the majority leader and Senator
BINGAMAN today, we really want to get
a finite list of amendments we can put
our fingers on, in the hopes of com-
pleting this legislation.

If there are 10 amendments dealing
with serious subjects, that is doable. If
we get 25, 30 amendments, there are
some who would recommend to the
leader to file cloture and maybe go to
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something else. I hope that is not nec-
essary. We have spent a lot of time on
this bill. It is worthy of time.

There is nothing we can do that is
more serious than working on the en-
ergy policy of this country. We know
the Senator has the ANWR amend-
ment, which has created so much inter-
est, and we hope to get to that soon.

In short, we want to finish this bill as
badly as the Senator from Alaska. We
hope by this afternoon we can have
some light at the end of the tunnel to
do that.

Mr. MURKOWSKI. Will the majority
whip yield? Is there any indication
what we might anticipate tomorrow? Is
it too early to make that decision?

Mr. REID. If we have reason to be
here, the leader has not said we will
have no votes. There could be votes. It
is the day before the recess. If we have
things we can do and it will lead to our
completing this bill when we get back,
I am sure the leader will want to work
tomorrow.

Mr. MURKOWSKI. I do not want to
misunderstand my good friend. Did he
indicate there has been a decision there
will be no votes tomorrow?

Mr. REID. The leader has said just
the opposite; there will be votes. We
want to have votes on substantive mat-
ters. We do not want to, on the day be-
fore the recess, have make-do votes.
We are going to have something that is
meaningful. With the subject matter
that was briefly outlined by the Sen-
ator from Alaska, those are very seri-
ous matters, and I hope we can be
working on some of them tonight and
tomorrow.

Mr. MURKOWSKI. I thank the Sen-

ator. I suggest the absence of a
quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The bill clerk proceeded to call the
roll.

Ms. COLLINS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. COLLINS. Mr. President, I ask
unanimous consent that the previous
order be delayed and that I be per-
mitted to speak for up to 15 minutes as
in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Maine is recog-
nized.

Ms. COLLINS. I thank the Chair.

(The remarks of Ms. COLLINS per-
taining to the introduction of S. 2042
are printed in today’s RECORD under
‘“‘Statements on Introduced Bills and
Joint Resolutions.”)

AMENDMENTS NOS. 3033 AND 3040

The PRESIDING OFFICER (Mrs.
CARNAHAN). The Senator from
Vermont.

Mr. LEAHY. Madam President, what
is the parliamentary situation?

The PRESIDING OFFICER. There
are 3 hours of debate to be evenly di-
vided on two amendments dealing with
judicial nominations.
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Mr. LEAHY. Madam President, ear-
lier this week when the Senate was
considering confirming the 42nd judge
since the shift in majority last sum-
mer, I came to tell the Senate of the
progress we have made filling judicial
vacancies in the past 9 months. The
pace of consideration and confirmation
of judicial nominees in the last 9
months exceeds what we used to see in
the preceding 6% years. During that 6%
years under Republican control, vacan-
cies grew from 63 to 105 and were rising
to 111. I lay this out so people under-
stand what is happening.

Since July, we have made bipartisan
progress. This chart shows the trend
lines. During the Republican majority,
the vacancies were going up to 111; in
the short time the Democrats have
been in the majority, those vacancies
have been cut down.

The Democrats have controlled the
majority in the Senate Judiciary Com-
mittee for 9 months. What did we do
during that 9 months? We have con-
firmed more judges—42, all nominated
by President Bush. In those 9 months,
we confirmed more judges than the Re-
publicans did for President Clinton in
the 12 months of the year 2000. We con-
firmed more judges in those 9 months
than the Republicans did during the 12
months of 1999. In those 9 months, we
confirmed more judges for President
Bush than the Republicans did for
President Clinton during the 12 months
of 1997. During those 9 months, we con-
firmed more judges for President Bush
than the Republicans did for the 12
months of 1996.

We can compare our 9 months, and
we have not finished a full year of
being in the majority. In 9 months, we
confirmed more judges for President
Bush than the Republicans were will-
ing to confirm for President Clinton in
12 months in the years 2000, 1999, 1997,
and 1996.

Under Democratic leadership, the
Senate has filled longstanding vacan-
cies on the courts of appeal. We exceed-
ed the rate of attrition. In less than 9
months, the Senate has confirmed
seven judges to the courts of appeals.
We have held hearings on three others.
We have drastically shortened the av-
erage time, by approximately a third,
for confirmation of circuit court nomi-
nees compared to the Senate under Re-
publican control between 1995 and 2001.
And we are committed to holding more
hearings on those where we received
blue slips and have consensus nomi-
nees. Comparing what the Republicans
did during 1999 and 2000, they refused to
even hold hearings or vote on more
than half of President Clinton’s court
of appeals nominees.

I mention this because I have always
said let’s get these people up, have a
hearing, and let the committee vote. In
the last 6 years, dozens upon dozens of
President Clinton’s nominees were
never even given a vote in the com-
mittee. I have tried to reverse that.

Between 1995 and when the Demo-
crats took over the majority, vacancies
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on the courts of appeal rose to a total
of almost 250 percent higher than be-
fore. When we finally took over, we
were faced with 32 vacancies on the
courts of appeal. In spite of this, the
Democratic majority has kept up with
the rate of attrition by confirming
seven judges to the circuit courts in
only 9 months and holding more hear-
ings on three more. Particularly, we
have been working to improve condi-
tions in the Fifth, Tenth, and Eighth
sitting.

During the last 9 months, the Judici-
ary Committee has restored steady
progress to the judicial confirmation
process. The Senate Judiciary Com-
mittee is doing what it has not done
for the 6 years before. We are holding
regular hearings on judicial nominees.
We are giving nominees a vote in com-
mittee, in contrast to the practice of
anonymous holds and other tactics em-
ployed by some during the period of
Republican control. In less than 9
months, the Senate Judiciary Com-
mittee has held 15 hearings involving
judicial nominations. That is more
hearings on judges than the Republican
majority held in any year of its control
of the Senate. Already, 48 judicial
nominees have participated in those
hearings.

In contrast, one-sixth of President
Clinton’s judicial nominees, more than
50, never got a committee hearing nor
a committee vote from the Republican
majority. This is one of the reasons
why there were so0 many vacancies
when President Bush took office.

No hearings were held before June 29,
2001, by the Senate Judiciary Com-
mittee, even though they were in con-
trol. No judges were confirmed by the
Senate from among the nominees re-
ceived by the Senate on January 3,
2001, or further nominees received from
President Bush in May.

This is the background for the sense-
of-the-Senate amendment that will be
offered by Majority Leader DASCHLE
which would confirm that the com-
mittee should continue to hold con-
firmation hearings for judicial nomi-
nees as expeditiously as possible. That
is true for all judicial nominees, in-
cluding those first received on May 9 of
2001.

The language offered by Senator
DASCHLE also recognizes that with
barely 4 weeks in session before May 9,
2002, calling for confirmation hearings
on eight controversial courts of appeals
nominees is a call that is unheard of. It
was certainly never approached during
the past 6 years. I would suspect that
my friends on the Republican side are
most afraid of one thing: They hope the
Democratic majority would never do to
them and a Republican President what
they did as a Republican majority to a
Democratic President.

I can assure them as long as I am
chairman we will not do to them what
they did to us. I am not going to do
that. It hurts the independence of the
judiciary, and I am not going to do
that.
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I remember a whole session, in 1996,
in which the Republican majority did
not confirm a single judge to the
courts of appeals; another in which the
committee reported only three courts
of appeals nominees all year. But we
are not going to go back to those days.
We are going to do a lot better. But
you cannot call for hearings on eight
courts of appeals nominees in 4 weeks.
That would be asking the current com-
mittee to do in 1 month what the com-
mittee under Republican leadership did
not do for months, in fact sometimes
for years.

It is disingenuous to compare the
last 9 months with the Senate majority
and President of different parties to
years when the majority party and the
President were the same. A fairer com-
parison might be with the first 9
months of the 104th Congress, where
the parties of the President and the
Senate majority were different. That
comparison shows we made more
progress, held more hearings, con-
firmed more judges, including courts of
appeals judges, than when the party
roles were reversed in 1995.

In 1995, we had a Democratic Presi-
dent and a Republican majority. Take
their 9 months. They had nine hearings
in 9 months with a Democratic major-
ity and Republican President. We actu-
ally had 15. I will correct this—15, be-
cause we had one Tuesday. In their 9
months, they had 36 confirmations; we
have had 42. So we have made more
progress, held more hearings, con-
firmed more judges than when the
party roles were reversed in 1995. Actu-
ally, 1995 was when the Republicans
had one of its most productive years on
judges.

In a comparison made between the
beginning of the second session of the
104th Congress when the President was
a Democrat and the Senate majority
was Republican, with the beginning of
this, when roles were reversed, that
fair comparison shows that we have al-
ready confirmed 14 judges this session,
including 1 to the court of appeals,
while the Republican Senate ended up
confirming only 17 judges all year—
none to the courts of appeals.

When we finish this first year in the
majority, I can assure the Senate our
record will be better than the years we
saw with the Republicans, by any kind
of standard at all. Look at the first 3
months of the session. We have been
confirming—we confirmed 14 judges.

In March 1995, in their first 3 months,
when they were in charge with a Demo-
cratic President and Republican major-
ity, they confirmed 9; by March of 1996
when they were in charge, they con-
firmed zero; by March of 1997 when
they were in charge they confirmed 2;
by March of 1998 they hit their zenith,
they confirmed 12. They made up for it
the next year, March of 1999, they con-
firmed zero. By March of 2000, they
confirmed 7; by March of 2001 they con-
firmed zero. By March of this year, we
confirmed 14.



March 21, 2002

Madam President, I see the distin-
guished ranking member of the Judici-
ary Committee on the floor, so I will
yield the floor and reserve the remain-
der of my time.

The PRESIDING OFFICER. For the
information of the Senate, the clerk
will report by number the amendments
currently under consideration.

The assistant legislative clerk read
as follows:

The Senator from Mississippi [Mr. LOTT]
proposes an amendment numbered 3033.

The Senator from Nevada [Mr. REID], for
Mr. DASCHLE, proposes an amendment num-
bered 3040.

The amendment is as follows:

AMENDMENT NO. 3040

At the appropriate place, add the fol-
lowing:

SEC. . FAIR TREATMENT OF PRESIDENTIAL JU-
DICIAL NOMINEES.

That it is the sense of the Senate that, in
the interests of the administration of jus-
tice, the Senate Judiciary Committee should
along with its other legislative and oversight
responsibilities, continue to hold regular
hearings on judicial nominees and should, in
accordance with the precedents and practices
of the Committee, schedule hearings on the
nominees submitted by the President on May
9, 2001, and resubmitted on September 5, 2001,
expeditiously.

Mr. HATCH. Madam President, here
we go again: statistics judo being used
on the floor of the Senate courtesy of
the Judiciary Committee.

I am going to always address these
statistics with the facts. The bottom
line is the facts speak for themselves.
We have an unprecedented and shock-
ing 31 vacancies on the Federal circuit
courts of appeals in this country. That
is not progress.

Last Thursday, Senator LOTT intro-
duced a resolution calling for the Judi-
ciary Committee to hold hearings on
each of the circuit court judges nomi-
nated by President Bush on May 9 of
last year.

We are coming up on the 1-year anni-
versary of those nominations, and yet
only 3 of the 11 nominees have had
hearings and confirmation votes. All of
these nominees have received well-
qualified or qualified ratings from the
American Bar Association, which some
of my Democratic colleagues have de-
scribed as the gold standard in evalu-
ating judicial nominees.

Why is it so problematic that none of
these 8 nominees have received a hear-
ing or vote? It is no secret that there is
a vacancy crisis in the Federal circuit
courts, and that we are making no
progress in addressing it.

Let’s take a look at some numbers. A
total of 22 circuit nominations are
pending in the Judiciary Committee.
But we have confirmed only one circuit
judge this year, and only seven since
President Bush took office.

When Senate Democrats took over
the Judiciary Committee in June of
last year, there were 31 circuit court
vacancies, and there remain 31 circuit
court vacancies today. This does not
represent progress—it represents stag-
nation.
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In contrast, at the end of 1995, which
was Republicans’ first year of control
of the Judiciary Committee during the
Clinton administration, there were
only 13 circuit vacancies.

In fact, during President Clinton’s
first term, circuit court vacancies
never exceeded 20 at the end of any
yvear—including 1996, a Presidential
election year, when the pace of con-
firmations has traditionally slowed.

Moreover, there were only two cir-
cuit nominees left pending in com-
mittee at the end of President Clin-
ton’s first year in office. In contrast, 23
of President Bush’s circuit nominees
were left hanging in committee at the
end of last year.

In light of the vacancy crisis, we can-
not afford to let only 10 Senators de-
feat a circuit nominee. This is a ques-
tion of process, not of seeking favor-
able treatment.

For all these reasons, it is imperative
to support Senator LOTT’s resolution to
get hearings and votes for our longest
pending circuit nominees. Given the
vacancy crisis in our circuit courts, I
can’t imagine anyone voting against it.
I must respond to some of the com-
ments that my colleagues across the
aisle have made about the pace of judi-
cial confirmations. These comments
have included a gross distortion of my
record as chairman of the Judiciary
Committee during six years of the
Clinton administration. Although we
have all heard enough of the numbers,
I will not hesitate to defend my record
when it is unjustly attacked, as it has
been over the past week and I think
here today.

I believe that the source of many, if
not all, of these attacks stems from the
defensive posture that many of Demo-
cratic colleagues have taken since 10
members of the Judiciary Committee
refused to send the nomination of
Judge Charles Pickering to the floor
for a vote by the full Senate. Some of
these colleagues have defended what
they call the Senate’s fair treatment of
judicial nominees in general and Judge
Pickering in specific. But the fact of
the matter is that the Senate never got
the opportunity to vote on Judge
Pickering’s nomination. The reality is
that the 10 Democratic members of the
Judiciary Committee determined for
the rest of the Senate the fate of Judge
Pickering’s nomination.

We all know that had it been brought
to the Senate he would have gone
through with flying colors.

This is despite the fact—or perhaps
because of the fact—that had Judge
Pickering’s nomination been consid-
ered by the full Senate, he very likely
would have been confirmed, and I think
with flying colors.

The committee’s treatment of Judge
Pickering is problematic for several
reasons.

First, during the 6 years that Repub-
licans controlled the Senate during the
Clinton administration, not once was
one of his judicial nominations killed
by a committee vote. The sole Clinton
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nominee who was defeated nevertheless
received a floor vote by the full Senate.
Judge Pickering was denied that oppor-
tunity. Some of my Democratic col-
leagues have said that their treatment
of Judge Pickering was not payback. In
one sense, they are right. If they were
interested in treating President Bush’s
nominees as well as the Republicans
treated President Clinton’s nominees,
the they would have sent Judge
Pickering’s nomination to the floor for
a vote by the full Senate.

Second, the actions of the Demo-
cratic members of the committee were
clearly orchestrated by liberal special
interest groups that have been doing it
for years whenever there is a Repub-
lican President. It is no coincidence
that these groups asked the committee
to demand Judge Pickering’s unpub-
lished opinions, then—surprise!—the
committee announces that it will com-
pel Judge Pickering to produce all of
his unpublished opinions.

For judges to go back and go through
all their unpublished opinions, if they
have been on the bench for very long, is
extraordinary.

I do not recall another nominee who
has been subjected to a production de-
mand of such scope—except, of course,
for Judge D. Brooks Smith, another
Bush nominee whom the groups have
targeted.

Let me read the text of the letter to
Judge Smith. It simply say,

Copies of your unpublished opinions, not
previously produced to the committee, have
been requested by Members. Please contact
our nominations clerk . . . to arrange trans-
mission of the materials. Thank you for your
assistance in this matter.

That is it. There is no explanation
for why the committee is demanding
these unpublished opinions, and there
was no consultation with the Repub-
licans about taking the drastic step of
demanding these opinions. This letter,
incidentally, was sent to Judge Smith
after his confirmation hearing, just as
with Judge Pickering. There is nothing
fair about subjecting nominees to fish-
ing expeditions simply because the lib-
eral special interest groups do not like
them. The committee’s treatment of
Judge Pickering’s nomination was not
an example of the committee doing its
job, as one of my colleagues described
it last week. Instead, it is an example
of special interest groups pulling
strings. I am deeply concerned about
what this means for the fairness with
which future judicial nominees will be
treated—especially any Supreme Court
justice that President Bush may have
the opportunity to nominate.

Some of my Democratic colleagues
have tried to minimize the effect of
their party-line committee vote to de-
feat Judge Pickering’s nomination by
declaring that, last year, they held the
first confirmation hearing on a fifth
circuit judge since 1994. While this is
technically true, there is an important
fact they leave out: From 1994 to 1997
during the Clinton administration—get
this—no fifth circuit nominees were
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pending for the committee to act on.
President Clinton did not nominate an-
other fifth circuit judge until 1997, and
that nominee did not have home State
support due to lack of consultation
from the White House.

And that was the problem. He was
not renominated after the end of the
105th Congress. The next fifth circuit
judge was not nominated until 1999.

So to say from 1999 they haven’t had
any work on that fifth circuit just
shows the type of sophistry that is
used. This one fifth circuit judge who
was nominated in 1999, too, lacked
home State support due to lack of con-
sultation from the White House.

Finally a third Fifth Circuit nominee
was nominated in 1999. So, in reality,
only one of President Clinton’s Fifth
Circuit nominees after 1999 could have
possibly moved, and I should say that
nominee was not nominated until the
seventh year of the Clinton presidency.

Now, let’s compare this record to the
present Bush administration. The
Democrats have already Kkilled one of
President Bush’s Fifth Circuit nomi-
nees, Judge Pickering, who enjoys the
strong support of both of his home
State senators. If they are being guided
by precedent, then my Democratic col-
leagues have no excuses for refusing to
move every other Fifth Circuit Bush
nominee who has home State support.
One such nominee, Justice Priscilla
Owen of Texas, has been pending in
committee for over 300 days now with-
out so much as a hearing which brings
me to another point.

My Democratic colleagues have ar-
gued at length about how fairly they
are treating President Bush’s judicial
nominees, especially his circuit nomi-
nees. In fact, last week one of my col-
leagues said on the floor, ‘“We are try-
ing to accord nominees whose paper-
work is complete and whose blue slips
are returned both a hearing and a fair
up or down vote.”” This colleague must
have forgotten about the eight circuit
judges whom President Bush nomi-
nated on May 9 of last year and who
have been languishing in committee
without so much as a hearing for over
300 days. With one exception, the pa-
perwork on all of these nominees has
been complete for months. Each of
these nominees has received a rating of
well-qualified—the highest rating the
ABA can give—or qualified from the
ABA, which my Democratic colleagues
have referred to as the gold standard in
evaluating judicial nominees.

The rest of President Bush’s circuit
nominees have fared just as poorly.

As this chart shows, only 9 percent of
his circuit nominees awaiting a com-
mittee vote have had a hearing thus
far. Nine percent are languishing in the
committee—for over 300 days. This
means that 91 percent of his circuit
nominees, including 8 of his first 11 cir-
cuit judges nominated on May 9, have
been languishing in committee for no
reason, but that the liberal interest
groups don’t want them to move. These
are outside groups.
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The failure of the committee to act
on these circuit nominees is particu-
larly disturbing in light of the vacancy
crisis in the circuit courts.

As this chart illustrates, the number
of vacancies in the circuit courts is
dramatically higher than it has been
during the first 2 years of the most re-
cent Presidential administrations. At
the end of the first 2 years of the Her-
bert Walker Bush administration,
there were only 7 circuit court vacan-
cies. At the end of the first 2 years of
the first term of the Clinton adminis-
tration, there were only 15 circuit va-
cancies. At the end of the first 2 years
of the second term of the Clinton ad-
ministration, there were only 14 vacan-
cies.

Incidentally, I chaired the Judiciary
Committee during this time, and there
were fewer vacancies than there were
when Democrats controlled the Senate
during the first 2 years of the first time
of the Clinton administration when the
Democrats controlled the committee.

Now, let’s look at the present admin-
istration. There are currently 31 vacan-
cies in the circuit court of appeals. Is is
a disaster. This is the same exact num-
ber of vacancies in the circuit courts
that existed when the Democrats took
control of the Senate on June 5 of last
year.

This does not represent progress.
This does not represent fairness. This
does not show a good job being done by
the Judiciary Committee. It represents
stagnation. It is for this reason that I
find it more than a little hard to swal-
low my colleagues’ arguments that
their pace of judicial confirmations is
keeping up with the vacancy rate. The
numbers simply tell another story.

We are making absolutely no
progress in addressing the vacancy cri-
sis in the Federal judiciary. Even if
you look beyond the circuit courts to
the full judiciary—and we will just put
these numbers up here as shown on the
chart—these numbers are not much
better.

The end-of-session vacancies during
the first 2 years of Republican control
of the Senate during the Clinton ad-
ministration never exceeded the vacan-
cies we now face. At the end of 1995—
my first year of chairing the com-
mittee—there were 50 vacancies in the
Federal judiciary. Only 13 of these va-
cancies were in the circuit courts—
only 13.

At the end of 1996—my second year of
chairing the committee—there were 63
vacancies in the Federal judiciary.

I might mention, when Senator
BIDEN led the Democrats and chaired
the committee—and I thought he did a
great job—when he chaired the com-
mittee, in the same period, at the end
of 1992, there were 97 vacancies. But
there were only 63 vacancies at the end
of my second year. Only 18 of those
were in the circuit courts. Now, that
was too many, I admit, but it is cer-
tainly not 31 as we have today.

But at the end of last session, there
were 94 vacancies in the Federal judici-
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ary. Now, admittedly, the Democrats
did not have a full year to take care of
it, but, still, 94 vacancies is a high va-
cancy total at the end of the session.

Now we have 95 vacancies after al-
most a year, which is a dramatic in-
crease from the 67 vacancies that ex-
isted at the end of the 106th Congress.
As we have seen, 31 of these vacancies
are in the circuit courts.

What does this mean? It means the
Senate’s pace under Democratic con-
trol in confirming President Bush’s ju-
dicial nominees is simply not keeping
up with the increasing vacancy rate,
not even in accordance with the prece-
dence and practices of the committee.

I have heard a lot of comments about
how they are going to treat Repub-
licans like we treated them, that they
are going to treat Republicans just as
fairly as we treated them. My gosh, the
record shows we are not being treated
fairly at all. You might be able to find
some things to criticize in any Judici-
ary Committee chairman’s tenure be-
cause of the difficulties in working
with the other 99 people, but the fact
is, this isn’t fair.

For anyone who doubts that the va-
cancy crisis represents a problem, let
me point out that the Sixth Circuit
Court is presently functioning at 50-
percent capacity—>5b0 percent. That is a
disaster. Eight of that court’s 16 seats
are vacant. President Bush nominated
seven well-qualified individuals to fill
the vacancies on that court.

Two of these nominees, Deborah
Cook—a wonderful woman lawyer—and
Jeffrey Sutton—one of the finest appel-
late lawyers in the country—have been
pending since May 9 of last year. They
were among the first 11 judges that
President Bush nominated. Yet they
have languished in committee without
so much as a hearing, while the Sixth
Circuit functions at 50-percent capac-

ity.

Although the Michigan Senators
have blocked hearings for the three
Bush nominees from Michigan by refus-
ing to return blue slips, the paperwork
on the remaining four nominees is
complete. Again, nothing stands be-
tween them and a confirmation hearing
except my Democratic colleagues.

Let me also say that I find it highly
unusual that blue slips withheld in one
State should be used to denigrate or to
hold up judges from another State. I do
not think Senators should be given
that kind of authority, but that is
what is being done here.

Another appellate court that is in
trouble is in the DC Circuit, the Circuit
Court of Appeals for the District of Co-
lumbia, which is missing one-third of
its judges. It has only 8 of its 12 seats
filled. That is one of the most impor-
tant courts in our country. It hears
cases that other circuits do not hear. It
hears an awful lot of administrative
law cases. It is a busy court. Yet we
only have 8 of the 12 seats filled.

President Bush nominated two ex-
ceedingly well-qualified individuals to
fill seats on the DC Circuit on May 9 of
last year, better than 300 days ago.
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Miguel Hstrada, a Hispanic, who has
a remarkable record, and has argued 15
cases in front of the Supreme Court of
the TUnited States, could not even
speak English when he came to this
country, and is one of the most articu-
late, impressive, intelligent advocates
in our country today—not even given a
hearing. Well-qualified by the Amer-
ican Bar Association.

John Roberts: I talked to one of the
Supreme Court Justices just a short
while ago. He said he is one of the two
top appellate lawyers in this country
today. He is not particularly an ideo-
logue. This man is a great lawyer. He
has Democrat and Republican support.
So does Miguel Estrada, by the way.

They are among the most well-re-
spected appellate lawyers in the coun-
try. And I should say that Miguel
Estrada would be the first Hispanic to
ever serve on the Circuit Court of Ap-
peals for the District of Columbia, to
sit on this important court.

My friends on the other side talk a
lot about diversity, but apparently it is
diversity only if the candidates agree
with the extreme liberal views of the
special interest groups in this town.
And they are in this town. They really
do not represent the people at large—
narrow interest groups. This troubles
me. The Judiciary Committee has not
granted them a hearing, much less a
vote.

If the DC Circuit and the Sixth Cir-
cuit are any indication, it appears the
committee is doing what it can to
avoid filling seats on the courts that
need judges the most.

Part of the problem is a reluctance
by the committee to move more than
one circuit judge per hearing. In fact, I
do not believe the Democrats have
moved more than one circuit judge per
hearing during the entire time they
have had control of the Senate.

When I was chairman, I had 10 hear-
ings with more than one circuit nomi-
nee on the agenda. In fact, I had hear-
ings with more than one circuit nomi-
nee on the agenda in every session in
which I was chairman except for the
Presidential election years. That is the
precedent and the practice of the com-
mittee.

Let’s stop making excuses. Let’s con-
firm these judges. If we are going to
get serious about filling circuit vacan-
cies, then I encourage my Democratic
colleagues to move more than one cir-
cuit judge per hearing.

One of the more ludicrous charges I
have heard is that the Republicans did
not confirm any judges while they held
the majority in the Senate last year.
Let me set the record straight on this.
President Bush announced his first 11
judicial nominations on May 9. I sched-
uled a confirmation hearing on 3 of
those judicial nominees—all circuit
court nominees—for May 23.

However, some Democratic members
of the committee claimed to need more
time to assess the nominees. Out of an
abundance of caution, a recognition of
their feelings, and in the interest of
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fairness, I agreed to cancel the hearing
despite widespread speculation that the
Republicans’ loss of the majority in the
Senate was imminent. As we all know,
control of the Senate shifted to the
Democrats shortly thereafter on June
5.

So while the Republicans were ready
to hold a hearing on 3 circuit judges
within 2 weeks of their nomination in
May, it took the Democrats until the
end of August to hold confirmation
hearings on 3 circuit judges. By the
way, 2 of them were Democrats, so it is
not hard to understand why they would
want to get them through. And I want-
ed to get them through, too. And I
want to get them through before, at
least one of them, now Judge Gregory.

I have to admit, when these special
interest groups on our side came to me,
some of the far right groups, I told
them: Get lost. And I made some real
enemies in the process. But, by gosh, I
wanted to do my job as Judiciary Com-
mittee chairman.

I know it is a difficult job. And I
know my colleague has a very difficult
time with colleagues, with outside
groups, with all kinds of problems. I
had the same problems. But sooner or
later, we have to do something about
these problems. I have also heard my
Democratic colleagues complain that I
was unfair because almost 60 Clinton
nominees never received a hearing or
vote. I have two responses to this
charge.

Let me just go to this chart.

First, as the following chart shows,
the Democrat who controlled the Sen-
ate during the first Bush administra-
tion left 59 judicial nominees total, cir-
cuit and district nominees, without a
hearing or vote at the end of 4 years—
59. And they are complaining? In con-
trast, only 53 Clinton nominees were
not confirmed over my 6 years as chair-
man. But that was in 4 years that they
left 59. Now, mine was 53. Yet my
Democratic colleagues claim that I was
unfair to the Clinton nominees despite
the fact they left more Bush 1 nomi-
nees unconfirmed in an actual shorter
period of time.

Second, many of the Clinton nomi-
nees who were not confirmed had good
reasons for not moving. As I have men-
tioned, not including withdrawn nomi-
nees, there were only 53 Article III ju-
dicial nominees who were nominated
by President Clinton during my 6 years
as chairman who did not get confirmed.
Of those, nine were nominated too late
in a Congress for the committee to fea-
sibly act on them or were lacking pa-
perwork. That leaves 44. Seventeen of
those lacked home State support,
which was often the result of a lack of
consultation with home State senators.
There was no way to confirm those, no
matter how much I would have liked
to, without completely ignoring the
Senatorial courtesy that we afford to
home State Senators in the nomina-
tions process, as has always been the
case. That leaves 27. of the original 53.
One nominee was defeated on the Sen-
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ate floor, which leaves only 26 remain-
ing nominees. Of those 26, some may
have had other reasons for not moving
that I simply cannot comment on. So
in all 6 years that I chaired the com-
mittee while President Clinton was in
office, we are really only talking about
26 nominees who were left.

Now I heard one of my Democratic
colleagues on the floor last week com-
paring their pace to mine in incre-
ments of months—9 months to 12
months, 9 months to 9 months, 3
months to 3 months, and so on. I must
admit that I had a tough time fol-
lowing his argument in light of the as-
tronomical vacancy rate that we now
face in the Federal judiciary. but in
terms of fairness, let me set forth what
I consider to be the bottom line. Presi-
dent Clinton enjoyed an 85 percent con-
firmation rate on the individuals he
nominated. A total of 377 Clinton nomi-
nees sit on the Federal bench today.
That was with my help in every case.

This number is only 5 short of the
all-time confirmation champion, Presi-
dent Reagan, who had 382 judges con-
firmed by the Senate. I believe Presi-
dent Clinton would actually have had
more, had it not been for Democratic
holds in the Senate that I knew about
at the end of that last session. Keep in
mind, President Clinton had 6 years of
a Republican Senate, the opposition
party, yet had virtually the same num-
ber of people confirmed as the all-time
champion, President Reagan, who had 6
years of his own party in control of the
Judiciary Committee in the Senate. It
is astounding to hear some of these ar-
guments against what we did.

Go over it again. President Clinton,
with a 6-year opposition party, and me
as chairman, had 377 judges confirmed
in his 8 years, during 6 of which Repub-
licans controlled the Senate. President
Reagan, the all-time champion, got 5
more, 382, and he had 6 years of a favor-
able party Senate.

I don’t think there is much room to
be complaining about what happened
during the Clinton years.

When President Bush’s judicial con-
firmations start approaching these
numbers, then I may be ready to agree
that the Democrats are treating Presi-
dent Bush’s nominees fairly.

Let me add something more. If you
look at this chart, it is pretty impor-
tant because it shows that the total va-
cancies at the end of the 102nd Con-
gress were 95. But if you go to the
pending nominees not confirmed at the
end of Bush 1, there were 11 circuit
court nominees and 48 district court
nominees, for a total of 59 circuit and
district court nominees.

If we go to the end of President Clin-
ton, it really tells the story.

In President Clinton’s first 4 years,
we had a total of 202 judges confirmed.
When the Democrats controlled the
committee in 1993, there were 112 va-
cancies at the end of the session. Mine
was 54—53, actually. At the end of 1994,
when they controlled the committee,
there were 63 vacancies. I remember
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President Clinton saying that was a
full judiciary. Senator BIDEN was the
chairman, and I agreed. Somewhere
around 60 judges is basically a full judi-
ciary. There may be problems in cer-
tain areas, but basically that is a full
judiciary.

In 1995, the first year after we took
over, there were 50 total vacancies left
and only 13 circuit court nominees left.
Keep in mind, when the Democrats
controlled, on circuit court nominees,
there were 20 at the end of 1993 and in
1994 there were 15. That is what you
have to do at the end of session—not
just choose any 3 months you want to
in any year. Let’s talk in terms of fair-
ness here and statistics.

Let’s go down it again. President
Clinton in 1993 nominated five to the
circuit court. President Bush has nomi-
nated 31—actually more than that. He
had 3 nominees confirmed, but there
were 20 circuit court nominees at the
end of that session. In 1994, he nomi-
nated 17, submitted 17; there were 16
who were confirmed. There were 15 left
over at the end of 1994. The Democrats
controlled the committee. In 1995, he
nominated 16; there were 11 confirmed
of the 16. That is a far better record
than we are hearing about the com-
plaints from the Democrats on what
happened under my leadership. There
were only 13 left, a 7.3-percent vacancy
rate.

In 1996, I was chairman again. We
only had four nominations. That is why
none was confirmed. It was an election
year. Eighteen were left over. If you
stop and think about it, that is still 13
fewer than the vacancy rate right now,
or the vacancy rate that existed last
May 9, 31 vacancies.

In the district courts, if you want to
go through it, in 1993 there were 42
nominations submitted; 24 were con-
firmed. That is when the Democrats
controlled the committee. There were
92 vacancies at the end of the session.

In 1994, there were 77 nominations in
the district court; 84 were confirmed.
And there were only 48 left at the end
of that session. In 1995, when I took
over, there were 68 nominations; 45
were confirmed. And there were 37 va-
cancies. In 1996, there were 17 nomina-
tions submitted; 17 were confirmed. In
that year, 45 at the end of that session.

But if we go to circuit and district
courts combined, in 1993, when the
Democrats controlled the Senate, there
were 47 total nominations submitted.
There were 27 that were confirmed
when the Democrats controlled the
committee and their own President
was there. And there were 112 vacan-
cies at the end of that session. In 1994,
there were 94 total nominations sub-
mitted; there were 100 nominations
confirmed. And there were only 63,
which is still 10 higher than it was at
the end of my tenure, at the end of the
session when President Clinton left of-
fice.

In 1995, there were 84 nominations
submitted; 56 were confirmed. And
there were 50 left over at that time.
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Then in 1996, there were 21 total nomi-
nations submitted; 17 confirmed. There
were 63 left over.

As you can see, if we compare the
statistics, the Democrats were not mis-
treated. They were treated fairly. Ad-
mittedly, it is a tough job being chair-
man of the Judiciary Committee.
These are hot issues. There are always
some people in the Senate, whether lib-
erals or conservatives, who don’t like
certain judges. Let’s face it. It is not
easy to handle some of those problems.
But I have to admit, the Democrats
have been treated very fairly. I would
like to see us treated just as fairly as
they were. With 95 vacancies existing
today, it is apparent that the job is not
getting done.

I reserve the remainder of my time
and suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
EDWARDS). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HATCH. I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, I ask
unanimous consent that the time dur-
ing the quorum call be charged equally
to both sides.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SPECTER. Mr. President, I have
sought recognition to support the
amendment offered by the Senator
from Mississippi, Mr. LOTT, our distin-
guished Republican leader, that the
Senate Judiciary Committee shall hold
hearings on the nominees submitted by
the President on May 9, 2001, by May 9,
2002.

It is my view that this resolution is
preeminently reasonable. Senator
DASCHLE, the majority leader, has sub-
mitted a resolution in the nature of a
first-degree amendment saying that
the hearings should be conducted expe-
ditiously.

It is my hope there will be a truce on
the confirmation battles that have
been raging for a very long time—dur-
ing most of the 22-year tenure I have
had in the Senate, all of which has
been on the Judiciary Committee. We
have seen that when there is a Demo-
crat in the White House—for example,
President Clinton—and Republicans
controlled the Senate in 1995 through
the balance of President Clinton’s
term—that the same controversy
arose. I have said publicly, and I repeat
today, that I believe my party was
wrong in delaying the nominations of
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Judge Paez for the Ninth Circuit and
Judge Berzon for the Ninth Circuit and
Judge Gregory for the Fourth Circuit
and the battle along party lines that
arose over the nomination of Bill Lann
Lee to be Assistant Attorney General
for the Civil Rights Division.

Just as I thought Republicans were
wrong in the confirmation process dur-
ing much of President Clinton’s tenure,
I think the Democrats are wrong on
what is happening now with the slow-
ness of the confirmation process.

It may be that, in the final year of a
Presidential term, some motivation
would exist to delay the process so that
if a President of the other party is
elected, there might be a different atti-
tude on the nominations.

Certainly those considerations do not
apply in a first year or in a second
year. The individuals who were nomi-
nated by the President on May 9 were
very well qualified, I think extraor-
dinarily well qualified, being the first
batch submitted by the President.

It would be my hope that we could
establish a protocol. I have prepared a
resolution which would go beyond what
Senator LOTT has called for and would
call for a timetable established by the
chairman of the committee, in collabo-
ration with the ranking member, to set
a sequence for when a nominee for the
district court, circuit court, or Su-
preme Court would have a hearing. Let
that be established and let it be fol-
lowed regardless of who controls the
White House and regardless of who con-
trols the Senate.

Then a timetable ought to be estab-
lished for a markup for action by the
committee in executive session, and a
timetable should be established for re-
porting the nomination out to the
floor.

There ought to be latitude and flexi-
bility for that timetable to be changed
for cause where there is a need for a
second hearing or where an additional
investigation has to be undertaken.
But there ought to be a set schedule
which would apply regardless of a Dem-
ocrat making appointments to a Judi-
ciary Committee controlled by Repub-
licans or a President who is a Repub-
lican submitting nominations to the
committee controlled by the Demo-
crats. It seems to me that just makes
fundamental good sense.

If we established that protocol, it
would stay in effect and we would end
the political division which is not good
for the reputation of the Senate, it is
not good for the reputations of the
Senators, and most importantly, it is
not good for the country.

The resolution I have prepared would
further provide that where a vote oc-
curs for a district court judge or court
of appeals judge along party lines, that
nomination be submitted for action by
the full Senate. The rationale behind
that, simply stated, is if it is partisan
politics, then let the full Senate decide
it.

We just went through a bloody bat-
tle, and I think a very unfortunate bat-
tle, on Judge Pickering. I believe the
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real issue of Judge Pickering was no-
tice to President Bush about the judi-
cial philosophy of a nominee for the
Supreme Court of the United States, if
and when a vacancy occurs.

I do not intend to reargue the Pick-
ering matter, and I know the distin-
guished Senator who is presiding, the
Senator from North Carolina, has a dif-
ferent view of the matter, but Judge
Pickering is a very different man in
2002 than he was in the early 1970s
when he was a State senator from Mis-
sissippi, when segregation was the
norm. Judge Pickering had a lot of sup-
port from people in his hometown of
Laurel, MS, who are African Ameri-
cans, who came in and urged his con-
firmation.

Judge Pickering is behind us. We
ought to learn a lesson from Judge
Pickering.

There are six precedents which Sen-
ator HATCH has put into the RECORD
where nominees turned down for dis-
trict court or circuit court were con-
sidered by the full Senate. That was
the practice when Judge Bork was
turned down by the Judiciary Com-
mittee on a 9-to-5 vote. He was then
considered by the full Senate and ulti-
mately defeated 58 to 42, but he was
considered by the full Senate.

Justice Thomas had a tie vote in the
Senate. We have not had any nominee
in my tenure—perhaps no nominee in
the history of the Court—more con-
troversial than Justice Thomas. But
when the motion was made to submit
Justice Thomas for consideration by
the full Senate, it was approved 13 to 1.

My resolution further calls for Su-
preme Court nominees to be considered
by the full Senate regardless of the
committee vote, and I believe there has
been an acknowledgment on all sides—
more than a consensus, a unanimous
view—perhaps just a consensus, but the
general view that a Supreme Court
nominee ought to be submitted to the
full Senate.

My resolution will also provide that
the matter will be taken up by the full
Senate on a schedule to be established
by the majority leader, in consultation
with the minority leader.

We ought to get on with the business
of confirmations. Senator LOTT’S pro-
posal of a 1-year period I think is pre-
eminently reasonable. One might call
it a statute of limitations in reverse.
We lawyers believe in statutes of limi-
tations.

Beyond Senator LOTT’s amendment, I
believe there ought to be a protocol
which would establish timetables and a
procedure for ending this political grid-
lock, taking partisanship out of the ju-
dicial selection process so that the
courts can take care of the business of
the country. There are many courts in
a state of emergency with too few
judges to handle the important litiga-
tion of America. I know that is some-
thing in which the Presiding Officer
has a deep and abiding interest, having
spent so much of his life in the trial
courts, and I spent a fair part of mine
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in the trial courts as well. In a sense,
the Senate is something of a trial court
as well. I hope we get the right verdict
here.

I thank the Chair and yield the floor.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. McCONNELL. Mr. President, I
say to my friend from New York, my
remarks are very brief and if he would
not mind my going ahead, this is the
only opportunity I will have to make
these remarks prior to the vote.

Mr. SCHUMER. Mr. President, I
never mind deferring to the Senator
from Kentucky, especially when he is
brief.

Mr. McCONNELL. That is a very
good habit, and I hope the Senator
from New York will continue it.

Mr. President, I commend the former
chairman of our committee, Senator
HATCH, and Senator SPECTER for their
observations about the dilemma in
which we find ourselves. Senator SPEC-
TER and Senator HATCH both received a
good deal of criticism from a number of
Members on this side of the aisle for
moving too many Democratic judges
during the period when President Clin-
ton was in the White House and the Re-
publicans were in the majority in the
Senate. We should listen to them when
they engage in this debate.

Senator SPECTER, in particular, was
very sympathetic to moving Demo-
cratic nominees out of committee and
has offered today to discuss a resolu-
tion he is going to submit that I think
provides a solid bipartisan way to
begin to resolve this dilemma in which
we find ourselves.

I say to Senator LEAHY, the chair-
man of the committee, he has been to-
tally fair with us in Kentucky in deal-
ing with our district judges. We had
three vacancies in the Eastern District,
all of which have been filled. So we cer-
tainly have no complaint on that score.

I do want to say something about the
Sixth Circuit. The Sixth Circuit is
made up of Michigan, Ohio, Kentucky,
and Tennessee. It is currently 50 per-
cent vacant. It basically cannot func-
tion. It is not because President Bush
has failed to act. He has nominated
seven individuals for those eight posi-
tions, and they have been nominated
for quite some time: John Rogers from
my State was nominated 93 days ago;
Henry Saad, Susan Neilsen, and David
McKeague were nominated 134 days
ago; Julia Gibbons was nominated 164
days ago; and Jeffrey Sutton and Debo-
rah Cook were nominated an incredible
317 days ago with no hearings on any of
these nominees.

Finally, in terms of the Senate as an
institution, we cannot function this
way. This is simply not acceptable. 1
think the voters have a right to expect
us to do our work. If we are going to
come anywhere close to treating Presi-
dent Bush as President Clinton and
President Reagan were treated, we are
going to have to start having hearings
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and votes on nominees for these circuit
court vacancies.

I know this is a difficult matter. I
know it has become increasingly politi-
cally charged in the years I have been
in the Senate and that both sides have
contributed to it. If we are not going to
stop that now, then when? This is a
good time to sit down in a bipartisan
fashion and figure out how we can do
what is in the best interest of the coun-
try because whether people on the
other side like it or not, President
Bush is there. He is going to be there
for another 3 years for sure. We need to
deal with these vacancies at the circuit
court level.

I am in strong support of the Lott
resolution to ensure the fair treatment
of President Bush’s judicial nominees.

As the resolution lays out, the situa-
tion with judicial vacancies has gotten
remarkably worse since President Clin-
ton left office. There were 67 vacancies
when President Clinton left office. This
vacancy situation has now jumped to
95 vacancies. Thus the percentage of
vacancies has climbed from 7.9 percent
to 11 percent.

It is a sorry state indeed, when Fed-
eral judges are retiring at a faster rate
than we can replace them. This va-
cancy situation is particularly acute
on the circuit courts, where, as the res-
olution notes, 31 of the 96 vacancies
exist. This is an astounding 17.3 per-
cent vacancy rates for the courts of ap-
peals—almost one seat out of every five
being empty.

As the ranking member of the Judici-
ary Committee said, my own circuit—
the sixth—covering Michigan, Ohio,
Kentucky, and Tennessee, is the worse
off of all the circuits. Fully one-half of
the appellate judgeships on the sixth
circuit are vacant. Think of that.
Every other seat on the Federal circuit
that hears appeals from my constitu-
ents is empty. That is alarming.

Now, my friend the chairman—and he
is my friend—knows how warmly I feel
about him for his handling of the dis-
trict court vacancies in my home
State.

But I must confess, I am at a loss,
and am becoming increasingly exas-
perated, at the inability or outright re-
fusal—at this point, I don’t know
which—to confirm some judges to my
home circuit.

Let me be clear. This is not the
President’s fault. He has nominated in-
dividuals to fill seven of the eight seats
on the sixth circuit. Yet none—I repeat
none—has even gotten so much as a
hearing, even though all of the paper-
work of these nominees is complete.

As I said, these individuals have been
before the Senate for quite some time:

John Rogers was nominated 93 days
ago;

Henry Saad, Susan Neilson, and
David McKeague were nominated 134
days ago;

Julia Gibbons was nominated 164
days ago; and

Jeffrey Sutton and Deborah Cook
were nominated an incredible 317 days
ago.
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Back home in Kentucky, if you don’t
do your job for 10 months, you are
probably out looking for work. I think
the American people ought to remem-
ber that come election time, when they
are thinking about who should run the
Senate.

On behalf of my constituents, I urge
the chairman to take at least some ac-
tion—some action—and try to get at
least a few of these judges confirmed
before the end of the year.

To do that, we are going to have to
pick up the pace considerably. We hear
about how poorly President Clinton
was treated—even though he got close
to 400 judges and finished in second
place all time, only 5 behind President
Reagan.

But to equal the number of judges
President Clinton got confirmed in his
first term, we’re going to have to con-
firm 87 or so judges before the end of
the 107th Congress. And to reach that
parity, we’re going to have to have
hearings, markups, and votes on over
four judges per week.

We can’t just have a nomination
hearing for a single circuit court nomi-
nee every other week. We can’t have a
confirmation hearing one week—with
maybe one circuit court nominee at
best—and a markup the next week. We
need to get on a regular pace of having
hearings, markups, and floor votes
every week for a reasonable number of
judges, including circuit judges.

In sum, because the vacancy situa-
tion is deteriorating by the day, I am
compelled to urge the adoption of the
Lott resolution.

I thank the Senator from New York
for his indulgence in allowing me to go
ahead of him.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. Mr. President, I wish
to say a few words about judicial nomi-
nations and the pending amendment.
Our friends on the other side of the
aisle made a lot of hay about our
record of judicial nominations, but the
facts do not support the allegations.

First, under Chairman LEAHY’S lead-
ership in the 9 months since the Sen-
ate’s reorganization, and despite the
disruptions caused by the attacks of
September 11 and the anthrax in our
offices, we have sent 42 nominees to be
voted on. Yet our friends continue to
argue we are not holding enough hear-
ings. Forty-two nominees is a huge
number.

I remember the hearing we had the
day we were evacuated from the Hart
Building and all of the office buildings.
We had a hearing—that happened to be
the first one with Judge Pickering —in
a cramped, little room in the Capitol.
Senator LEAHY came back once during
recess to hold a hearing, I am told.
This is clearly not the action of a
group trying to hold up judges.

In 1999 and 2000, by contrast, the Re-
publican-controlled committee held
only seven hearings all year, and those
were entire years, not the few months
we have had.
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Second, our friends claim we are con-
firming too few judges. We have put 42
on the bench. That is more than were
confirmed in the entire first year of the
Clinton administration when the
Democrats controlled the Judiciary
Committee.

They argue we are stalling. But when
one looks at comparable years, Chair-
man LEAHY’S Judiciary Committee is
well ahead of pace. So the claims of
stalling ring hollow when one looks at
the facts.

Third, when we point to raw num-
bers, our colleagues change the argu-
ment and point to the percentage of
seats that remain vacant. Well, a prob-
lem cannot be created and then the
complaint made that someone else is
not solving it fast enough. That is the
height of unfairness. That is the height
of sophistry.

Our Republican friends controlled the
Judiciary Committee during the last 6
years of the Clinton administration,
and during that time vacancies on the
bench increased some 60 percent. All of
a sudden we are concerned about va-
cancies. What happened in 1998 and 1999
and 2000? We were not concerned with
vacancies then—only now.

We are not going to play games and
say what is good for the goose is good
for the gander. We are not suggesting
two wrongs make a right by holding up
judges the way it was done previously.
Instead, we are going to decrease that,
and we have gotten off to a good start.

Addressing the point my good friend
from Kentucky made about the Sixth
Circuit, yes, there are many vacancies
there, and that is because nominees
who were put in by President Clinton,
Helene White in particular, were held
up for very long periods of time.

Now, what is fair if you want to fill
the vacancies? What is fair is not for
the President to just pick names and
say, endorse these, but what is fair is
for the President to sit down with all
the Senators from the Sixth Circuit,
not only the Senators from one party,
and come to an agreement about who
should be nominated. Maybe Helene
White should be nominated now, and
then one of the President’s selections.
Maybe it should be people on whom
both sides can agree.

So if there is real concern about fill-
ing the Sixth Circuit, I say to my col-
league from Kentucky—I wish he were
still present—then consult all the Sen-
ators of that circuit and we can get
judges done like that.

To say, after the other side held up
judges whom President Clinton nomi-
nated, now we should just, without
even aforethought, approve all the
judges President Bush nominates, when
he does not consult with anyone from
this party—and I say that as somebody
who greatly respects the President and
gets along with him—does not make
any sense at all. Do not make the argu-
ment about vacancies that you have
created unless you are prepared to
make this a partnership to fill those
vacancies.
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That leads to my fourth point. Be-
cause so many Clinton nominees never
got hearings and never got voted on by
the Republican-controlled Senate, the
courts now more than ever hang in the
balance. Some of the nominees have
records that suggest extreme view-
points. It is our obligation to examine
the records closely before we act. The
Senate is the last stop before a lifetime
appointment on the Federal bench, and
so we cannot blindly confirm judges
who are a threat of rolling back rights
and protections through the courts not
over the last 25 years but over the last
70. Some of these judges want to go
back to pre-New Deal: Reproductive
freedoms, civil rights, the right to pri-
vacy, the right to organize, environ-
mental protection, worker and con-
sumer safety.

In my State of New York, the admin-
istration has so far worked with us in
good faith to select nominees who meet
three requirements for judges, at least
the three I have told them I care about:
Excellence, moderation, and diversity.
Nominees who meet these criteria will
win my swift support. For those nomi-
nees who raise a red flag, whose record
suggests a commitment to an extreme
ideological agenda, we have to look at
them closely.

These days, the Supreme Court is
taking fewer than 100 cases a year.
That means these appellate court
nominees particularly will have, for
most Americans, the last word on cases
that are the most important matters in
their lives. We need to be sure the peo-
ple to whom we give this power for life
are fair minded, moderate—I never like
judges too far left or too far right; they
both become activists and try to
change the law way beyond what the
legislature wants—and they have to be
worthy of the privilege.

We have worked together with our
Republican colleagues on several mat-
ters since September 11, and by and
large we have done well to keep things
bipartisan. Campaign finance reform
yesterday was a huge hurdle for us to
clear. On election reform, I am opti-
mistic we are very close to a bipartisan
solution. The energy bill has a lot of
amendments to work through.

Again, in this body, whether you
have 51 or 49, much cannot be accom-
plished unless we work in a bipartisan
manner. On judicial nominees, why can
we not do the same thing? Both sides
ought to be working together to cor-
rect imbalances in the court and keep
the judiciary within the mainstream.
We need nominees who are fair and
open minded, not candidates who stick
to an ideological agenda. The Constitu-
tion mandates this. It is not just the
Senate consent; it is the Senate gives
advice and consent. As far as the ad-
vice part of that phrase goes, there has
been very little advice sought of this
body. That is the reason we have such
a deadlock.

I prefer judges who do not stick to an
ideological agenda. I prefer our judges
share views with mainstream America.
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However, I have no problem in voting
in favor of some very conservative
nominees when there is some balance
on the court; there is Scalia on one
side, maybe, and a Black or a Douglas
on the other side. That would make a
great Supreme Court. The issues would
be debated.

That is what President Clinton did,
by and large. He nominated moderates.
We forget that. If you look at an
unobjective scale and look at middle
America, the nominees of President
Bush are much further to the right
than President Clinton nominees to the
left. Most of the people he nominated
were prosecutors, law firm members. It
was not a phalanx of legal aide lawyers
and people who would tend to be more
liberal. Even the moderates toward the
end of Clinton’s terms did not get a
hearing on the Fifth Circuit.

Mr. KENNEDY. Will the Senator
yield?

Mr. SCHUMER. I am happy to yield.

Mr. KENNEDY. I thank the good
Senator for his presentation today, re-
viewing the historical background of
the record of the committee, as the
Senator from Vermont, our chairman,
Mr. LEAHY has done—and he has been
assaulted and attacked. Senator SCHU-
MER has also reviewed the unfairness of
the treatment of individuals as a result
of the Republican activities.

I agree with the Senator from New
York. We ought to understand what the
Constitution asks of us; that is, have
shared power with the Executive. We
know this President has the primary
responsibility, but it is a shared power.
We ought to exercise it in a responsible
way. I hope that will be the way in the
future.

If there is any benefit that will come
from this debate and discussion, per-
haps it is that we will have a better un-
derstanding, as will the American peo-
ple, and we will move ahead in trying
to get well-qualified people who de-
serve to be there.

I have a number of echoes that still
ring in my mind about how people were
treated. Numbers do not always define
how people were treated. I was in the
Senate when Ronnie White, who had
been reported out of our committee,
and on a Tuesday afternoon was going
to be voted on at 2:15, the Republican
caucused on Ronnie White, and without
any information to any of the members
of the Judiciary Committee, came
here, after distorting and misrepre-
senting his position, and voted unani-
mously—every single Republican—
against him, without any notification,
serious distorting, and misrepresenta-
tion of his outstanding record as a
judge.

Talk about fairness. This was after
Senator BOND from Missouri had intro-
duced him to the Judiciary Committee
recommending the Judiciary Com-
mittee support him, and the Judiciary
Committee did support him. But not
behind closed doors, with distortion
and misrepresentation, in an attempt
to humiliate him. Fairness goes there,
too, does it not?
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Also, I remember the case of Bill
Lann Lee very clearly. There are many
Horatio Alger stories about the strug-
gle of parents who have sacrificed in
order to give the opportunity for edu-
cation to their children. But they have
a hard time mentioning the extraor-
dinary sacrifice of the parents of Bill
Lann Lee.

I remember the hearings on Bill Lann
Lee. He had been an outstanding civil
rights leader. Individuals on the oppo-
site side of his cases came in and testi-
fied about his fairness and how he com-
mitted to the Judiciary Committee
that he was prepared to uphold the law.
But not according to the Judiciary
Committee and to the majority of the
Judiciary Committee. They refused to
let him go ahead and get confirmed and
let the President of the United States
have his own person, his own man in
this case, to be the head of the Civil
Rights Division.

It is not just numbers; it is how peo-
ple are treated. I would hope we could
get about the business in trying to find
a way to work together. I was sur-
prised—I don’t know whether the Sen-
ator was surprised—to read in the
newspaper, and I don’t know if it is ac-
curate, about how a principal Presi-
dential adviser indicated they were
prepared to take up what they consider
a challenge by the Judiciary Com-
mittee and continue to nominate indi-
viduals who were going to be represent-
ative of a particular philosophy.

If we are trying to talk about fair-
ness, trying to talk about balance, try-
ing to talk about quality in the Fed-
eral judiciary, I don’t know if the Sen-
ator finds it perplexing we have rep-
resentatives of the party talking about
fairness, and at the same time prin-
cipal advisers of the President of the
United States are evidently giving re-
assurances to, in this case the Wash-
ington Post, saying to individuals: Not
to worry; the administration will con-
tinue to support very conservative
nominees.

I ask unanimous consent to have this
article from the Washington Post
printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Mar. 20, 2002]
ROVE TO GROUP: BUSH TO PRESS FOR
CONSERVATIVE JUDICIARY
(By Alan Cooperman and Amy Goldstein)

As the Senate Judiciary Committee was
voting Thursday evening to reject U.S. Dis-
trict Judge Charles W. Pickering for an ap-
pellate court position, presidential adviser
Karl Rove was telling an influential Chris-
tian political action group that President
Bush would continue to nominate conserv-
atives as federal judges.

“We’re not going to have a pleasant day
today [in the Senate],” Rove told the Family
Research Council at the Willard Hotel, ac-
cording to a tape recording given to The
Washington Post by an attendee. ‘. . . This
is not about a good man, Charles Pickering.
This is about the future. This is about the
U.S. Supreme Court. And this is about send-
ing George W. Bush a message that ‘You send
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us somebody that is a strong conservative,
you’re not going to get him.’

‘“‘Guess what?”’ Rove added. ‘“They sent the
wrong message to the wrong guy.”

In addition to sounding a defiant note on
judicial nominations, Rove’s speech set out a
broad agenda for cooperation between the
administration and the Christian right.

““There’ll be some times you in this room
and we over at the White House will find our-
selves in agreement, and there’ll be the occa-
sion when we don’t. But we will share a heck
of a lot more in common than we don’t. And
we’ll win if we work together far more often
than the other side wants us to,” Rove told
the group of about 250 Christian political ac-
tivists from around the country.

During the speech and subsequent ques-
tion-and-answer session, Rove promised that
the white House would push welfare reforms
that encourage families and marriage.

He also said the administration would try
to find ways to support crisis pregnancy cen-
ters that counsel women against abortion.
And he predicted a battle in the Senate over
administration-backed proposals to ban
human cloning. ‘“The other side is winning
the P.R. war” to permit laboratory cloning
for medical research, he said.

Rove referred to the Senate’s action on
Pickering’s nomination as a ‘‘judicial lynch-
ing”’ and said the blocking of such nominees
“needs to be the issue in every race around
the country for the United States Senate.”

Senator Patrick J. Leahy (D-Vt.), chair-
man of the Judiciary Committee, has denied
that the panel is out to block Bush’s judicial
selections, noting that it approved 42 nomi-
nees to federal courts before it rejected Pick-
ering.

Leahy also said the panel had conducted
more hearings and votes on federal judge-
ships since Democrats assumed a majority in
the Senate last year than the GOP-led Sen-
ate did during the entire Clinton administra-
tion.

Mr. KENNEDY. I am interested in
any reaction of the Senator.

Mr. SCHUMER. I thank the Senator
from Massachusetts for, as always,
being right on target. The Senator
makes two very good points that I
share.

No. 1, it seems we are supposed to re-
member history. The other side would
like us to forget about everything that
happened in 1998, 1999, and 2000 and say:
Forget all that; just go forward.

Unfortunately, we are left with the
burden of going forward based on what
happened in the past, based on the fact
the bench was empty because there
were certain people who did not meet
certain criteria; based on the fact, as
the Senator from Massachusetts men-
tions, there was not a process in cer-
tain instances—no fault of our good
friend from Utah.

The case of Ronnie White was one of
the more appalling cases I have wit-
nessed in my 22 years in the Congress,
in the House and the Senate. It seems
there is a whole new standard. What is
s0 ironic, the second point the Senator
from Massachusetts made, we could
easily come to agreement if we work in
a bipartisan way. Let’s not fool any-
body. We have not been consulted. We
have not been asked for advice. We
have not been talked to about where
judges should be. It is, instead: Here is
the group and you must rubberstamp
them. That is not what the Founding
Fathers intended.
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Most Americans would agree the
President and our colleagues from the
other side would nominate judges to
the right of the mainstream, and we
might like judges somewhat to the left
of the mainstream. Doesn’t it make
sense if we consulted we would come
together in the middle? It seems to be
the view of the other side, all of a sud-
den—not a consistent view, not a view
held for the last decade or two, but all
of a sudden—unless you find a judge
who has engaged in some kind of egre-
gious conduct, you must approve them.
I object to that and I thank the Sen-
ator from Massachusetts for bringing
this up.

It is perfectly fair to ask people
about their judicial philosophy. This is
the third position of our government.
It is as important as any of the others.
We do not just rubberstamp people.
The only time in our history when
there has not been this kind of debate
is when both sides were intent on
nominating moderate judges, such as
in the Eisenhower administration. But
otherwise, in the late 1960s, early 1970s,
there were judges way to the left and
people on the other side said bring it to
the middle. That was fair. We are say-
ing the same thing now.

I just ask my good friend from Mas-
sachusetts who has so much experi-
ence, doesn’t it seem logical that if we
were consulted, we would not get ev-
erything we wanted; if there was advice
as well as consent, that we would come
up with moderate, mainstream
judges—to the middle, that we would
move them quickly, that the process
would be truly bipartisan, instead of
the hard right talking to the far hard
right and deciding that is a com-
promise?

Mr. KENNEDY. The Senator is abso-
lutely correct. We have seen examples
where we have worked together. I can
think of the area in which I have been
most involved, working with the ad-
ministration on education reform. We
have seen other actions out here—the
bioterrorism effort, and just recently
working together in our committee—
the Senator is a Member—on the whole
reform of the immigration system. We
have a strong bipartisan effort. We
have lines of communication. We do
not get everything we need, but that is
the way it works.

I daresay our judiciary ought to be
the No. 1 area where we are working
together because of the key aspect, the
protection of the basic and funda-
mental liberties that are enshrined in
the Constitution, ultimately rests with
the judiciary. That ought to be the
prime example of working together.
History has given us those examples.

What we find distressing is, now, the
report of Mr. Rove to a group:

Bush to press for conservative judiciary.

It isn’t we are going to be pressing
for the best qualified members of the
judiciary. It isn’t going to be the ones
who can serve the public best. This is
the kind of view that is evident within
the administration.
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I regret that. I think the Senator has
outlined, really, the way we should
proceed. I want to give him the assur-
ance—I know the Senator from New
York feels this way, and we see the
Presiding Officer, the Senator from
North Carolina, a member of the Judi-
ciary Committee—we all want to try to
get in the courts well-qualified individ-
uals who have a fundamental and core
commitment to constitutional rights
and liberties.

I thank the Senator and appreciate
his comments.

Mr. SCHUMER. I thank the Senator
from Massachusetts.

We really hope, on our side, we can
work together. We do want to be bipar-
tisan. I think every time the President
has reached out his hand, we have tried
to move in the direction that brings us
to the middle.

Somehow on judicial nominations it
is different. I don’t know why it is dif-
ferent. Maybe my good friend from
Utah would recognize why it is dif-
ferent. I don’t know. But he must know
that on the Judiciary it is.

I, for one, have no litmus test at all.
As I mentioned, I am willing to see bal-
ance on the Court. That means some
judges to the right and some judges to
the left and many in the middle; it is
not all over to one side.

President Bush told us he picked
judges in the mold of Scalia and Thom-
as. If you look at the nine members of
the Supreme Court, those are the two
furthest to the right. One or two
Scalias or Thomases, that is one thing.
A bench of nine of them, that is not
what Americans wanted in the election
of 2000. The electorate was moderate
and voted towards the middle. A bench
filled with conservative judges is not
what is in the mainstream of this coun-
try. It is unacceptable.

I worry that the administration is
willing to take casualties in this fight.
They will send up waves of Scalias and
Thomases. If one of them gets shot
down, there will be another one. It is a
small price to pay. They still win and
stack the courts. I, for one, don’t be-
lieve that is the way we should pro-
ceed.

Our country is divided ideologically.
The mainstream is right in the middle,
as it almost always is. There are peri-
ods when it is further to the right or
left—it is not right now. The Presi-
dential election showed that.

We had two presidential nominees,
neither of whom was at the far end of
their party—both probably in the mid-
dle of their parties—and the election
was as close as could be. The American
people were not saying give us people
on the bench way over to the right—in
the 10 percent most conservative; they
were saying move to the middle.

Again, there has been no consulta-
tion with us, no desire to meet us part
of the way—as there is on education,
and has to be on budget. Rather, the
Administration sends us wave after
wave of people way over to the right.

It is not going to create harmony. It
is not going to create comity. It is not
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going to create a full bench. And it is
not going to create a fair bench. It is
going to give many of us no choice
than to vote ‘“‘no’”” more often than we
would like.

I was at the Supreme Court last week
addressing the Judicial Conference of
the United States. I spoke to Justice
Rehnquist. He was sitting next to me
and to other Judges there. I stated my
message, and I think it must be re-
peated.

Our courts are in danger of slipping
out of balance. We are seeing conserv-
ative judicial activism erode Congress’
power to enact laws that protect the
environment and women’s rights and
workers’ rights, just to name a few.
Like at almost no other time in our
past, we are seeing a finger on the scale
that is subtly but surely altering this
balance of power between Congress and
the courts. It is not good for our Gov-
ernment, it is not good for the country,
and it should stop.

Moderate nominees, who are among
the best lawyers to the bar—the best
nominees the bar has to offer—are
being confirmed rapidly. The com-
mittee has voted in favor of 42 of them
in just 8 months. I can tell you for me,
as chairman of the Subcommittee on
Courts, it is a heck of a lot easier to
rapidly confirm nominees when almost
everyone agrees that a nominee is le-
gally excellent and ideologically mod-
erate. When issues of diversity are
properly accounted for, we move for-
ward hand in hand together.

The debate in the Chamber doesn’t do
anything to solve the problem we all
agree is facing our courts. I agree we
have to do better. But doing better
doesn’t mean an administration that
nominates without consultation and
thinks that our job should be just to
rubberstamp them, pass them through,
or give them some Kkind of ethical
check and nothing else. That is not
how it is. That is not how it was. That
is not how it is going to be.

That leads to my final and fifth
point. I think the rhetoric here some-
times gets out of hand. Each side has
views that are firmly held. That is why
compromise in coming to the middle is
important. But anytime that we on
this side vote against a nominee the
President has put forward, we are ac-
cused of playing politics, or even that
we are not voting for what we believe
is right, but because some evil, mali-
cious groups out there are exerting too
much pressure. Groups that support
the nominees, the Christian Coalition,
for instance, they are great. They are
exercising their constitutional right.
But a group like the NAACP, that is
against a nominee, is exerting too
much pressure.

Come on, that is not where this de-
bate ought to be.

How about this idea that we are hold-
ing up nominees because we have asked
for unpublished opinions? For Judge
Pickering, the vast majority of his
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opinions, huge numbers, were unpub-
lished.

Let’s take it the other way. Let’s say
we would not have asked for his opin-
ions. Let’s say we had not spent weeks
reviewing them, as we should do with a
lifetime appointment to the court of
appeals. Everyone in this Chamber
knows what would have happened. We
would have been accused of voting
against the nominee without even re-
viewing his record.

To suggest there is something wrong
with doing a thorough review of a
nominee’s record is to suggest that ei-
ther we just rubberstamp confirma-
tions or simply make up our minds on
the basis of politics and party and not
the record.

The irony is, of course, that some of
my friends who are leveling these com-
plaints are the same folks who re-
quested that Clinton nominees not just
go over their records, their judicial and
legal records, but how they voted as
private citizens in statewide referenda.
These are my same colleagues who
criticize us for saying ideology is rel-
evant. I do not get that.

They want us not to review all the
opinions of a nominee, but when the
nominees were nominated before, they
wanted even to know their private vot-
ing records.

Last summer, getting to my conclu-
sion here, I called for us to be more
open and honest about how we handle
judges. I said we should take judicial
philosophy and ideology out from
under the rug. I said we should stop
playing ‘‘gotcha’ politics and start
saying what we are really thinking, so
if one side is opposed to a judge but
they don’t want to say they are op-
posed to his record, they don’t go look
and see what he did 30 years ago and
look for some minor, certainly forgiv-
able transgression.

If ideology didn’t matter, how come
most of the votes on most of the con-
troversial judges, where supposedly it
was something somebody did 30 years
ago—sometimes it is all the Repub-
licans who think that transgression
was terrible and that judge should be
voted down, and the Democrats think,
oh, no, it is fine. Then the opposite oc-
curs, and then the Democrats say: Oh,
that transgression is horrible.

If the votes were evenly scattered
throughout our philosophical views and
in our party, then fine. But they aren’t.
We know what is going on here. We
ought to do it out in the open.

I am proud to say that judicial phi-
losophy and ideology will influence my
vote. It is not a litmus test, but it cer-
tainly is part of nominating and con-
sidering a judge.

To do that, we have to investigate
records and hold hearings where tough
questions but fair questions are asked
and where nominees have the chance to
tell their side of the story.

I chaired the first hearing on Judge
Pickering. I was there for the second
hearing. Every Senator had a chance to
ask every question he or she wanted.
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Judge Pickering was given every op-
portunity to answer those questions.
The process was fair, and the process
worked.

I understand there is a lot of tension
around here about that vote. I under-
stand that some feelings were hurt.
That doesn’t make me happy. I would
like to be able to vote for every single
judicial nominee who comes before us.
But we have an awesome responsibility
here. We do the Nation’s work.

I couldn’t be more proud to be a
Member of this august body. I look at
my friends, such as the senior Senator
from West Virginia, Mr. BYRD, and the
senior Senator from Utah, Mr. HATCH,
and the majority leader and minority
leader. And I see the best the Nation
has to offer—fine Senators, all of them.
I see Senators who want to bring honor
to this institution. As we go forward
with these confirmation hearings, we
need to do better ourselves to respect
the traditions of this body.

It is my profound hope that we will
continue to hold hearings, that we will
continue to be careful, that we will
continue to fully review nominees’
records, that we will continue being
honest about why we are voting the
way we are voting, and also that we
can dampen the rhetoric and respect
the way each of us approaches these
votes.

Thank you, Mr. President. I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

Mr. HATCH. Mr. President, I have
been listening to my colleague. It has
been very interesting to me. Of course,
they brought up Ronnie White. Ronnie
White was voted out of the committee.
His nomination was at least brought to
the floor where he had a vote. Both of
his home-State Senators voted against
him. Under those circumstances, it is
pretty hard to say that other Senators
were acting improperly in supporting
the home-State Senators. I can tell you
right now that when two Senators from
any State fail to return a blue slip for
a district court nominee, that is basi-
cally the end of that district court
nominee. If they were split, that nomi-
nee might come to the floor. I do not
know if that is the position the current
Judiciary Committee is taking. But at
least White had a vote.

Judge Pickering didn’t even get that.
I think the reason was that Judge
Pickering would have been confirmed
on the floor because he is a fine man.
Everybody knows it.

To bring up Bill Lann Lee, who was
not a lifetime appointment, seems to
me goes a little bit far here. I like him.
He is a good man. I would have sup-
ported him for any other position. But
he was a recess appointment. I pre-
dicted that one reason we couldn’t sup-
port him was that he said he was
against race-based quotas. Yet his
whole experience in California had
been Dbuilt upon bringing actions
against municipalities and other bodies
on behalf of the organization he rep-

S2209

resented. The municipality either had
to spend millions of dollars in defend-
ing itself, even though they probably
would have won in the end, or they
would have to settle the case. And
guess what? Race-based quotas would
be imposed upon them.

So some of the defendants just set-
tled the case to get rid of the extra ex-
penses they did not want to go
through. That is the way it is done.

I predicted he would use the Civil
Rights Division to do exactly that. I
think, of course, there was more than a
better case that he would do exactly
what he did. That doesn’t negate the
fact that he is a terrific human being
and somebody for whom I personally
care. But we are talking about a vol-
ume of law.

Again, I come back to all the scream-
ing and shouting about how badly Clin-
ton judges were treated. Reagan, the
all-time champion with 382 confirmed
judges, had 6 years of a Republican
Senate. Clinton had 5 fewer, 377 judges,
and with 6 years of a Republican Sen-
ate, the opposition party.

Where is the argument? I have to say
this: We never had 112 vacancies at the
end of a session. We never had 95 va-
cancies at the end of the session, which
is where we are today—95 vacancies.

Let me go a little bit further. I truly
do love the Senator from New York. We
all laughed in committee because he
said he loved me and I said I loved him.
He is a fine man, and he is a very good
advocate. I respect him. His argument
is that we should go right to the mid-
dle and we should just appoint mod-
erates.

I have to tell you that if that had
been the rule when President Clinton
was President, we wouldn’t have many
Clinton judges on the bench today.
They weren’t exactly moderates. Some
were. Some in the Bush administra-
tion—in fact, probably a majority will
be moderate nominees.

To say that you can’t have a liberal
on the bench, or you can’t have a con-
servative on the bench, or someone in
the mainstream just because one side
or the other doesn’t want him or her, I
think is wrong. Admittedly, we have
right-wing groups come in here and
start demanding that I stop all these
judges. I told them to get lost. I would
like to see the Democrat side tell those
liberal, left-wing groups to get lost—
not that they cannot speak out in this
country; of course, they can. But when
they start character assassinations as
they did with Judge Pickering, I think
they ought to be told to get lost. When-
ever conservative groups did it, I told
them to get lost.

The Senator from New York said the
White House has not consulted with
Democrats about judicial nominees.
But I can count on the fingers of one
hand the number of circuit court nomi-
nees of President Bush who do not have
blue slips supporting their nominee.
This goes for numerous States with
Democrat and Republican Senators
alike. Of course, Judge Pickering had
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the support of his home-State Sen-
ators. There were no blue slips with-
held in that case. Both Senators want-
ed Judge Pickering. I think a majority
of the Senate wanted Judge Pickering.

I am not sure what kind of White
House consultation my colleagues have
in mind. Surely they are not talking
about veto power over all of President
Bush’s nominees regardless of whether
they are from their own State. This
would fly in the face of the committee
blue slip process and precedents we
have always had. But that seems to be
what they are asking for.

If the White House doesn’t come up
and consult with Senators who are not
from the State that the nominees are
coming from—are they are using that
as an excuse? The White House does
have an obligation to consult. I have
told them they have to consult, and I
expect them to. I know Judge Gonzales
and his team consult with Senators
who have people from their States.

Are we going to go as far as Abner
Mikva went? The former distinguished
judge on the Circuit Court of Appeals
for the District of Columbia recently
wrote an article stating that he
thought President Bush should not
nominate anyone to the Supreme Court
because he really doesn’t have a man-
date; he is not really the President of
the United States. That is like saying
the Defense Department shouldn’t real-
ly operate; that we should leave it to
up to the Senate Committee on Armed
Services to solve these problems. That
is how ridiculous these arguments get.

The fact of the matter is that liberal
Presidents generally appoint more lib-
eral judges; conservative Presidents
generally appoint more conservative
judges.

I don’t think you can categorize
George Bush’s judicial nominees as
purely conservative. They have been in
the middle of the mainstream. That
doesn’t mean because some are con-
servative that they are outside of the
mainstream. The mainstream includes
from the left to the right—reasonable
people who want to do what is right,
who literally are willing to abide by
the law, and who deserve these posi-
tions.

The Republicans didn’t take the posi-
tion that we just have moderates in the
Federal judiciary when President Clin-
ton was President. Frankly, if we had
taken that position, we would have
been excoriated like you couldn’t be-
lieve here in the Chamber, or, in fact,
anywhere.

The fact of the matter is that all we
are asking is fairness. We have 95 va-
cancies. Last May 9, we had 31 Federal
Circuit Court of Appeals vacancies.

Today, we have 31 Federal circuit
courts of appeals vacancies—a year
later. And we have 8 of the original 11
nominees still sitting in committee
without a hearing, some of the finest
nominees I have ever seen, none of
whom would be categorized as far
right, in my opinion, all of whom are in
the mainstream, and all of whom have
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been approved by the ABA either with
a ‘‘qualified” or a ‘‘well qualified’’ rat-
ing, and some of the most important
nominees in history.

I am also compelled to respond to a
severe mischaracterization that some
of my Democratic colleagues have per-
petrated about judges. They have re-
peated that they noticed their first
confirmation hearing within minutes
of reaching a reorganization resolution
in July. While technically true, this
declaration leaves out an important
fact:

The Democrats took charge of the
Senate on June 5 of last year, but
failed to hold any confirmation hear-
ings during the entire month of June.

There is simply no basis for asserting
that the lack of an organizational reso-
lution prevented the Judiciary Com-
mittee from holding confirmation
hearings in June, which is precisely
what my colleagues have implied.

The lack of an organizational resolu-
tion did not stop other Senate commit-
tees from holding confirmation hear-
ings in June. In fact, by my count, 9
different Senate committees under
Democratic control held 16 confirma-
tion hearings for 44 nominees during
the month of June. One of these com-
mittees—Veterans’ Affairs—even held a
markup on a pending nomination.

But in the same period of time, the
Judiciary Committee did not hold a
single confirmation hearing for any ju-
dicial and executive branch nominees
pending before us—despite the fact
that some of those nominees had been
waiting nearly 2 months.

What’s more, the lack of an organiza-
tional resolution did not prevent the
Judiciary Committee from holding five
hearings in 3 weeks on a variety of
other issues besides pending nomina-
tions. Between June 6 and June 27, the
committee held hearings on the Fed-
eral Bureau of Investigation, chari-
table choice, and death penalty cases.
There were also subcommittee hearings
on capital punishment and on injecting
political ideology into the committee’s
process of reviewing judicial nomina-
tions.

Although several members were not
technically on the committee until the
Senate reorganization was completed,
there was no reason why Senators who
were slated to become official members
of the committee upon reorganization
could not have been permitted to par-
ticipate in any nomination hearings.
This was successfully accomplished in
the case of the confirmation hearing of
Attorney General Ashcroft, which was
held when the Senate was similarly sit-
uated in January.

Instead, we lost the chance to move
nominees in June, not because of nomi-
nations over reorganization, but be-
cause of the failure of the Democratic
leadership to schedule hearings.

So, I would hope we can get to con-
firming judges, rather than offering ex-
cuses for why they are not—and having
31 vacancies on the circuits.

Mr. President, I would like to take
just a few minutes to address some of
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the comments that my democratic col-
leagues have made about Judge
Pickering’s nomination.

It is no secret that two very different
pictures of Judge Pickering emerged
from his confirmation battle. One pic-
ture was that of a man who took coura-
geous stands against racism at times
when doing so was not merely unpopu-
lar, but also when it put him and his
family at great personal risk. This man
endured political and professional sac-
rifice to stand up for what he believed
was right. And, in his more than a dec-
ade on the federal bench, this man
demonstrated an ability and willing-
ness to follow the law even when he
personally disagrees with it. This is the
picture of Charles Pickering that I
know and the picture I am convinced is
accurate.

The other picture of Charles Pick-
ering that emerged was far less flat-
tering. But I am just as convinced that
this picture was groundless. It was the
product of engineering by extreme left
Washington special interest groups
who are out of touch with the main
stream and have a political axe to
grind. Make no mistake about it—these
groups have their own political agenda,
which is to paint President Bush’s
nominees as extremists and block them
from the federal bench. These are the
same groups who came out against
General Ashcroft, Justice Rehnquist
and even Justice David Souter, when
he was nominated to the Supreme
Court. They were all then, as they are
now singing the parade of horribles.

The groups are committed to chang-
ing the ground rules for the confirma-
tion process. There is a new war over
circuit nominees, and they demand
that the Democrats do whatever pos-
sible to stop or slow the confirmation
of these fine nominees. For them, the
means justify the ends at whatever the
cost—including the gross distortion of
a man’s record and character.

The overwhelming bipartisan support
we received for Judge Pickering’s nom-
ination from his home state of Mis-
sissippi speaks volumes about him. It
is very telling that those who know
Judge Pickering best, including promi-
nent members of the African-American
community in Mississippi, came out in
droves to urge his confirmation. In
contrast, those who most vociferously
opposed his confirmation do not know
him, but rather spent the past 7
months combing through his record for
reasons to oppose him. They developed
chain letters, mass faxes, and Wash-
ington position papers. Why? In the
words of the leader of one liberal inter-
est group, ‘“We think he (Judge Pick-
ering) is an ideologue.”

It doesn’t matter to these groups
that Judge Pickering had the qualifica-
tions, the capacity, the integrity, and
the temperament to serve on the fed-
eral circuit court bench. He is a judge
that would have followed the law and
left the politics to the people on the
circuit court, just as he has on the dis-
trict court. But I know that is not
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what the groups want. They want ac-
tivists on the bench that support their
political views regardless of the law.
That is wrong. What matters to them
is that Judge Pickering did not meet
their litmus test of supporting the
right causes, regardless of his dem-
onstrated commitment to following the
law.

Although I am deeply troubled by the
smear campaign that was waged
against Judge Pickering, I am con-
vinced that the accurate picture of
Judge Pickering was the one of a man
who was committed to upholding the
law and who would have been a sterling
addition to the Fifth Circuit. I regret
that the inaccurate and unfair portrait
painted by people whose purpose is to
obscure the truth rather than to reveal
it persuaded my Democratic colleagues
to oppose his nomination.

Of course, the defeat of Judge
Pickering’s nomination is significant
for other reasons as well. He represents
the first judicial nominee defeated in
committee in over a decade—in fact,
since the Democrats last controlled the
committee.

When the Republicans were in charge
of the Judiciary Committee during 6
years of the Clinton administration, we
did not defeat a single nominee in com-
mittee. In fact, the only Clinton nomi-
nee who was defeated—and who, inci-
dentally, lacked the support of his
home state senators—was nevertheless
granted a floor vote.

I find it ironic that a number of my
Democratic colleagues actively lobbied
to get floor votes for Clinton nominees,
yet they now have denied a floor vote
for Judge Pickering, who has the sup-
port of both of his home state Senators
and who would very likely be con-
firmed if his nomination received a
floor vote.

And let me talk about Judge
Pickering’s record. We have talked
about ideology. The key here is that a
nominee’s personal or political opinion
on social issues is irrelevant when it
comes to the confirmation process. The
real question is whether the nominee
can follow the law.

Last Thursday, we demonstrated that
Judge Pickering has shown in his near-
ly 12 years on the federal district court
bench his ability and willingness to fol-
low the law.

He has handled an estimated 4,000 to
4,500 cases, but he has been reversed
only 26 times. This is a reversal rate of
less than 1 percent. His reversal rate is
better than the average for district
court judges both nationwide and in
the Fifth Circuit. This is a record to be
proud of—not a reason to vote against
him.

Some of my Democratic colleagues
have complained that Judge Pickering
was reversed on well-settled principles
of law in 15 cases where he was re-
versed by the Fifth Circuit in unpub-
lished opinions. This argument is non-
sense. Circuit courts reserve publica-
tion for the most significant opinions.
Reversal by unpublished opinion means

CONGRESSIONAL RECORD — SENATE

that the district judge made a run-of-
the-mill mistake. In other words, no-
body’s perfect—not even federal judges.
They do get reversed on occasion. The
bottom line is that there is simply
nothing remarkable about Judge
Pickering’s 26 reversals.

I suspect that many of my col-
leagues’ misperceptions about Judge
Pickering’s record as a district judge
stem from the gross distortion of that
record by the liberal special interest
groups. For example, one often-cited
area of concern is Judge Pickering’s
record on Voting Rights Act cases. But
the bottom line here is that Judge
Pickering has decided a total of four
such cases. The only one that was ap-
pealed involved issues pertaining solely
to attorney’s fees. None of the other
three cases—Fairley, Bryant, and Mor-
gan—was appealed, a step that one can
reasonably expect a party to take if it
is dissatisfied with the court’s ruling.
Moreover, the plaintiffs in the Fairley
case—including Ken Fairley, former
head of the Forrest County NAACP—
have written a letter to the committee
in support of Judge Pickering’s nomi-
nation.

Another case my colleagues have
complained about is the Swan case.
But there, Judge Pickering was rightly
concerned that Swan’s co-defendants—
one of whom had a history of racial
animus and had fired a gun into the
victims’ home—got off with a relative
slap on the wrist while Swan faced
seven years’ incarceration. As one legal
ethics expert noted, ‘‘Judge Pickering
was clearly concerned that no rational
basis had been demonstrated for the
widely disparate sentencing rec-
ommendations in Swan. Without such
a basis, justice does not appear to be
unbiased and non-prejudiced.”

Judge Pickering’s qualifications are
also reflected in his ABA rating, which
some Members of the Committee have
referred to as the gold standard in eval-
uating judicial nominees. The ABA, of
course, rated Judge Pickering well
qualified for the Fifth Circuit.

I also find it ironic that many of the
complaints that Judge Pickering’s op-
ponents have lodged against him per-
tain to events that occurred before he
became a federal district court judge—
a position for which he was unani-
mously confirmed by both this com-
mittee and the full Senate.

In any event, I fear that the smear
campaign we saw waged against Judge
Pickering was only a warm-up battle
for the ideological war the liberal in-
terest groups are prepared to wage
against any Supreme Court nominee
that President Bush has the oppor-
tunity to appoint.

I stood up to conservative special in-
terest groups who tried to influence
the committee while I was chairman,
and I will continue to stand up to lib-
eral special interest groups who seek to
defeat President Bush’s judicial nomi-
nees now. I urge my Democratic col-
leagues to join me in this effort.

Thank you, Mr. President. I yield the
floor.
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The PRESIDING OFFICER (Mr. CAR-
PER). The Senator from Arizona.

Mr. KYL. Mr. President, I thank the
distinguished ranking member of the
Judiciary Committee for yielding some
time to me. I think the points he
makes are well taken.

I would like to get back to the basic
resolution that is before us. It is a very
simple resolution that says that we
should at least have hearings in the Ju-
diciary Committee on the nominees for
the circuit courts that have been pend-
ing the longest, since May 9 of last
year, that we should at least have a
hearing on those nominees before the 1-
year anniversary of their nomination.

That is eminently reasonable. I sus-
pect that all 100 of us will vote for that
sense-of-the-Senate resolution.

That is going to, then, require us to
do some things to ensure that those
hearings, in fact, can be held. I can
think of no reason why anyone would
oppose the scheduling of hearings on
these eight distinguished nominees a
year after their nomination.

But I think the comments, primarily
of the Senator from New York, have
really put into perspective what this
debate is all about. He has made three
basic points, all of which are depar-
tures from past precedent. The reason
this is important is because it provides
the reasons why many Members on the
other side of the aisle have supported
the chairman of the Judiciary Com-
mittee in not holding hearings, in not
voting on nominees, and in not allow-
ing the full Senate, as a result, to vote
on nominees to the circuit courts of ap-
peals.

One cannot argue about the quali-
fications of these nominees.

So there have been three reasons pos-
ited by the Senator from New York as
to why it is fair not to hold hearings
and not to have votes on these nomi-
nees of the President for the circuit
courts.

The first reason is, as Senator HATCH
pointed out, totally unprecedented. It
is the notion that somehow or other
the President has to consult with all of
the Senators from the circuit before
nominating someone to that circuit
court of appeals.

It has been traditional for the Presi-
dent to consult with the Senators from
the State from which the nominee
comes but not all of the other States.
There are 13 States in the Ninth Cir-
cuit Court of Appeals where Arizona is.
I was never consulted by President
Clinton on any of the nominees from
California or Oregon or Washington or
Nevada. And I would not have felt the
right to be consulted.

The only one I asked to be consulted
on was the nominee from Arizona.
President Clinton did consult with me
on that individual, and we reached an
agreement on a nominee he nominated.
I supported that person, a Democrat,
appointed by President Clinton, whom
I think is one of the finest members of
the Ninth Circuit Court of Appeals. But
I would have been shocked if he called
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me and said: JON, what do you think
about this candidate from Washington
State? That has never been the case.

So for one of the Senators from New
York to stand here and say that we are
not going to move forward on these
nominees until the President begins
consulting with all of the Senators
from the circuit is wrong. It is an
abuse of power. It is not the way it has
been done in the past, and it should not
provide an excuse for us to withhold
action on these nominees.

Second, the Senator from New York
has suggested that this is really about
politics, that the President’s nominees
are too ideologically conservative. The
Senator from New York said President
Clinton nominated all moderates. Well,
that will be news to some of my con-
servative friends who did not view all
of President Clinton’s nominees as all
that moderate. Some were; some were
not. I supported some; I did not support
others.

I guess I will not read the names
here, but I look at the Ninth Circuit
nominees and all of the ones who were
confirmed since I have been in the Sen-
ate—1, 2, 3, 4, 5, 6, 7,8, 9, 10, 11, 12, 13—
13 circuit court judges confirmed.
Some of those were liberals. And I sup-
ported some of those liberals, others I
did not. That is all right. President
Clinton got elected President; I did
not.

Well, President Bush got elected
President. And I don’t think the defini-
tion of ‘“mainstream’” by the Senator
from New York is a better definition
than the definition of the President of
the United States, George Bush, in
terms of the qualifications of judges to
represent this country.

I know my view of the political spec-
trum and that of the Senator from New
York are very different. What he would
call moderate I would probably call
something else, and vice versa. So we
are on a slippery slope if Senators
begin to define the terms of a Presi-
dent’s nominees with respect to their
politics on an ideological spectrum and
maintain that they have the right to
withhold action on those nominees if
they do not fall within what a par-
ticular Senator characterizes as
“mainstream.”’

The Senator from New York said
many of President Bush’s nominees
“‘suggest extreme ideological agendas.”
All right, here is my challenge to that
Senator or any other Senator:

What is it about John G. Roberts of
Maryland, who was nominated on May
9, 2001, by President Bush, to the DC
Circuit Court of Appeals, that suggests
an extreme ideological agenda?

What is it about Miguel A. Estrada of
Virginia, who was nominated on May 9,
2001, by President Bush, to serve on the
DC Circuit Court of Appeals, that sug-
gests an extreme ideological agenda?

What is it about Michael W. McCon-
nell of Utah, who was nominated to the
Tenth Circuit on May 9, 2001, by Presi-
dent Bush that suggests an extreme
ideological agenda?
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What is it about Jeffrey S. Sutton of
Ohio, who was nominated to the Sixth
Circuit on May 9, 2001, by President
Bush that suggests an extreme ideolog-
ical agenda?

What is it about Deborah Cook of
Ohio, nominated to the Sixth Circuit
on May 9, 2001, by President Bush that
suggests an extreme ideological agen-
da?

Or what is it about Priscilla Richman
Owen of Texas, nominated to the Fifth
Circuit on May 9, 2001, or Dennis Shedd
of South Carolina or Terrence Boyle of
North Carolina—both nominated to the
Fourth Circuit Court of Appeals on
May 9, 2001—that suggests an extreme
ideological agenda such that they are
so disqualified that we should not even
hold a hearing on their nominations?

There is an element of comity that
this body owes to the President of the
United States when he nominates peo-
ple to the circuit courts of appeals to
represent the people of this country.
Comity at least requires that we have
a hearing on these nominees within a
decent period of time. Certainly, no
one can argue that letting them sit for
over a year is not plenty long enough
to analyze everything there is to ana-
lyze about them, and then to begin the
process for their confirmation.

So I suggest that when the Senator
from New York or my other colleagues
on the other side say that a nominee
has to pass an ideological test in their
eyes or they are not even going to give
them a hearing, it is time for the peo-
ple of this country, and it is time for
the news media of this country to rise
up and say: That is wrong, and you
cannot fulfill your responsibilities of
providing advice and consent under the
Constitution to the President if you
are not willing to even consider the
nominees of the President by holding a
hearing a year after they have been
nominated.

I think when those on the other side
say this isn’t about retribution, and
then immediately begin citing all of
the statistics about how they believe
some of President Clinton’s nominees
were treated unfairly, it is about ret-
ribution. In effect, they have made it
about retribution and politics. You
have to either be a moderate in their
eyes or they have to finally feel good
about getting even to such an extent
that somehow or other the scales are
balanced now, they have gotten their
pound of flesh, they have withheld ac-
tion on a sufficient number of nomi-
nees that now they are willing to move
forward.

I can’t ascribe that motive to any of
my colleagues on the other side of the
aisle. It would be so outrageous to con-
template. But that appears to at least
have crept into the rhetoric of some
when their primary point about not
holding hearings on President Bush’s
nominees is that they think some of
Clinton’s nominees were treated un-
fairly.

Just how many circuit court nomi-
nees of President Clinton were treated
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unfairly in this manner? How many do
we have to withhold from President
Bush before the scales are balanced?
And in any event, are any of them will-
ing to stand up and say that is a jus-
tification for not even holding a hear-
ing on President Bush’s nominees? If
so, I would like for them to come for-
ward and do that.

Let me conclude by making this
point as clearly as I can: We will have
before us this afternoon a resolution
that simply says we should hold a hear-
ing in the Judiciary Committee on the
eight circuit court nominees of Presi-
dent Bush by May 9, 2002, before the 1-
year anniversary of their nomination.
In other words, wait a year and then at
least have a hearing on these eight
nominees. Is that too much to ask? I
hope my colleagues will recognize that
some of them have gone too far in at-
tacking the President’s nominees on
ideological grounds and attacking his
nominees on the basis that President
Clinton was treated unfairly and, as a
result, there is a justification for treat-
ing President Bush’s nominees unfairly
as well.

I hope that is not the basis for inac-
tion, and I hope the circuit court nomi-
nees will be treated just as fairly as the
district court nominees have been
treated and that we can get a hearing
on them and then eventually bring
them to the floor for a vote.

The American people deserve no less.
President Bush deserves no less. And
frankly, justice in the United States
requires that much.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Mr. President, I thank
my colleague from Arizona for his com-
ments. I echo those remarks, particu-
larly in regard to the litmus test our
colleague from New York was talking
about. That is not the way we have
confirmed judges in the last 20 years I
have been here. I hope we are not going
to come up with ideological litmus
tests. If that is the case, we are chang-
ing the entire confirmation process.

I hope my colleagues will step back
and think: We may have a change in
leadership in the Senate. Are we going
to change the policies of confirmation
of judges as dramatically as proposed
by the Senator from New York? I hope
not. It would be a serious mistake.

We need to change and improve the
way we handle judicial nominations,
particularly circuit court nominations.
I compliment Senator LEAHY, who has
moved through several district court
nominations. President Bush has nomi-
nated 62 for the district court. We have
confirmed 35. That is 56 percent of
President Bush’s district court nomi-
nations. We have been moving through
on those fairly quickly. I extend my
compliments. We have made good
progress.

The real problem has been on circuit
court nominations. For whatever rea-
son, the Senate has not worked there.
The Judiciary Committee has not
worked. We have confirmed 7 out of 29.
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Unfortunately, Judge Pickering was
defeated last week. So we have now
dealt with 8 out of 29. Twenty-four per-
cent of President Bush’s circuit court
nominees have been confirmed. That
means three-fourths have not been con-
firmed. In fact, most of those individ-
uals have not even had a hearing.

Eight individuals who were nomi-
nated in May of last year have not even
had a hearing. They are outstanding
individuals, as you may see while I
talk about some of their qualifications.
My point is, we should treat judges
fairly, whether Democrats are in con-
trol of the Senate or Republicans are in
control and whether a Democrat or Re-
publican is in the White House.

I looked back at the last three Presi-
dents. On circuit court nominees, Ron-
ald Reagan had 95 percent of his circuit
court nominees confirmed in his first 2
years, 19 out of 20. President Bush had
22 out of 23 confirmed; again, 95 per-
cent. President Clinton, 19 out of 22 cir-
cuit court nominees were confirmed in
his first 2 years. But yet President
Bush to date only has 7 out of 29. A ma-
jority of the remaining, 20 in fact, have
not even had a hearing. That is not
right. Many of those individuals were
nominated almost a year ago. There is
no good reason they have not had a
hearing.

We need to move forward. Some of
these individuals are as well-qualified
as anybody you will find anywhere in
the country. To think they were nomi-
nated in May of last year and haven’t
even scheduled a hearing makes you
wonder what is going on. It is not like
we haven’t tried. I know every Repub-
lican Senator has written a letter to
Senator DASCHLE and Senator LEAHY
saying: We want hearings on some of
these individuals. But we haven’t been
successful. I think we need to treat
these nominees fairly, regardless of
who is in power, Democrats or Repub-
licans, regardless of who is in the
White House. I am embarrassed for the
Senate when we have something such
as this, only 7 out of 29, and 20 of 29
haven’t even had a hearing. That is not
right.

You have individuals such as John
Roberts who is nominated for the cir-
cuit court of appeals for the District of
Columbia. He graduated from Harvard
College, summa cum laude, in 1976; re-
ceived his law degree magna cum laude
in 1979 from Harvard Law School. He is
managing editor of the Harvard Law
Review. He has presented arguments
before the U.S. Supreme Court 35
times. An individual in the private sec-
tor has argued before the Supreme
Court 35 times. He is nominated to be
on the district court for the DC Circuit
Court of Appeals. I think he is entitled
to a hearing. He is a well-qualified at-
torney. We have Democrats and Repub-
licans alike testifying he would be an
outstanding circuit court judge.

Miguel Estrada, also nominated to be
on the DC Circuit Court of Appeals. He
is a partner in the DC law office of Gib-
son, Dunn. He has argued 15 cases be-
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fore the U.S. Supreme Court. It just so
happens he has a very interesting per-
sonal history. He emigrated from Hon-
duras. He got his JD degree magna cum
laude from Harvard Law School, and he
is also editor of the Harvard Law Re-
view. He has a bachelor’s degree magna
cum laude, Phi Beta Kappa from Co-
lumbia College in New York.

These two individuals, two of the
most accomplished nominees anywhere
in the country, have yet to have a
hearing. Yet they were nominated in
May.

The chairman of the Judiciary Com-
mittee has told me on a couple of occa-
sions we will have a hearing for Miguel
Estrada. We are still waiting. I think
we have waited long enough.

I could go through each of these indi-
viduals. Terrence Boyle, I remember
him when he worked in the Senate. He
presently is chief judge of the U.S. Dis-
trict Court for the Eastern District of
North Carolina. He has achieved an
outstanding record in that. I had hoped
we would have a hearing for Judge
Boyle.

Michael McConnell, nominated for
the U.S. District Court of Appeals for
the Tenth Circuit, he happens to be a
presidential professor at the University
of Utah College of Law and is sup-
ported by my friend and colleague,
former chairman of the Judiciary Com-
mittee. This fact alone says he ought
to have a hearing.

What happened to the tradition in
the Senate where we respect individual
Senators, members of the committee
and members of leadership? I am still
aghast at what happened last week. I
cannot imagine what we did last week.
Never before in my tenure in the Sen-
ate would we defeat a Republican lead-
er’s nominee. We wouldn’t defeat a
Democratic leader’s nominee. It is just
not done. We wouldn’t defeat the nomi-
nee of the ranking member of the Judi-
ciary Committee or even hold them up
because of tradition, the fact that we
want to work together.

I haven’t seen the respect in this in-
stitution, and that disappoints me. We
have to have respect for individual
Members. We haven’t shown that re-
spect, certainly when it comes to cir-
cuit court nominees.

I could go on. There are eight out-
standing individuals. President Bush is
to be complimented on nominating sev-
eral superb individuals. These people
are well accomplished leaders in the
legal profession. They deserve a hear-
ing.

One is Priscilla Owen, nominated for
the Fifth Circuit. She has worked in
Texas. She got her B.A. cum laude
from Baylor University and graduated
cum laude from Baylor Law School in
1977. I could go on and on.

Mr. President, these individuals, men
and women, minorities, are entitled to
have a hearing. There are two resolu-
tions that we have—The Republican
resolution says they shall have a hear-
ing by May—in other words, within a
yvear of being nominated. The Demo-
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crat resolution says they will be han-
dled expeditiously. I urge my col-
leagues to support both of them, and I
hope they will be handled expeditiously
and I hope all will have hearings by
May.

Let’s treat these outstanding individ-
uals like the Presidential nominees
they are, with the respect of the office
of the President in making these nomi-
nations. These individuals I have al-
luded to are to the circuit court. Some
people have acted like this is district
court in my State and the tradition of
the Senate is I have a veto over any-
body in the circuit court. That is not
the tradition of the Senate. It is that
individual Senators have a great deal
of influence and advice and consent for
nominations in their own State for dis-
trict court, but not circuit court. Cir-
cuit court applies to many States.

I am embarrassed for the Senate for
the fact that we have 8 vacancies on
the Sixth Circuit Court of Appeals—8
out of 16. Half of the court is vacant be-
cause 1 or 2 Senators are not happy
about something that happened maybe
years ago, so we are going to penalize
all the States that are involved in the
Sixth Circuit. That is wrong. We are
holding up 7 nominees right now, who
have yet to have a hearing, who have
been nominated by President Bush to
fill vacancies in the Sixth Circuit
Court of Appeals.

That is wrong. It is wrong for the
President and wrong for the system of
justice. So it needs to be remedied. I
urge my colleagues, before people
start—the press has been asking me
what kind of retribution there is going
to be. I don’t want that ‘‘that is the
way you treated our judge, so we are
going to treat your judge that way.” 1
don’t want to play that game. I want to
treat nominees with respect and do it
whether we are in the majority in the
Senate or in the minority, or whether
the President is in my party or not. I
want to treat these nominees with re-
spect and give them the courtesy of a
hearing, without undue delay, and
maintain the tradition of the Senate,
where each President has been getting
90-some percent of their nominees.

Granted, I understand the statistics
game. Well, in President Clinton’s last
year, he didn’t get very many. The tra-
dition of the Senate is that nominees
are not usually considered in great
numbers in the last year of their term.
Then if they are reelected, they get
more. But for President Clinton, we
confirmed 377 of his judges, second only
to Ronald Reagan, for whom we con-
firmed 382 judges. So both of them got
a lot of judges confirmed. Those are
lifetime appointments. That is pretty
good. President Clinton got 129 in his
first 2 years and almost 250 in his last
several years.

Now, both had a lot of judges con-
firmed. If you look at Bill Clinton, he
got 90 percent of his judges in the first
2 years, including 2 Supreme Court
nominees. President Bush 1 got 93 per-
cent of his confirmed in his first 2
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years, and Ronald Reagan got 98 per-
cent of his judges confirmed in the first
2 years.

The tradition of the Senate is that
we do confirm circuit and district
judges pretty rapidly in a President’s
first 2 or 3 years—maybe not quite so
fast in the fourth year. Fair enough.
This President hasn’t been treated fair-
ly, in my opinion, when it comes to cir-
cuit court nominees. I urge colleagues,
instead of playing retribution and
looking back at President Clinton’s
last year, let’s do this right and treat
everybody with respect—individual
Senators as well as the nominees. I
think if we do so, the Senate will be
elevated. I think the treatment of some
of these judges, including Judge Pick-
ering, the Senate was not elevated; I
think it was demeaning to the Senate.
And the way we have treated these 20
circuit court nominees has been de-
meaning to the Senate. I hate to see
that happen to a person who served in
this institution and loves it.

One of the most important things we
can do in the Senate is the confirma-
tion of lifetime appointments to the
Federal bench. We need to do it right
and this year, at least on the circuit
court nominees, we have not been
doing it right.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. HATCH. How much time does the
Senator need?

Mr. SESSIONS. About 2 minutes.

Mr. HATCH. How much time re-
mains?

The PRESIDING OFFICER. There
are 5% minutes remaining.

Mr. HATCH. I have two others who
need to speak also. Can the Senator do
with 3 minutes?

Mr. SESSIONS. I certainly can.

Mr. HATCH. I yield 3 minutes to the
Senator from Alabama.

Mr. SESSIONS. Mr. President, it is
not as if I would not have a lot to say
about this subject, having observed it
closely for a number of years. Let me
say one thing about the complaint
—and this is very important—that
President Clinton’s nominees were not
fairly treated: President Clinton had
377 judges confirmed. He had one judge
voted down by the Senate—only one
judge voted down. When he left office,
there were 41 judges not yet confirmed
who had been nominated. There were 41
left pending.

When former President Bush left of-
fice in 1991, he had 54 judges pending
and not confirmed. There were 54 when
he left office. When President Clinton
left office, he had only 41, and only one
of his nominees had been voted down
by this Senate. The reason he was
treated fairly is because the chairman
of the Judiciary Committee at that
time, ORRIN HATCH, treated his nomi-
nees fairly. He moved those nominees
forward. I voted for 95-plus percent of
them. There were many liberals in that
group. Very few of the nominees were
held up.
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There is a tradition here—the blue
slip policy—that if a home State Sen-
ator objects to a nominee, they can
hold him up. That is respected. The
Democrats now come in and say this is
a bad policy and they want to fix it.
No, they want to give even more power.
They are proposing regulations that
would give a historic increase in the
power of one Senator to block nomi-
nees.

We have a situation in which we are
now in a crisis. There are 100 vacancies
in the Federal court. Seventeen of the
Federal circuit court vacancies have
been declared judicial emergencies by
the Administrative Office of the
Courts. Fifty percent of the seats on
the Sixth Circuit, 8 out of 16, are va-
cant. Of the seven nominees, none have
had a hearing.

In January of 1998, when there were
82 Federal vacancies, the now chairman
of the committee, Senator LEAHY, stat-
ed:

Any week in which the Senate does
not confirm three judges, the Senate is
failing to address the vacancy crisis.
There were 82; there are 100 now. Since
January of 2000, President Bush has
only had 7 of 29 circuit court nomina-
tions he submitted confirmed. One of
those confirmed was in the first batch
he sent up, and an excellent group they
were. There was a nomination of Presi-
dent Clinton that had not been con-
firmed, an African American.

President Bush resubmitted his name
in a historic effort to reach bipartisan-
ship here in the Senate. He has been a
fair President. He submitted judges of
utmost quality. If we need to improve
the process, we need to look no further
than asking how Senator HATCH con-
ducted the committee when he was
chairman.

The PRESIDING OFFICER. The Sen-
ator’s time is up.

Who yields time?

Mr. HATCH. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, how much
time remains with the majority on this
amendment?

The PRESIDING OFFICER. Approxi-
mately 30 minutes.

Mr. REID. And how much time re-
mains for the minority?

The PRESIDING OFFICER. Time has
expired.

Mr. REID. Mr. President, I ask my
friend from Utah, are there speakers on
his side who wish to be heard?

Mr. HATCH. 1 know Senator
HUTCHISON wishes to speak, and I also
believe Senator BROWNBACK.

Mr. REID. Does the Senator know
how much time they wish?

Mrs. HUTCHISON. Mr. President, if I
may have up to 5 minutes or 3 minutes,
if that is more helpful.

The
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Mr. REID. On behalf of Senator
LEAHY, I will be happy to extend the
Senator from Texas 6 minutes.

Mr. HATCH. I am very grateful for
the graciousness of the assistant ma-
jority leader. If we can have 5 minutes
for the distinguished Senator from
Kansas, I think those are the last two.
I presume the leader may want to say
a word or two.

Mr. REID. Mr. President, on behalf of
Senator LEAHY, I extend 5 minutes to
the Senator from Kansas, Mr. BROWN-
BACK.

Mr. HATCH. I thank my colleague.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized for 6
minutes.

Mrs. HUTCHISON. I thank the Chair.
Mr. President, I thank Senator LEAHY
and Senator REID for allowing me to
speak. I did not know the time had ex-
pired. I very much want to make a
statement on behalf of Priscilla Owen,
the supreme court justice from Texas.

I rise in support of Senator LOTT’s
amendment calling on the Judiciary
Committee to hold hearings on the
U.S. circuit courts of appeals nominees
who have been in the committee since
May 9 of last year.

In fact, 7 of the President’s 30 circuit
court judges have been confirmed. We
will have a judicial emergency across
our Nation if the Senate continues to
delay the confirmation of these fine
men and women.

I was concerned when I saw the Wall
Street Journal report last Friday that
some Members of the Senate may tar-
get the nomination of Justice Priscilla
Owen to the U.S. Court of Appeals for
the Fifth Circuit. In fact, the Com-
mittee on the Judiciary in the Senate
should take swift action on her nomi-
nation, particularly in light of the fact
that Judge Owen was among the group
of original 11 judicial nominees an-
nounced by President Bush on May 9 of
last year.

Justice Owen’s stellar academic
achievements and professional experi-
ence are remarkable. She earned a cum
laude bachelor of arts degree from
Baylor University. She graduated cum
laude from Baylor Law School in 1977.
When she took the Texas bar exam,
which is one of the hardest bar exams
in the Nation, she came in first. She
earned the very highest score on the
Texas bar exam that year.

Prior to her election to the Texas Su-
preme Court in 1994, she was a partner
in the Texas law firm of Andrews &
Kurth, where she practiced commercial
litigation for 17 years.

Justice Owen has delivered exem-
plary service on the Texas Supreme
Court, as affirmed by receiving positive
endorsements from every major news-
paper in Texas during her successful re-
election bid in 2000.

Justice Owen enjoys bipartisan sup-
port, and the American Bar Associa-
tion’s Standing Committee on the Fed-
eral Judiciary has unanimously voted
Justice Owen well qualified.

Filling judicial vacancies is a critical
duty of the Senate. I hope we will be
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able to move forward. I have asked the
Judiciary Committee to let us confirm
three of the four U.S. attorneys for the
State of Texas. The State of Texas has
four judicial districts. One of our U.S.
attorneys has been confirmed, but
three U.S. attorneys remain
unconfirmed. So we have appointed
leaders in those offices where we really
need to have permanent leaders, at
least a permanent leader during this
term, who will be able to lead the of-
fice and organize it and make sure we
are hiring and staffing the offices in
these important districts.

One of those has the largest caseload
in the United States, the Southern Dis-
trict of Texas. We need to have the
prosecutors on board. We need to make
sure the U.S. attorney who is going to
run the office is setting the priorities
for those offices. We know that our
border districts, both the Western and
Southern Districts, are the busiest dis-
tricts in America.

I ask that our U.S. attorneys in three
of the four Texas districts be confirmed
immediately. I had hoped we would do
it before the recess because these three
people are waiting and ready to go. All
three of them are in Government now.
They are not in private practice that
has to be tied up. They are assistant
U.S. attorneys and one is a magistrate.
They could make the moves swiftly
and begin to lead these offices.

I ask the Judiciary Committee, with
all due respect, to please expedite these
nominees for U.S. attorney, particu-
larly with Justice Priscilla Owen, who
is a personal friend of mine, who I
know to be of the very highest caliber.
Having been appointed May 9, 2001, and
not yet having a hearing I think is a
pretty difficult situation. She is so well
regarded by everyone who has appeared
before her in court or has practiced law
with her.

I ask that we have a fair hearing on
Justice Owen and that we be able to go
forward with our three U.S. attorneys
and Justice Priscilla Owen on an expe-
dited basis.

I thank the Chair, and I yield the
floor.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The senior assistant bill clerk pro-
ceeded to call the roll.

Mr. HATCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Vermont.

Mr. LEAHY. Mr. President, I love
reading Lewis Carroll. I remember
Lewis Carroll and ‘‘Alice in Wonder-
land.” When I hear the descriptions of
history today and listen to some of the
discussion in the Senate, it brings me
back to when I was a child. I extend my
appreciation to my colleagues on the
other side for livening our more serious
times with a little bit of fiction.

They talk about how terrible it is we
have some people—actually several of
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whom do not have blue slips—who have
been here for several months and we
have not had a hearing even though
they know some of the blue slips are
not in. We will be, as we go along,
scheduling hearings, as compared to
people who did have blue slips in when
the Republicans were in charge. I think
of Helene White. She waited 1,454 days.
I do not recall a single Member of the
Republican Party saying should she
not at least have a hearing; even if we
vote her down, should she not at least
have a hearing. She did not even have
a hearing or a vote in the committee;
1,454 days, not a word.

We have seen the crocodile tears
today. Even though we are moving
much faster than the Republicans ever
did when there was a Democratic Presi-
dent, we see these crocodile tears for
people who have been waiting a month
or 2 months or even 3 months. No rec-
ognition of course that for some of that
time the Republicans held the Senate
majority and for some of that time
they delayed the reorganization of the
Senate and no recognition of the num-
bers of vacancies and problems they
left for us to try to remedy. But 1,454
days?

I look at the other qualified nomi-
nees we had to wait for. There was an-
other one, Fifth Circuit. H. Alston
Johnson waited 602 days, no hearing.
There was James Duffy, Ninth Circuit,
546 days, no hearing. And Kathleen
McCree Lewis, extraordinarily com-
petent attorney, daughter of one of the
most respected solicitors general ever
in this country, she waited 455 days and
never received a hearing. There was
Kent Markus of the Sixth Circuit who
waited 309 days under the Republicans
and never got a hearing. And Robert
Cindrich of the Third Circuit who never
received a hearing in over 300 days.

Then there were the nominations
that were held up without a hearing
such as Judge James Beaty who waited
1,033 days, no hearing. James Wynn,
Fourth Circuit, 497 days, no hearing.
Enrique Moreno, Fifth Circuit, waited
455 days, never got a hearing. Jorge
Rangel, the Fifth Circuit, 454 days,
never received a hearing.

Allen Snyder, the D.C. Circuit; now I
will give them credit, he waited 449
days and finally did get a hearing. Of
course, they never brought it to a vote
in the committee, but he did receive a
hearing. He and Bonnie Campbell, the
former Iowa Attorney General had
hearings but never were on the Com-
mittee agenda for a vote.

So as I say, I enjoy fiction as much
as the next person. I heard a great deal
of it, along with the crocodile tears. It
did enliven an otherwise slow-moving
day.

On the one hand I know there are a
number of Republicans who do want ju-
dicial nominees to go forward. I have
had a dozen or more Republican Sen-
ators come to me and explain the situ-
ation they had in their State or their
circuit with a judge they needed at
home. I think in virtually every one of

S2215

those cases, certainly in most of them,
within a very few weeks, we had the
hearings on those judges. They are all
Republicans. We held hearings on
them. They cooperated in bringing
them forward. We put them on the
Committee agenda and we voted them
out, put them on the Executive Cal-
endar and the Senate confirmed them
and every single Democrat voted for
them—over 40 judges. They voted for
them, and they got through.

I remember shortly after the shift in
majority last summer when we had
nominations pending. We came to the
August recess. Normally what we do by
unanimous consent is keep the nomina-
tions here. The Republican leader said
and objected and by Senate rule then
all had to go back to the White House.
Although we tried to keep them here,
he objected. I was put in a bind and had
no nominees whatever pending, even
though I still held 2 days of hearings in
the August recess in anticipation of
the names coming back.

I got criticized by the Republicans
for holding hearings during the August
recess. Members get criticized for not
holding hearings immediately; Mem-
bers get criticized for holding hearings.
One Republican—one Republican—
showed up for 1 day of the 2-day hear-
ings on President Bush’s nominees and
we got the nominees through.

I am looking forward to see where we
are by July 10 of this year. That will be
1 year to the day from the time I had
a fully organized committee and could
start hearings. We held a hearing on ju-
dicial nominees, including a court of
appeals nominee the very next day on
July 11.

Incidentally, instead of going—as my
friends on the Republican side—month
after month after month after month
after month after month without even
holding a hearing on President Clin-
ton’s nominees, within 10 minutes of
the time the Senate adopted a resolu-
tion reorganizing, I noticed the first
set of hearings. They were on the cal-
endar within a few weeks thereafter,
notwithstanding the fact that up until
July there was not a single hearing on
any judge.

Democrats were not in charge from
the end of January until June and into
July. It was July when we took over a
committees and had assigned members.
The Republicans while in charge did
not hold a single hearing. Ten minutes
after the Senate reorganized, we start-
ed the process to hold hearings.

I mentioned what happened in the
past not to say this should be tit for
tat, by any means. I don’t believe in
that. The Republicans for 6 years under
President Clinton were delaying, stop-
ping hearings and not even allowing
nominees to have hearings and not al-
lowing them to have votes in the com-
mittee. And I knew if they had a vote
in Committee they could be voted down
and that would have been the end of it.
If they vote them up, they come to the
floor. That has been the precedent and
practice of the Committee. My concern
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was that they would not even give the
nominees hearings, scores of nominees.

Sadly, we did have one judge who
they voted through the committee
twice, and then on a party-line vote
voted him down on the floor, including
Senators who voted for him in the com-
mittee who then voted him down on
the floor. That was done without warn-
ing, without notice and on the first
party-line vote on the Senate floor to
defeat a judicial nominee I can remem-
ber. Even with the other controversial
nominations of the last several years,
such as the nomination of Judge Bork
to the Supreme Court, some Democrats
voted for him and some Republicans
against.

I do not believe in tit for tat and
have not engaged in pay back. I have
been here 27 years, several times in the
majority and several times in the mi-
nority. I believe we should go forward.
That is why I have been moving much
faster on judges than the Republicans
ever did for President Clinton.

I intend to continue to move faster.
We set up a process. When we have a
hearing, we have at least one court of
appeals judge, something not consist-
ently done during the time the Repub-
licans were in charge. I intend to do
that.

They can try to change what the
record is. They can try to change the
history.

I am stating what I intend to do. We
are moving to hold more hearings than
they did. We are moving faster on con-
firmations than the Republicans ever
did for President Clinton. I am not
going to put us back to the kind of
thing they did to President Clinton. Ul-
timately, it damages the independence
of the Judiciary.

However, I would like to see at least
a modicum of cooperation from the
White House. If they send up judges
from a circuit or State where they
have not sought any consensus from
the Senators from that State, of course
they will have difficulty. I have been
here with six Presidents from both par-
ties. Every one of those Presidents con-
sulted with Senators from the State
where the judges came from. That does
not mean Senators can nominate the
judges; the President nominates
judges. But they sought consensus
first. When they did this, they always
went through.

I have already voted for some 40 con-
servative Republican nominees as
judges from President Bush. I have
voted for more than 120 of the Presi-
dent’s executive branch nominees in
the Judiciary Committee, ranging from
U.S. attorneys to senior Justice De-
partment officials. I assume the judi-
cial nominations that we have consid-
ered were Republicans, and I assume
conservative Republicans; I voted for
all but one of them so far.

However, there has to be consensus.
And people that are not ideologues;
people who will enforce and apply the
laws and not try to remake them, and
people who will instill fairness in their
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courtrooms and those nominees I have
always supported, not people who will
legislate and make laws—that is our
job. We may do it poorly, but that is
our job.

This year we were talking about co-
operation. Senator GRASSLEY is one of
the most respected members of the
Senate Judiciary Committee, former
chairman of the Finance Committee. I
served with him both on the Judiciary
Committee and the Agriculture Com-
mittee for a quarter of a century. He
asked if we could proceed with Judge
Melloy of Iowa to the Eighth Circuit.
In the past, Republicans had held up
judges from Iowa. I thought Senator
GRASSLEY made a good case. I told him
I would proceed, as soon as we came
back in session this year. And I did.

We have also held hearings this year
on Judge Pickering and Judge Smith
at the request of Senators LOTT and
SPECTER. Senator ENzI asked for a
hearing on Terrence O’Brien of Wyo-
ming to the Tenth Circuit. We moved
as quickly as we could and held his
hearing this week. So the four Court of
Appeals nominees on whom we have
had hearings this year were each at the
request of a Republican Senator.

Of the 48 judicial nominations on
which we have had hearings —for those
who think this is partisan—25 came
from States with no Democrats in the
Senate and 12 came from States with
one Republican Senator. So 37 of the 48
nominees were basically from Repub-
lican States. We moved forward. That
is the bipartisanship I want. By the
way, the other 11 are not all from
States with two Democratic Senators.
Far from it. The remaining 11 include
four nominees to federal courts in the
District of Columbia and among them
was the former Republican Chief Coun-
sel of the Senate Judiciary Committee
for Senator HATCH.

It is difficult and takes a certain
amount of time to do this, but Sen-
ators often ask to move right away on
a nomination, and I try to be accom-
modating. But when Senators then
come on the floor and say we are not
moving fast enough on somebody else
well, we can only do so many.

Only 1 of over 160 nominees before
the Judiciary Committee over the last
nine months has been voted down.
When people ask: Why aren’t we mov-
ing faster and doing more? Part of the
answer is that it took 4 days over sev-
eral weeks to have hearings and a vote
on that one controversial nominee. In
those 4 days, let alone the hours and
hours and days of preparation, we
could have gotten a dozen judges
through. I dare say that we will spend
more time in the debate this afternoon
than we have debating the 14 judges
confirmed so far this year.

I inherited a vast number of judicial
vacancies, including longstanding
problems, especially political prob-
lems. I am doing my best to change
that. I am doing my best to move for-
ward.

I urged that we get rid of the secret
holds and make blue slips public. And

March 21, 2002

now we finally have. Republicans did
not do that when they were in the ma-
jority. I have urged the Rules Com-
mittee to take the position, if the
Democrats are in majority next year,
to divide the budget 50/50. I have had
Republicans chair portions of hearings
this year and have reported bills intro-
duced by Republican Senators. These
things did not occur in the recent past.

If we stop the partisanship and the
confrontational tactics of last year and
this last week and if we show coopera-
tion, if the White House got involved
and did those things, we could speed
this up. Consult and work with Sen-
ators—we will go forward faster.

The President, for whom I have great
respect, has had an enormous amount
on his plate since September 11. I un-
derstand. However, there are some, un-
fortunately, who advise him who come
with the idea they can only have
judges they have signed off on by par-
ticular special interest groups. Then
there will be a confrontational battle.
It should not be that way.

Check how it was done under the last
six Presidents with whom I have
served. Find out how it was done. It
was done by trying to work together. If
we do that, maybe things were work
more smoothly. Instead, the Presi-
dent’s key political adviser in the
White House appeared before an ideo-
logical advocacy group last week and
committed—actually, recommitted—
the administration to selecting judicial
nominees to reflect a hard right ide-
ology, an ends-oriented judicial philos-
ophy. That is unfortunate. Can you
imagine if Bill Clinton had gone before
a group and said: I am only going to se-
lect judicial nominees to reflect a hard
left ideology, and an ends-oriented ju-
dicial philosophy? You thought some
had to wait 1,000 days to even have a
hearing or were denied a hearing—can
you imagine what would have happened
if the Clinton administration had done
that? It is wrong when the Bush admin-
istration does that.

All that says is, if that person is con-
firmed and if you are a litigant before
that judge, basically what the Presi-
dent’s political adviser was saying is,
unless you reflect a hard right ideology
and an ends-oriented judicial philos-
ophy, forget about coming before this
judge because you are not going to
have fair treatment.

People ask me if I have a litmus test.
I sure do. My litmus test has been the
same with the six Presidents with
whom I served, and I voted against
Democratic nominees when I believed
they didn’t follow this litmus test.
That is, if somebody comes before that
judge, whether they are conservative,
liberal, rich, poor, white, black, Repub-
lican, Democrat, north, south, wher-
ever they are from, plaintiff or defend-
ant—they can look at that judge and
say: Whatever happens in this case, I
know I have had a fair judge. That is
my one litmus test.

When the Presidential adviser actu-
ally goes before a political advocacy
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group and says we are not going to do
that, we have to have nominees who re-
flect a hard right ideology and an ends-
oriented judicial philosophy, that is
wrong. That is wrong.

Actually, what that tells me is that
rather than succumb to a notion of ad-
vice and rubberstamp, we had better do
what the Constitution says, advice and
consent, and go through the process
carefully.

I say, again, we are scheduling hear-
ings on judicial nominations and have
continued to schedule hearings in spite
of the unfair criticism because I do
want to get through as many good
judges as possible and fill as many of
the vacancies I inherited as fast as pos-
sible. I will consider a number of fac-
tors: Consensus of support for the
nominee, the needs of the court for
which he was nominated, and the inter-
ests of the home State Senators.

I have served with 270 Senators, I be-
lieve, since I have been here. I have
found more and more how important it
is to rely on the views of home State
Senators, Republican and Democratic
alike.

Mr. President, how much time re-
mains to the Senator from Vermont?

The PRESIDING OFFICER (Mr.
REED). The Senator from Vermont has
approximately 8 minutes remaining.

Mr. LEAHY. I have tried, again, to
include at hearings judges Senators
have asked for in both parties, includ-
ing the court of appeals nominees, in-
cluding hearings this year. I attempted
to comply with the requests of Sen-
ators GRASSLEY, LOTT, SPECTER, and
ENzI. We did that.

One was voted down. I know the Re-
publican leader, who has been my
friend for years, was disappointed at
the committee vote on the nomination
of Judge Charles Pickering. He argued
strongly for the judge, as he should.
The Senator from Kentucky, Mr.
McCONNELL, argued strongly for him
and gave an excellent argument for
him before the committee, as did the
Senator from Ohio, Mr. DEWINE.

I tried to afford Judge Pickering—
who, incidentally, still has a lifetime
tenure as a Federal judge—every cour-
tesy. I extended the time. I had a sec-
ond hearing. I extended the time for
the vote. I was willing to do all that.

But I still have to decide how I vote.
I remember for a Democratic President
and a nominee he very much wanted, I
voted against him for some of the same
reasons, the exact same reasons, in
fact, that I voted against Judge Pick-
ering. He was voted down in the com-
mittee—just as Judge Pickering was,
and that was the end of it.

I do not want to go back to the situa-
tion where almost a third of President
Clinton’s court of appeals nominees
waited more than 300 days from nomi-
nation to confirmation, an average of
441 days for these individuals; nearly a
quarter waited more than a year, 20
percent waited more than 500 days, 6
waited more than 700 days, 2 waited
more than 1,000 days, and one waited
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more than 4 years—if they got hearings
at all.

Judge Helene White of Michigan
waited more than 4 years. She never
got a hearing. In fact, 56 percent of
President Clinton’s circuit court nomi-
nees in the last Congress, nominated or
renominated in 1999-2000, were not
acted upon by the Judiciary Com-
mittee. I am trying to repair that dam-
age.

That is why we are moving forward—
we are moving forward as quickly as
we can, and I will continue to do that.

No matter what is said on the other
side, no matter how much things are
taken out of context, no matter how
much fiction we hear on the floor from
that side, I will move them forward.

Mr. President, how much time is re-
maining?

The PRESIDING OFFICER. The Sen-
ator from Vermont controls approxi-
mately 4 minutes 50 seconds. The time
of the Senator from Utah has expired.

Mr. LEAHY. I understand some of my
time has already been given to the Re-
publican side previously; is that cor-
rect?

The PRESIDING OFFICER. Five
minutes has been offered to the Sen-
ator from Kansas, Mr. BROWNBACK.

Mr. LEAHY. I believe we also gave
time to the Senator from Texas, did we
not?

The PRESIDING OFFICER. She has
already consumed that time.

Mr. LEAHY. I tried to help, just to be
fair. Let me say this, in the remaining
3 minutes.

It doesn’t have to be this way. We are
moving far more rapidly than the Re-
publicans did when they were in charge
and President Clinton was President.

We have had a lot that has gone on in
the past few months. I have not used
the events and aftermath of September
11 as an excuse but have instead con-
tinued to hold hearings and votes on
judicial nominees. Some of the Repub-
lican special interest groups pooh-pooh
the fact that we even would refer to
the events of September 11. They allow
it as a justification for many things
and an excuse for everybody else but
not for the Judiciary Committee. Well,
we have not made excuses. Instead, we
build a good record.

We actually had to put together an
antiterrorism bill during that time,
which we did, one which the President
certainly felt good about. He praised
me and Senator HATCH for our work on
that.

We had to do that. We had this build-
ing that we are in right now emptied
because of an anthrax scare. Most of
our staffs, Republican and Democratic,
are in the Dirksen and Hart Buildings.
That was vacated for a period of time
because of anthrax. The Hart Building
was vacated for a very considerable pe-
riod of time.

I was one of those who received an
anthrax letter designed to kill me, as
was Senator DASCHLE. Me and my
staff—it turns out there was enough
anthrax to kill an awful lot more peo-
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ple than that. So this has not been a
usual year.

But as I pointed out in the charts
earlier, in the 9 months the Democrats
have controlled this committee, we
have done more than during any com-
parable period during the time when
the Republicans controlled the com-
mittee.

I am assuming—and I pray—this
country will not face something simi-
lar to September 11 again. I assume
and I pray that our Capitol will not
face something like that again.

I take a moment to applaud the
brave men and women of our Capitol
Police and the work of our Secretary of
the Senate and Sergeant at Arms in
protecting us up here.

I have talked with the White House
about one simple procedure they could
do without giving up any of their
rights or any of their privileges. One
simple procedure they could do, which
would take 4 or 5 weeks off many judi-
cial nominations. They could poten-
tially be able to go to hearing 4, 5, or
6 weeks faster if the White House
would simply speeding up the process
of getting all the paperwork and the re-
views done and getting them up here.

Those are things that can be done.

Mr. President, how much time re-
mains?

The PRESIDING OFFICER. Forty
seconds.

Mr. LEAHY. Mr. President, this has
been a good debate. I might ask the
Senate to pass a resolution that just
said very simply the Democratic ma-
jority will be required to go at the
same pace that the Republican major-
ity did under President Clinton. But I
have a feeling, if we did that, President
Bush would be very upset because I
have a feeling he does not want us to
go back to the procedures used when
his party controlled the Senate. We
will not.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. HATCH. Mr. President, I ask
unanimous consent to take 4 minutes
of the leader’s time.

The PRESIDING OFFICER. Is there
objection?

Mr. LEAHY. Mr. President, I am
going to object. I will tell you why. We
have given more than that amount of
time. If somebody had told me they
wanted to, I would have given time
from my own time. We have already
given the time.

Mr. HATCH. How about 2 minutes of
leader’s time? Would you be gracious
enough for that?

Mr. LEAHY. If the leader wants to, of
course, I will yield to him.

The PRESIDING OFFICER. Does the
Senator from Vermont object?

Mr. LEAHY. Yes.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, let me re-
phrase my question. As ranking mem-
ber of the Judiciary Committee, I am
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asking my colleague to consent to 2
minutes of the leader’s time to be used
by me. I don’t think he would be to-
tally displeased with what I have to
say.

Mr. LEAHY. Would I then have 2
minutes available to me if I wish to use
it?

Mr. HATCH. I agree to that.

Mr. LEAHY. I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Utah.

Mr. HATCH. Mr. President, I person-
ally thank the distinguished chairman
the Judiciary Committee for doing the
job he is doing on district court nomi-
nees. The problem here is not just re-
porting nominees—although we think
more should be approved—it is 31 cir-
cuit court vacancies. A number of them
are judicial emergencies, as defined by
the Administrative Office of the
Courts.

But I have listened to my colleague’s
comments about holding hearings when
Senators have asked him to do so. I
have been patient for many months,
but I do believe I have to say this
today. I am Ranking Member of the Ju-
diciary Committee. It was just there 2
days ago when one of my judges was
given a hearing, Professor Paul Cassell.
His nomination had been pending since
June of last year. I don’t understand
waiting this long. And the second judge
nominated for a spot in my home state
of Utah, Michael McConnell, has not
had a hearing even though I have been
promised one. I have requested at least
15 times for these two to get hearings,
to be marked up in committee, and to
be brought to the floor. Michael Mc-
Connell’s nomination probably enjoys
the widest and most vociferous support
of legal scholars from all across the po-
litical spectrum—Democrats and Re-
publicans of any currently pending
nominee.

I would like to have the courtesy ex-
tended to me that I extended to the
distinguished Chairman when he was
the Ranking Member. I believe it is
time for me to raise this issue because
I have been very upset that this hasn’t
happened.

Last, but not least, keep in mind—ev-
erybody listening to this debate—that
the Senate confirmed 377 Clinton
judges, which is only 5 fewer than the
all-time champion, Ronald Reagan,
who got 382 judges confirmed. And both
had 6 years of a Republican Senate—
which was the opposite party for Presi-
dent Clinton and the allied party for
President Reagan. Both got essentially
the same number of judges. In fact,
Clinton would have had more had it
not been for Democratic holds and ob-
jections.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, as I said
earlier, we will continue to move at a
faster pace on the nominees for Presi-
dent Bush than the Republicans ever
did with nominees of President Clin-
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ton. I will continue to move at a faster
pace for them. I will continue to try to
overcome the objections to hearings on
Senator HATCH’s nominees, and we will
have a hearing.

I yield the remainder of my time.

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 3040 offered by Senator REID of Ne-
vada.

Mr. LEAHY. Mr. President, I ask for
the yeas and nays.

Mr. HATCH. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The Sen-
ator from Vermont asked for the yeas
and nays.

Mr. HATCH. I suggest the absence of
a quorum, Mr. President, until the mi-
nority leader arrives.

The PRESIDING OFFICER. The
Chair has to determine if there is a suf-
ficient second for the yeas and nays.

Is there a sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. HATCH. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LOTT. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. Mr. President, I thank
Senator HATCH for trying to put in the
quorum so I would have an opportunity
to make some very brief remarks. I
hope everybody understands that was
what was going on—to give me a
chance to be here and just wrap up
some of what needs to be pointed out
again before we get to a vote.

We have a real problem in the Sen-
ate. I think it could be a growing prob-
lem. We are very concerned about the
nominees who are being moved and
those who are not being moved; and,
more specifically, the fact that the
first eight circuit court judges have
not been moved, have not been voted
on, and, in fact, have not even had a
hearing. I believe that is accurate. The
first eight, to go back to May 9, 2001,
an outstanding group of nominees, men
and women and minorities, have not
had any opportunity to make their
case, to be voted on in the Senate Judi-
ciary Committee, and be voted on in
this Chamber.

That is what our resolution says.
That is all it says. This is not a quan-
tum leap, saying you have to have a
hearing, you have to vote, you have to
bring it to the floor, and you have to
get it done. But it does say that in the
interest of administration of justice,
the Judiciary Committee shall hold
hearings at least on the nominees sub-
mitted by the President on May 9, 2001,
by May 9, 2002.

That seems like a very small step, to
move toward some progress being made
and helping to begin to cure some very
frayed feelings about the way the Judi-
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ciary Committee acted with regard to
Judge Pickering. But moving beyond
that and moving into the broader
sense, one judge will not this session
make. But this pattern is a major prob-
lem.

Conversely, the other resolution just
says that the Judiciary Committee
should move forward expeditiously on
these nominees. Goodness gracious,
that is not saying very much, it doesn’t
appear to me. I hope they will be mov-
ing forward expeditiously.

But what does it mean? Does it mean
they are going to get a hearing? Does it
mean it is going to get some actual re-
sult? No.

That is basically the difference. One
resolution says that these outstanding
nominees—I will not list their names
because I am sure they have been
talked about individually and collec-
tively—should at least have a hearing
by May 9. The other resolution says it
should be considered expeditiously.

The point is, though, to highlight
this issue, this will not be the last res-
olution in this area, unless we begin to
see some fair progress. There will be
others. And they perhaps will be more
pointed.

But it goes to the much bigger ques-
tion of how we are going to go through
the rest of this session, how these
nominees are going to be treated, and,
as a matter of fact, how we are going
to act on legislation.

I urge my colleagues to vote on both
sides of the aisle for the resolution
that would lead to results and that is
the one that calls for hearings by the
specified date of May 9, 2002.

I yield the floor.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. DASCHLE. Mr. President, I can
certainly appreciate the frustration ex-
pressed by some of our colleagues. We
have been there. We know how frus-
trating it is to have judges who are not
given the time and attention, and the
fair consideration they deserve. Be-
cause we have experienced that all too
often while we were in the minority.

What we have attempted to do is re-
spond to that frustration by doing
what we have said we were going to do
from the very beginning, that we were
going to treat judges fairly, we were
going to try to do as much as we could
to move them quickly. And we believe
we have done that.

I do not recall a time when our Re-
publican colleagues ever agreed to hold
at least one hearing on a circuit court
judge with every group of district court
judges receiving hearings. But that is
exactly what our chairman of the Judi-
ciary Committee has committed to do.

I will look at the numbers, and we
can compare statistics all day long, but
all one has to do is look at the bottom
line. We have exceeded their record in
many ways. In 9 months, we have con-
firmed more judges than the Repub-
licans confirmed in President Reagan’s
first year—12 months. We have con-
firmed more circuit court judges al-
ready this year than Republicans did in
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1996 when they confirmed zero circuit
court judges. But we can compare these
back and forth. What I am simply pre-
pared to do today—as you have heard
Senator LEAHY and members of our
committee say on so many occasions—
is to say, we are going to deal with
these judges fairly and expeditiously. I
think our record shows that.

I thank Senator LEAHY for his leader-
ship, for the commitment he has made,
and for the diligence he has shown in
getting us to this point.

Forty-two judges have been con-
firmed; 7 circuit court judges have al-
ready been confirmed. What Senator
LEAHY and the Judiciary Committee
are now saying is, we will improve
upon that in the coming weeks and
months. When you look at what we will
have been able to do by the end of this
session, I think everyone will be able
to say, without equivocation: You have
done a good job.

That is what we are committing to
do. That is what our resolution says.
That is why I believe, very strongly,
that supporting the Democratic resolu-
tion is, again, supporting the clear in-
tent of our caucus and of this Senate
that these nominees are going to get
fair treatment. We are determined to
do that. And we will demonstrate that
with each passing week.

I yield the floor.

VOTE ON AMENDMENT NO. 3040

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 3040. The yeas and nays have been
ordered. The clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from Wyoming (Mr. ENZI) and
the Senator from Alaska (Mr. STEVENS)
are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 97,
nays 1, as follows:

[Rollcall Vote No. 56 Leg.]

YEAS—97
Akaka Dodd Levin
Allard Domenici Lieberman
Allen Dorgan Lincoln
Baucus Durbin Lott
Bayh Edwards Lugar
Bennett Ensign McCain
Biden Feingold McConnell
Bingaman Feinstein ; 5
Bond Fitzgerald ﬁ}ﬁulskl
Boxer Frist -~ .
Breaux Graham Murkowski
Brownback Gramm Murray
Bunning Grassley Nelson (FL)
Burns Gregg Nickles
Byrd Hagel Re?d
Campbell Harkin Reid
Cantwell Hatch Roberts
Carnahan Helms Rockefeller
Carper Hollings Santorum
Chafee Hutchinson Sarbanes
Cleland Hutchison Schumer
Clinton Inhofe Sessions
Cochran Inouye Shelby
Collins Jeffords Smith (NH)
Conrad Johnson Smith (OR)
Cc‘)rglne Kennedy Snowe
Craig Kerry Specter
Crapo Kohl Stabenow
Daschle Kyl Thomas
Dayton Landrieu
DeWine Leahy Thompson
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Wellstone
Wyden

Voinovich
Warner

NAYS—1
Nelson (NE)

NOT VOTING—2
Stevens

Thurmond
Torricelli

Enzi

The amendment (No. 3040) was agreed
to.

VOTE ON AMENDMENT NO. 3033

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 3033 offered by the Republican lead-
er.

Mr. HATCH. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from Wyoming (Mr. ENZI) and
the Senator from Alaska (Mr. STEVENS)
are necessarily absent.

The PRESIDING OFFICER (Mr.
JOHNSON). Are there any other Sen-
ators in the Chamber desiring to vote?

The result was announced—yeas 47,
nays 51, as follows:

[Rollcall Vote No. 57 Leg.]

YEAS—47
Allard Fitzgerald Murkowski
Allen Frist Nickles
Bennett Gramm Roberts
Bond Grassley Santorum
Brownback Gregg Sessions
Bunning Hagel Shelby
gurnsb . galt‘?h Smith (NH)
ampbe: elms ;

Chafee Hutchinson Smith (OR)

: Snowe
Cochran Hutchison Specter
Collins Inhofe pecte
Craig Kyl Thomas
Crapo Lott Thompson
DeWine Lugar Thurmond
Domenici McCain Voinovich
Ensign McConnell Warner

NAYS—51
Akaka Dodd Levin
Baucus Dorgan Lieberman
Bayh Durbin Lincoln
Biden Edwards Mikulski
Bingaman Feingold Miller
Boxer Feinstein Murray
Breaux Graham Nelson (FL)
Byrd Harkin Nelson (NE)
Cantwell Hollings Reed
Carnahan Inouye Reid
Carper Jeffords Rockefeller
Cleland Johnson Sarbanes
Clinton Kennedy Schumer
Conrad Kerry Stabenow
Corzine Kohl Torricelli
Daschle Landrieu Wellstone
Dayton Leahy Wyden
NOT VOTING—2

Enzi Stevens

The amendment (No. 3033) was re-
jected.

Mr. DASCHLE. I move to reconsider
the vote.

Mr. REID. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

Mr. DASCHLE. Mr. President, we are
currently consulting about the remain-
der of the day. It is fair to say Senators
should expect additional rollcall votes.
We are hoping we might reach an
agreement procedurally on how to
make additional progress on the bill
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during the remaining hours of today.
At this point we cannot say with any
confidence what tomorrow holds. It de-
pends, in part, on what the schedule
will be for the remainder of the day.
We are working to arrange for addi-
tional votes and consideration of addi-
tional amendments. We will propound
that request as soon as it becomes
available.

———

PROVISION FOR CONDITIONAL RE-
CESS OR ADJOURNMENT OF CON-
GRESS

Mr. DASCHLE. I have a request re-
garding the adjournment resolution. It
has been approved by the Republican
leader.

I ask unanimous consent the Senate
now proceed to the adjournment reso-
lution which is at the desk, H. Con.
Res. 360.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The assistant legislative clerk read
as follows:

The House concurrent resolution (H. Con.
Res. 360) providing for a conditional adjourn-
ment of the House of Representatives and
conditional recess or adjournment of the
Senate.

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. DASCHLE. I ask unanimous con-
sent that the concurrent resolution be
agreed to and the motion to reconsider
be laid upon the table with no inter-
vening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (H. Con.
Res. 360) was agreed to, as follows:

H. CoN. RES. 360

Resolved by the House of Representatives (the
Senate concurring), That when the House ad-
journs on the legislative day of Wednesday,
March 20, 2002, or Thursday, March 21, 2002,
on a motion offered pursuant to this concur-
rent resolution by its Majority Leader or his
designee, it stand adjourned until 2 p.m. on
Tuesday, April 9, 2002, or until Members are
notified to reassemble pursuant to section 2
of this concurrent resolution, whichever oc-
curs first; and that when the Senate recesses
or adjourns at the close of business on Thurs-
day, March 21, 2002, Friday, March 22, 2002, or
Saturday, March 23, 2002, on a motion offered
pursuant to this concurrent resolution by its
Majority Leader or his designee, it stand re-
cessed or adjourned until noon on Monday,
April 8, 2002, or at such other time on that
day as may be specified in the motion to re-
cess or adjourn, or until Members are noti-
fied to reassemble pursuant to section 2 of
this concurrent resolution, whichever occurs
first.

SEC. 2. The Speaker of the House and the
Majority Leader of the Senate, acting jointly
after consultation with the Minority Leader
of the House and the Minority Leader of the
Senate, shall notify the Members of the
House and the Senate, respectively, to reas-
semble at such place and time as they may
designate whenever, in their opinion, the
public interest shall warrant it.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.
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