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ANDEAN TRADE PREFERENCE
EXPANSION ACT—Continued

The PRESIDING OFFICER. The Sen-

ator from Mississippi.
AMENDMENT NO. 3406

Mr. LOTT. Parliamentary inquiry,
Madam President. What is the pending
order of business?

The PRESIDING OFFICER. There is
a motion to table the Allen amend-
ment.

Mr. LOTT. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.

The question is on agreeing to the
motion.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. NICKLES. I announce that the
Senator from North Carolina (Mr.
HELMS) and the Senator from Arkansas
(Mr. HUTCHINSON) are necessarily ab-
sent.

The yeas and nays resulted—yeas 49,
nays 49, as follows:

[Rollcall Vote No. 119 Leg.]

YEAS—49
Allard Enzi Murkowski
Baucus Frist Nelson (FL)
Bennett Gramm Nelson (NE)
Bond Grassley Nickles
Breaux Gregg Reid
Brownback Hagel Roberts
Burns Hatch Santorum
Byrd Hutchison Smith (NH)
Campbell Inhofe Smith (OR)
Chafee Inouye Stevens
Cochran Jeffords Thomas
Conrad Kyl Thompson
Craig Lincoln Torricelli
Crapo Lott Voinovich
Daschle Lugar Wyden
Domenici McCain
Ensign McConnell

NAYS—49
Akaka Dorgan Mikulski
Allen Durbin Miller
Bayh Edwards Murray
Biden Feingold Reed
Bingaman Feinstein Rockefeller
Boxer Fitzgerald Sarbanes
Bunning Graham Schumer
Cantwell Harkin Sessions
Carnahan Hollings Shelby
Carper Johnson Snowe
Cleland Kennedy Specter
Clinton Kerry Stabenow
Collins Kohl Thurmond
Corzine Landrieu Warner
Dayton Leahy Wellstone
DeWine Levin
Dodd Lieberman

NOT VOTING—2

Helms Hutchinson

The VICE PRESIDENT. On this ques-
tion, the yeas are 49, the nays are 49.
The Senate being equally divided, the
Vice President votes ‘‘yes,” and the
motion to table is agreed to.

Mr. GRAMM. I move to reconsider
the vote.

Mr. LOTT. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER (Mrs.
CLINTON). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Mr. REID. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Madam President, I ask
unanimous consent there be 30 minutes
equally divided in the usual form prior
to a vote in relation to the Hutchison
amendment No. 3441; that upon disposi-
tion of the Hutchison amendment, the
Kerry amendment No. 3430, be the
pending business, with 60 minutes for
debate equally divided and controlled
in the usual form prior to a vote in re-
lation to the amendment; that upon
disposition of the Kerry amendment,
the Senate resume the Dorgan amend-
ment No. 3439, there be 30 minutes of
debate controlled by Senator DORGAN,
and that at the use or yielding back of
that time, the amendment be with-
drawn without further intervening ob-
jection or debate; that no second-de-
gree amendments be in order to either
the Hutchison or Kerry amendments
covered under this unanimous consent
agreement prior to a vote in relation to
the amendments.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. This last vote took a long
time; the vote this morning took a
long time. The Democrats and the Re-
publicans are now even. We will have 25
minutes, the majority said, before we
will cut off the votes. Everyone should
be on notice. That means whether we
have a hearing with the Defense De-
partment or we are in a car wreck in
front of the Labor Department, it
doesn’t matter, after 25 minutes we
will cut off the vote.

Mr. LOTT. Having been in the same
position on how long these votes re-
quire, I understand and support what
the assistant majority leader stated.
We need to bring these votes to a con-
clusion.

I must add, though, in the last vote
we did have a Senator who had been in-
volved in a little accident and had to
take a little extra time to get here;
otherwise, we would not have asked it
be held so long. I think it is fair notice
that everyone realize we have a lot of
work to do. We cannot hold every vote
open 20 or more minutes. We will try to
cooperate with the democratic leader-
ship in that effort.

Mr. REID. If the Republican leader
will yield, the votes are 15 minutes; we
will extend them an extra 10 minutes.
The votes are still 15 minutes.

The PRESIDING OFFICER. The Sen-
ator from Texas.

AMENDMENT NO. 3441

Mrs. HUTCHISON. Madam President,
I call up amendment No. 3441 and ask
for its immediate consideration.

The PRESIDING OFFICER (Mr. CAR-
PER). The Senator from Texas is recog-
nized.

Mrs. HUTCHISON. I introduce this
amendment to the trade package. I
strongly support the bill on the floor,
including the Andean Trade Preference
Act and the Generalized System of
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Preferences. These programs seek to
help the Andean countries of Bolivia,
Columbia, Ecuador, and Peru, and
other developing nations, by applying
preferential treatment for their ex-
ports.

We want to reduce and eliminate tar-
iffs on imports from these countries to
help them develop stronger economies.
These programs benefit both countries.
They improve the lives of the citizens
of the exporting countries through im-
proved economic conditions. These pro-
grams give open access to the U.S.
market, the best market in the world.

For example, since the Andean Trade
Preference Act went into effect in 1991,
the Andean nations have experienced
$3.2 billion in new output and $1.7 bil-
lion in new exports. This has led to the
creation of more than 140,000 legiti-
mate jobs in the region. These pro-
grams help the United States by devel-
oping better markets for our exports. If
we can help developing countries in-
crease economic growth and pros-
perity, they, then, will demand more
imports, which will, of course, provide
U.S. manufacturers with more con-
sumers for their products.

Another important benefit of the An-
dean Trade Preference Act is that by
providing for the people of these re-
gions employment opportunities in le-
gitimate businesses, we hope to keep
them from needing or wanting or in
any way being drawn to narcotics busi-
nesses. This contributes greatly to pro-
moting stability in the area and to our
efforts to reduce the flow of illegal
drugs across our borders.

It is clear that the Andean Trade
Preference Act and the Generalized
System of Preferences help both sides.
Since we are giving a benefit to these
countries, however, we do have the
right to expect something in return to
ensure that we do not help countries
that may work against our interests in
other ways. For this reason, we have
established conditions that a country
must meet in order to qualify as a ben-
eficiary.

Conditions we have required in the
past include that a beneficiary not be a
Communist-controlled country; that it
has not nationalized or expropriated
property of U.S. citizens; that it en-
force the protection of intellectual
property of U.S. citizens; certainly we
want it to recognize binding arbitra-
tion awards in favor of U.S. citizens;
we want to make sure they give pref-
erential treatment to the United
States if they give it to other devel-
oped nations; we want to make sure
that any country with which we have
these preferences is a signatory to an
extradition treaty with the United
States; and we want to make sure they
recognize workers’ rights.

In the bill before the Senate today we
add seven more criteria that the Presi-
dent must consider before designating
a country a beneficiary, including
whether the country has demonstrated
a commitment to the WTO and to ne-
gotiating a Free Trade Area of the



May 21, 2002

Americas; that the protection of intel-
lectual property rights is consistent
with the Uruguay Round agreement;
that the country provides specific
workers rights; demonstrates a com-
mitment to eliminating the worst
forms of child labor; that the country
has met counter-narcotics certification
criteria; that the country has taken
steps to implement an anti-corruption
convention; and that government pro-
curement procedures are transparent
and nondiscriminatory.

As I have looked at this list of cri-
teria, I noticed a glaring omission. We
are in the middle of a war on terrorism;
yet there is no requirement that a
country with which we would have fair
trade and give preferences would sup-
port us in that war. It is clear we are
fighting a war for freedom itself. We
can’t win this war alone. We need the
help of our friends and allies around
the world, for example, to track down
terrorist cells or to cut off funds. More
than $100 million in assets of terrorists
and their supporters have been frozen
around the world. Of that $100 million,
the United States has frozen about $30
million. The other $70 million has been
cut off by various allies. We must have
the cooperation of allies and friends if
we are going to defeat the enemy of
freedom.

I am introducing an amendment
today that establishes a requirement in
addition to the seven new requirements
that we have included in the bill before
the Senate that the country support
our efforts in the war on terrorism in
order to receive beneficiary status
under the Andean Trade Preference Act
or Generalized System of Preferences.
The kind of help that each country can
give will vary and it may depend on the
circumstances a particular country
faces, the opportunity presented to it.
Some will help us militarily, some will
cut off funds, while others will share
intelligence which can be very helpful,
very important. Some may do so pub-
licly, some privately. It is even pos-
sible a country may not have an oppor-
tunity to provide anything but moral
support, but we want that moral sup-
port.

We want the country to be on the
record helping us in the fight for free-
dom and making sure that a terrorist
network cannot gain a foothold in any
country with whom we have trade pref-
erences.

I don’t think it would be appropriate
to try to specify the kind of help that
a country must give. But I believe we
must make it clear that we expect the
country receiving preferences from the
United States with whom we will start
trade, we will have commerce, we will
send goods in, and we will hopefully ex-
port goods from that country to the
United States—there will be a lot of
commerce. We need to make sure that
the people with whom we are trading
will respect this war on terrorism and
be helpful to our country in rooting
out terrorism wherever it may be.

I hope my colleagues will support
this effort. I certainly think it is going
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to be very important for us to have the
help of every nation on Earth. Every
nation that is freedom loving is also a
nation that is at risk, if we don’t win
this war on terrorism. If these terror-
ists can defeat the United States of
America, they will try to take over the
world and wipe out freedom wherever it
may be. We are in this together. We
must have the full cooperation of every
country with whom we are trading.

The bill before us today is going to
put America, I hope, in a much better
position to have better trade relations
with countries around the world. The
Andean Trade Preference Act has been
in place but has lapsed. These poor
countries are certainly good partners.
We want to continue to have good
trade relations with these countries
and help them build democracies and
stable governments.

There are 130 free trade agreements
in the world. The United States is
party to only three. The Andean Trade
Preference Act has lapsed. We will
hopefully renew it with passage of this
legislation. But there are 130 agree-
ments in the world, and the United
States is party to only three. That is
not a tenable situation.

We need to open our markets. We
need to provide more jobs in America
by exporting products. We need to help
other countries have access to the
great market of the United States of
America which has the greatest con-
sumer capacity in the world. We need
to be open to these countries that need
this kind of help to stabilize their own
governments. It is in everyone’s best
interest that we have free and fair
trade. It promotes freedom and democ-
racy.

If we are going to have free and fair
trade to promote freedom and democ-
racy, we should certainly require that
people help us in the war on terrorism.
The war on terrorism is the war to pro-
tect freedom in the world. It goes hand
in hand with free and fair trade, de-
mocracy, free enterprise, and open gov-
ernment. But we must also win the war
on terrorism and protect freedom for
ourselves, our allies, and our trading
partners throughout the world.

I urge my colleagues to support this
amendment to add the eighth criteria
to the seven that the President would
use to select countries that would re-
ceive the preferences of our country.

I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second? At the moment,
there is not a sufficient second.

The Senator from Montana.

Mr. BAUCUS. Mr. President,
liamentary inquiry.

Mrs. HUTCHISON. I asked for the
yveas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mrs. HUTCHISON. Mr. President, I
inform the Senator from Montana that
if there is no one on the other side, I
am prepared to yield back the time.

par-
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The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I think
the Senator from Texas has a good
idea. Under current law, there is dis-
cretion but this would extend benefits.
Certainly strong consideration should
be given to a country’s support or lack
of support for our war on terrorism.

I think the Senator has added a very
valuable additional criteria to the
President’s which should be considered.
I urge all Senators to support the
amendment.

I yield the remainder of our time. We
are ready for a vote.

The PRESIDING OFFICER. All time
is yielded. The question is on agreeing
to the amendment. The yeas and nays
have been ordered, and the clerk will
call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from North Carolina (Mr.
HELMS), the Senator from Tennessee
(Mr. THOMPSON), the Senator from Ar-
kansas (Mr. HUTCHINSON), and the Sen-
ator from New Hampshire (Mr. GREGG)
are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 96,
nays 0, as follows:

[Rollcall Vote No. 120 Leg.]

YEAS—96

Akaka Domenici Lugar
Allard Dorgan McCain
Allen Durbin McConnell
Baucus Edwards Mikulski
Bayh Ensign Miller
Bennett Enzi Murkowski
Biden Feingold Murray
Bingaman Feinstein Nelson (FL)
Bond Fitzgerald Nelson (NE)
Boxer Frist Nickles
Breaux Graham Reed
Brownback Gramm Reid
Bunning Grassley Roberts
Burns Hagel Rockefeller
Byrd Harkin Santorum
Campbell Hatch Sarbanes
Cantwell Hollings Schumer
Carnahan Hutchison Sessions
Carper Inhofe Shelby
Chafee Inouye Smith (NH)
Cleland Jeffords Smith (OR)
Clinton Johnson Snowe
Cochran Kennedy Specter
Collins Kerry Stabenow
Conrad Kohl Stevens
Corzine Kyl Thomas
Craig Landrieu Thurmond
Crapo Leahy Torricelli
Daschle Levin Voinovich
Dayton Lieberman Warner
DeWine Lincoln Wellstone
Dodd Lott Wyden

NOT VOTING—4
Gregg Hutchinson
Helms Thompson

The amendment (No. 3441) was agreed
to.

Mr. BAUCUS. Mr. President, I move
to reconsider the vote.

Mr. REID. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 3430

The PRESIDING OFFICER. Under
the previous order, there is 60 minutes
on the Kerry amendment No. 3430.

Mr. BAUCUS. Mr. President, the next
amendment is the Kerry amendment,
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as the Chair announced, with 60 min-
utes evenly divided. I am just going to
take a few minutes until the Senator
from Massachusetts is back, so he can
speak on his amendment.

Very briefly, this amendment may
sound good on the surface, but for very
compelling reasons it is not a good
idea. It is a very bad idea. I will tell
you why. It is true that under current
law, one has the argument that foreign
investors are at an advantage com-
pared to domestic investors in seeking
to protect their rights, say, in a fifth
amendment takings question regard-
ing, say, an environmental statute.
The Methanex case dealing with
MTBEs in California has not yet been
resolved, but there is an argument that
foreign investors in this case are in a
more advantageous position than a
U.S. investor with respect to the same
kind of proceeding, and that is because
of the way investor-state relationship
rights are written under chapter 11 of
NAFTA.

There are many treaties which gov-
ern investor-state relations that are
causing some question. One is the one
I mentioned. I will not get into great
detail as to why the amendment of-
fered by the good Senator from Massa-
chusetts should not be adopted. Suffice
it to say that in this underlying bill we
have made major changes to ‘‘level the
playing field” between foreign and do-
mestic investors, as well as the rights
of those seeking to uphold municipal
and State regulations with respect to
public health, safety, and the environ-
ment. It is totally a level playing field.

To make that point even further, we
adopted in the underlying bill a provi-
sion suggested by the Senator from
Massachusetts, Mr. KERRY, which made
it crystal clear the rights of foreign in-
vestors in America do not enjoy an ad-
vantageous position over the rights of
American investors to make sure the
playing field is exactly level.

As a matter of comity, I can now let
the Senator from Massachusetts go
ahead and explain his amendment. I
thought I would get started while we
were waiting for the Senator to come
to the Chamber. He has had some other
matters to attend. He is here imme-
diately, and we are glad to have him
here to speak to the amendment.

I reserve the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized.

Mr. KERRY. Mr. President, are we
operating under any time constraints?

The PRESIDING OFFICER. There is
60 minutes of debate equally divided.

Mr. KERRY. Mr. President, I yield
myself such time as I may use.

I want to acknowledge the hard work
the chairman and ranking member and
those who are trying to press this issue
have made. The issue I am raising does
not threaten the capacity of investor-
state relationships to be protected.

Let’s be very clear about what is hap-
pening. As is so often the case on the
floor of the Senate, especially when we
are limited in time as to how much de-

CONGRESSIONAL RECORD — SENATE

bate we are going to have, and when we
get into these pressure situations, big
arguments are thrown out. People raise
these red herrings and these notions of
sort of a threat to business or to trea-
ties or other things. I respectfully sub-
mit that a careful analysis of what we
do does not in any way threaten the ca-
pacity of the investor-state relation-
ships to be protected under treaties
and, specifically, for this trade rela-
tionship that somehow we are going to
approve on the floor—and I am going to
vote for it. I am not trying to disrupt
the process. I am here trying to make
this process fair and sensible.

The fact is that chapter 11 of NAFTA
is designed to provide foreign investors
with the means to seek compensation
when a government takes action to de-
crease the value of the investment. We
obviously want that; other investors
want that. If a government takes an
action that decreases the value of the
investment, people have a right to re-
course. Either the action of the govern-
ment might be through the direct
physical seizure of property or it might
be indirect regulatory action of some
kind. That process, which we set up in
this legislation, is the model for how
that will be done. So it is appropriate
that we do that here.

But I am not coming to the floor ex-
pressing a concern that is mine alone.
The U.S. Conference of Mayors sup-
ports this amendment. The National
Council of State Legislatures supports
this amendment. The National Associa-
tion of Attorneys General supports this
amendment, and countless other State
and government entities do. The attor-
ney general of the chairman’s home
State of Montana supports it.

On May 14 he wrote:

I applaud the Baucus amendment, but re-
main concerned that the amendment would
not be adequate to protect United States
sovereign interests and preserve the author-
ity of the U.S. Government at all levels to
enact and enforce reasonable measures to
protect the public welfare.

A lot of people have grown upset and
concerned about the effect of NAFTA’s
investment settlement dispute process
and the effect it has had on the ability
of those States to promulgate legiti-
mate health and safety laws. The Na-
tional Association of Manufacturers—
no supporter of this amendment—has
acknowledged that investment provi-
sions such as you find in chapter 11 of
NAFTA merit improvement. They have
even acknowledged it needs improve-
ment.

So the test here is not whether we
ought to be doing this, but whether we
are improving it. The reason it is so
important is the following: When we
passed NAFTA, there wasn’t one word
of debate on the subject of the chapter
11 resolution—mnot one word. Nobody
knew what was going to happen. No-
body knew what the impacts might be.
And, steadily, foreign investment in
the United States is increasing. That
trend will be accelerated as we have a
free trade area of the Americas agree-
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ment that is being developed. A recent
report by the Taxpayers for Common
Sense at Tufts University shows that,
unless we change the chapter 11 model,
claims against the United States will
average $32 billion annually. That is
just in terms of claims. It doesn’t even
address the millions of dollars the Fed-
eral Government is going to spend de-
fending against these claims.

Let me explain this in sort of graphic
terms. I want to add that among the
groups supporting the amendment are
the National Conference of State Leg-
islatures, Conference of Mayors, Na-
tional League of Cities, Conference of
Chief Justices, Taxpayers for Common
Sense, Consumers Union, League of
Conservation Voters. All of them sup-
port the notion that we have to change
this particular amendment.

The letters of the attorneys general
of New York, California, and Montana
are particularly instructive.

The attorney general of New York
wrote:

The rights granted foreign investors under
H.R. 3005 could go far beyond the carefully
fashioned taking and due process jurispru-
dence articulated by the U.S. Supreme Court
under the 5th and 14th amendments.

In other words, unless we change this, we
are giving to foreign investors the right to
have an application of standards that go well
beyond the fourth and fifth constitutional
amendments, which are applied to businesses
here at home.

It has the ability to apply a takings
standard, an expropriation standard
that, in effect, is subject to a whole
looser standard than that required by
the Constitution of the United States.

What my colleagues are being asked
to vote on is, Do you believe that
American businesses ought to be sub-
ject to a fair playing field and that for-
eign investors should not be advan-
taged over American investors and the
standards by which our businesses do
business at home?

There are a lot of examples. Let me
share quickly the concern of Montana
Attorney General Mike McGrath. He
wrote:

I frankly believe an overwhelming major-
ity of American people and Montanans would
react with outrage to the idea that an other-
wise final and definitive ruling of our domes-
tic courts would be reversed by foreign arbi-
tration panels and could provide the basis for
monetary claims against United States tax-
payers.

He could not put it better. That is ex-
actly already what is happening. It is
happening right now. Let me share
with my colleagues a few of the cases
in which that is now happening.

First of all, there is the Methanix
case, the most notorious of the cases,
in which a Canadian corporation is
suing for California’s ban on MTBE.
The details are fairly straightforward.

In 1998, the Governor of California
banned the fuel additive MTBE because
it has a tendency to leak out of gaso-
line storage tanks at a much faster
rate than other blended gasoline, such
as ethanol. We have just been through
an ethanol fight on the floor of the
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Senate. We decided that we think it is
preferable to use ethanol to MTBE.
MTBE travels quickly through the
ground water, contaminating drinking
water, leaving it foul smelling and bad
tasting. It is also a known carcinogen
and suspected carcinogen in humans.

Methanix, whose subsidiaries produce
methanol, which is the M in the MTBE,
filed a chapter 11 claim on the grounds
that the ban diminishes their expected
profits. Methanix claims that this pub-
lic health law discriminates against
the flow of capital and therefore dis-
criminates against the goals of
NAFTA.

I am not sure any of us would say
that makes a lot of sense, but the arbi-
tration panel has yet to agree, and the
case demonstrates exactly why we need
to protect legitimate health and wel-
fare laws.

The Methanix case is the most expen-
sive of any pending claim. They are
seeking compensation and almost $1
billion in damages. It is not just Cali-
fornia that would suffer. All of us as a
consequence would suffer because each
State is subject to the same kind of
problem, and that State, California in
particular, would lose money out of
education funds, highway funds, or
other grants from the Federal Govern-
ment were that case to succeed.

A less well known case, but perhaps
more egregious, is the case against a
jury finding by a Mississippi court
against the Lowen Group, which is a
Canadian-owned funeral parlor chain.
Lowen was sued by a Biloxi funeral
home for unlawful anticompetitive ac-
tions designed to drive up local insur-
ance costs, forcing smaller funeral par-
lors into selling. A Mississippi State
court agreed with the Biloxi funeral
home and awarded $500 million in dam-
ages.

Lowen appealed to the State supreme
court which refused to reduce the bond
amount needed to receive a stay. In-
stead of paying a bond, Lowen settled
the case for $1756 million. It then pro-
ceeded to the NAFTA tribunal to file a
claim. Lowen’s chapter 11 case is predi-
cated on the argument that the trial
court’s refusal to vacate the verdict
was tantamount to an expropriation,
and the case is now pending.

The message of this case and of the
Methanix case could not be more clear:
Anytime a foreign corporation dislikes
the outcome of a U.S. jury trial, it can
run to an international arbitration
panel and try to get the ruling re-
versed. That is not what we wanted to
have or intended to have happen in
NAFTA, but the only way to protect it
is to change that law now.

There are other cases. Let me call at-
tention to the Mondev case which has
nothing to do with the environment
but everything to do with our sov-
ereignty. The doctrine of sovereign im-
munity is centuries old in this country,
and it holds that you cannot sue a gov-
ernment unless such a lawsuit is ex-
pressly permitted. But a claim against
an action taken by the city of Boston
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by Mondev International, a Canadian
real estate developer, has challenged
this concept before a NAFTA tribunal.

The Mondev case is an example of
those cases where we ultimately see
the sovereignty of the Supreme Court
of the United States being subjected to
second-guessing and questioning by a
secret tribunal of NAFTA, over which
we have no control of the standards be-
cause the standards have not been set
to respect the Constitution of the
United States.

I can remember how many times Sen-
ator HELMS from North Carolina has
come to the Senate Chamber and said
we should not sign a treaty that some-
how obviates the demands of the Con-
stitution of the United States. It seems
to me that is precisely the principle
which is at stake here, which is why
Senator HELMS, who I know will not be
here to vote, supports this amendment
as others who believe the Constitution
should not be subjected to second-
guessing by an international tribunal.

These second-guessing efforts will
have a chilling effect in the end on in-
vestment. They create expensive litiga-
tion. Just the threat of the litigation
is, in and of itself, a chilling effect. I
believe, based on these claims, chapter
11, as it currently stands, can be used
to threaten governments from enacting
public health measures.

The Canadian Government has now
sought to ban the use of the words
“light,” “mild,” and ‘“‘low tar’” from
cigarette advertising. Philip Morris re-
cently issued a warning to Canada
under NAFTA that Canada must com-
pensate investors when measures ex-
propriate investments in Canada. We
are going to go back and forth on this.
We are going to have a constant sec-
ond-guessing and a constant chal-
lenging of these standards.

It seems to me we ought to recognize
that the Baucus bill, as amended, does
not ensure that long-held U.S. case law
on expropriation is upheld. The Baucus
bill allows cases still to be decided
against the United States when regu-
latory or statutory actions result in a
partial taking. Such a case would stand
on far more tenuous grounds in U.S.
courts based on U.S. law and legal
precedents.

My amendment would ensure that
foreign companies could use invest-
ment dispute mechanisms. We do not
say they cannot do it. We honor the
concept of NAFTA or any treaty cre-
ating a dispute mechanism, but when a
Government action causes physical in-
vasion of property or denial of eco-
nomic use of that process, that should
be consistent with U.S. Supreme Court
holdings.

In the Concrete Pipe case which was
decided by the Supreme Court in 1993,
the Court said:

Our cases have long established that the
mere diminution of a value of property, how-
ever serious, is insufficient to demonstrate a
taking.

We should not subvert that holding
of the Supreme Court by refusing to
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embrace in this legislation a recogni-
tion of American sovereignty in court
procedure.

I reserve the remainder of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. GRAMM. Mr. President, I yield
myself 10 minutes.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. I yield 10 minutes to
the Senator from Texas.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized for 10
minutes.

Mr. GRAMM. Mr. President, we just
heard a wonderful dissertation on the
trade equivalent of single-entry book-
keeping. Our dear colleague has talked
on and on about investment protec-
tions in the United States, but he has
not said one word about investment
protections in other countries for
American investors.

I want to take a moment to remind
my colleagues of a little history that I
think is critically important in under-
standing this issue.

At the end of World War II, we nego-
tiated a series of treaties known as
Friendship, Commerce, and Navigation
Treaties. Later, in the 1980s, we began
entering into what are known as bilat-
eral investment treaties, and today we
have 45 such treaties. In both the FCN
treaties and the bilateral investment
treaties, we established procedures to
protect our investors overseas. These
protections, which were modeled on fa-
miliar concepts of American law, be-
came the standard for protection of
private property and investment
around the world. And they made sure
that our investors were protected from
unfair treatment by foreign nations.

Why does the business community in
America adamantly opposed the Kerry
amendment? It is not because of con-
cerns about foreign investor protec-
tions here in America. It is because
they are concerned about protections
for Americans overseas. Investment is
a reciprocal process. We negotiated 45
bilateral investment treaties in order
to protect American investment from
being confiscated by actions of other
countries.

As for foreign investment in Amer-
ica, our colleague argues that billions
of dollars will be lost to foreign inves-
tors. But he fails to point out that
never, ever, have we lost a case since
these 45 treaties have been in effect.
Not once since chapter 11 of NAFTA
has been in effect have we ever lost a
case. Not once has there ever been a
judgment against the United States of
America for failing to protect private
property or investments.

The problem with this amendment is
very simple and straightforward. The
problem is that we are not talking only
about foreign investors in America. We
are talking about American investors
around the world as well. These invest-
ment agreements are reciprocal.

In countries all over the world, if an
investor is a large American company,
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for the most part that company is pro-
tected. The governments of those coun-
tries are not likely to mess with the
company’s investments. Nor are they
likely to let their local units of govern-
ment mess with those investments. But
a real problem arises when smaller
American businesses want to invest
abroad. They may not be granted the
protections they need.

If we take away the investor protec-
tions we have worked for years to es-
tablish, if we carve out certain areas
where investor protections will not
apply, if we narrow the scope of inves-
tor protections, we will be leaving
American investors vulnerable to ac-
tions by foreign governments. And in
turn we will be discouraging our busi-
nesses from investing around the
world. Keep in mind that United States
investment abroad helps create a mar-
ket for American goods, promote cap-
italism, promote democracy, and do ev-
erything else that we in the United
States want to see done around the
world. It is critically important that
that investment be protected.

Every day these investment treaties
protect American investment around
the world. Meanwhile, we have never
lost a case under these same invest-
ment treaties.

Let me explain further to my col-
leagues what happens if we do not pro-
vide investment protections. American
businesses in certain countries often
end up being forced to deal with gov-
ernment corruption. Congress passed
the Foreign Corruption Practices Act
to try to stop such corruption. But
under this amendment to lower inves-
tor protections, hundreds of billions of
dollars of American investment abroad
would be jeopardized. We are the larg-
est investor in the world, and these
protections are critically important to
us.

Let me just recap, then. Today, we
have 45 bilateral investment treaties in
effect, and each one of them contains a
procedure whereby if American inves-
tors have their property taken, if they
are discriminated against, if they can-
not send their earnings back to their
home country, they have in place pro-
cedures under which they can get ac-
cess to justice.

In 57 years since we have had invest-
ment treaties, never, ever has the
United States of America lost a case.
But every day these same treaties pro-
tect American investments in Central
and South America, in Africa, in Asia,
in the developing world, in the very
countries we say we want to see de-
velop capitalist and democratic sys-
tems.

If we adopt the Kerry amendment,
not only would we be responding to a
circumstance that has never existed,
since America has never lost a case,
but we would be undercutting protec-
tions for the hundreds of billions of
dollars’ worth of American invest-
ments abroad. And, because of the mas-
sive economic damage that would re-
sult, we would lose the support of the
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business community for the trade pro-
motion authority bill.

What would we gain if we adopted the
Kerry amendment? We simply would
gain some ‘‘degree of protection’ in
cases that seem silly on their face. It is
hard for me to imagine that any of the
cases mentioned could possibly result
in an affirmative judgment, but that is
speculation since no judgment has been
made. In 57 years we have never had a
judgment against the United States of
America.

Remember, investment agreements
are reciprocal. If the Kerry amendment
applied only to investment in America,
this would be a largely symbolic but
not a very harmful amendment because
American protections are solid. But in-
vestment protections are reciprocal.
Therefore, whatever protections we
pledge to apply to foreign investors in
America are going to apply to our in-
vestors in Mexico, our investors in Af-
rica, our investors in South America,
and our investors in developing coun-
tries in Asia. Since the Kerry amend-
ment would affect not only foreign in-
vestors here but our investors there, we
would be stripping away the protec-
tions that American investment now
have. We would be hurting American
companies, and their hundreds of bil-
lions of dollars of potential invest-
ment, and we would lose the jobs, eco-
nomic growth, and economic oppor-
tunity that has resulted from our sta-
tus as the world’s largest investing na-
tion and the world’s largest exporting
nation.

The Kerry amendment should not be
adopted. There is no basis for adopting
it. It does our interests virtually no
good in America, but it does massive
harm to our interests everywhere else
in the world.

I reserve the remainder of my time.

Mr. KERRY. How much time do I
have remaining?

The PRESIDING OFFICER (Mr.
JOHNSON). Fifteen minutes twenty-four
seconds.

The Senator from Montana.

Mr. BAUCUS. I ask unanimous con-
sent that the underlying time agree-
ment be extended an additional 30 min-
utes equally divided.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Massachusetts.

Mr. KERRY. Mr. President, let me
answer my friend from Texas. There is
no stronger debater, there is nobody
obviously we know who is more capable
of making an argument, but this is an
argument in which the Senator is flat,
dead wrong.

Only five cases are pending today
that were brought against the United
States in which we are a defendant
under chapter 11. No case has yet been
decided. When he says we have never
lost a case, no case has been decided in
which the United States is a defendant.
We are currently a defendant in five
cases, and there were only six cases
until 1998. Since then, there have been
another five cases. What the attorneys
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general of our States and the con-
ference of mayors of our States and
those responsible for the taxpayer—I
mean, the businesses are sitting there,
many of them with offshore interests,
many of them not paying any taxes. It
is not going to come out of their pock-
et, but the average American taxpayer
is going to feel the bite if we have an
expropriation case decided against an
American company that comes against,
say, the State of California or another
State, and that is going to come out of
the pockets of our citizens.

Secondly, the Senator from Texas is
absolutely incorrect when he suggests
this is going to leave our companies de-
fenseless abroad. Let me be very spe-
cific. If a foreign government over-
reaches, the same investor-state mech-
anism will exist. We do not take away
the investor-state relationship. We
honor it. We do not take away the in-
vestor-state mechanism for resolution
of disputes. We leave it in place. All we
do is say the standard by which it
should apply should not be less than
the standard applied by the Constitu-
tion of the United States. It is very
simple. Our businesses, our States, our
taxpayers, should not have another
country or another business from an-
other country suing us and claiming
that one of our health laws or one of
our environmental laws has taken
away the profits of that company and
then some international arbitration
panel, without any American judge
who applies the standards of the Amer-
ican courts’ case law that has been set-
tled, are going to decide, oh, yes, we
think that is a great idea. Let’s hit the
taxpayers of California to pay us be-
cause our investors are losing a lot of
money.

No one should doubt this is coming
down the road. Chapter 11 has yet to be
put to the test. Before it is put to the
test, we ought to have the courage to
say we are happy to honor the concept
of an international standard, but don’t
undo the case law established by the
Supreme Court of the United States.
That is all we are saying.

My colleague from Texas tries to say
we will undo years of settled procedure
for companies doing business abroad.
That is just not true. That is not what
we are going to do. We are suggesting
a U.S. investor abroad can still win a
claim, provided the investor can show
they are discriminated against on the
grounds of national treatment, which
is the international standard we have
agreed to; a performance requirement
is the basis of the offensive State ac-
tion; the offending legislation as en-
acted or applied is discriminatory in
purpose; and if there is a wrongful ex-
propriation under the standards by the
Supreme Court.

I remind my colleague that under the
standards of the Supreme Court is Jus-
tice Scalia who has argued what that
appropriate standard ought to be. Let
me be specific. In the 1999 case College
Savings Bank vs. Florida Prepaid Post-
secondary Education Expense Board,
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the Supreme Court ruled the activity
of doing business or the activity of
making a profit do not constitute
forms of property that can be the basis
of takings claims.

That is an opinion authored by Jus-
tice Scalia. We are suggesting what the
Senator from Texas is allowing for is
some arbitration panel with a group of
people who do not believe in the Su-
preme Court standard, to suddenly say
we will apply a different standard to
the takings. That does a disservice to
our businesses and a disservice to the
American taxpayer.

I reserve the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. I have 2 minutes, and I
would like to respond very briefly.

First, under the Kerry amendment, if
you were an American investor, you
could not even file a claim against a
developing country that has taken
your property unless the U.S. Govern-
ment agrees to it. And what if the U.S.
Government were in some sensitive ne-
gotiation with that country? They
would want you to simply go away.
Whoever heard of having investor pro-
tections that are determined on a case
by case basis by a government rather
than pursuant to an agreement?

Second, it is one thing for an amend-
ment to say that we should borrow part
of the evolving takings standard—and
we all know that the takings doctrine
is evolving—from the Supreme Court.
But it is another thing to convert that
evolving standard into a new inter-
national principle, with the result that
if a developing country takes only 99.9
percent of an investor’s property, the
investor has no claim or protections.

Clearly, governments that are inter-
ested in shaking down American inves-
tors are not interested in taking the
investor away; they are interested in
being paid off for the right to do busi-
ness in their country. A key purpose of
the investment treaties we negotiated
over the past 57 years was to prevent
our investors from being forced to pay
off corrupt governments abroad. That
is what we have been trying to stop.
Through the Cold War, where we did
not have these agreements in place,
American businesses had no choice but
to pay off corrupt local governments,
which the Communists then pointed to
as capitalism. That caused us problems
all over the world. We negotiated these
agreements to put an end to those
problems and instill the rule of law
worldwide.

When we start imposing these limits
requiring compensation only for total
confiscation, requiring governmental
approval in order to claim your protec-
tions, and then carving out specific
areas where your protections and the
rule of law do not apply, it does not
take a corrupt government long to fig-
ure out that they can impose ‘‘regula-
tions” or ‘‘special fees” or ‘‘targeted
taxes’ in the unprotected areas.

The net result is to extract money
from American businesses. Not only is
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that profoundly wrong, not only is it
corrupt, it discourages investment, it
hurts American companies, and it
hurts American jobs.

It is one thing to say we do not need
these protections for people who invest
in America. But it is another to say
that we do not need them for Ameri-
cans who invest overseas. The plain
truth is America has never had a judg-
ment against it under our investment
treaties in some 57 years. There has
never been a judgment against the
United States of America for violating
investor protections.

We can’t adopt the Kerry amendment
so that it would apply only to invest-
ment in the United States and would
not affect protections for our invest-
ments around the world. If we could, it
would be a useless amendment. And we
should not adopt the Kerry amendment
and carve out areas where American
investors are not protected. If we did,
we would be asking for big-time prob-
lems with corruption. This is why
every business group in America is ada-
mantly opposed to this amendment,
and why I urge my colleagues to reject
it.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KERRY. Once again, I say with
respect to the Senator from Texas, he
is both missing and distorting the
point at the same time. I hope my col-
leagues notice for the first time in his-
tory since I have known the Senator
from Texas to be in the Senate he is de-
fending the right of lawyers to sue
without any kind of screening or any
kind of effort to restrict a frivolous
suit.

I have never heard the Senator from
Texas do that. I am delighted that he is
protecting the right of lawyers to sue
without any screening. This screening
is exactly what was recommended, I
might add, in a letter from Chairman
BAUCUS to Ambassador Zoellick on
March 26. Here is what the letter said:

It may be prudent to establish screening
mechanisms in other sensitive areas such as
environmental regulation as a way to ensure
that frivolous or inappropriate claims can be
dismissed as early as possible. In general, I
view this concept as consistent with the ob-
jective of the TPA bill to eliminate frivolous
claims and deter their filing in the first
place.

The amendment I have offered in-
cludes a small screen to help weed out
the frivolous lawsuits, and it would re-
quire the approval of the home govern-
ment to do that, which only works to
our benefit. If someone is going to sue
in another country they are going to
sue anyway. But in order to sue in our
country it seems to me we would like
to have, once again, the standard ap-
plied as to what is frivolous or not.

I used to practice law. I remember
when we did medical malpractice cases
we finally set up a screening mecha-
nism. Many States in America have set
up a board which reviews cases using
members of the profession to make a
determination of whether or not it is a
legitimate claim so we don’t tie up the
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court system with a whole set of ille-
gitimate claims. That is all this seeks
to do. It does not change the standard
whatsoever. We are not changing the
standard with respect to any capacity
of our companies to be protected
abroad or otherwise. We are simply ap-
plying, frankly, a standard that most
of them can understand; that most
would have a full expectation of receiv-
ing if they were being tried in a court
in our country.

I am surprised the Senator from
Texas does not want American compa-
nies to know that if they are engaged
in one of these processes abroad, they
are going to have a higher standard ap-
plied to them. The standard as devel-
oped by the court system of our coun-
try, in which most of us believe, we
think, is one of the highest standards
in the world.

Our businesses are better protected
by having the continuity of that stand-
ard and the certainty of the way in
which our case law has been inter-
preted.

I reserve the remainder of my time.

Mr. MCcCCAIN. Mr. President, this
amendment jeopardizes foreign invest-
ment and seeks to place unnecessary
and harmful restrictions on the protec-
tions afforded to U.S. investors abroad.
The amendment would substitute the
carefully crafted language of the man-
agers’ amendment for language that
would bind the Administration to a set
of negotiating mandates.

The stated purpose of the Kerry
amendment is to ‘‘ensure that any arti-
ficial trade distorting barrier relating
to foreign investment is eliminated in
any trade agreement entered into
under’”’ trade promotion authority. Un-
fortunately, the amendment language
would do just the opposite.

Foreign investment is critical to
international trade and vital to the de-
velopment of economies around the
world. Foreign direct investment pro-
vides for the expansion of industries
and infrastructure while promoting
economic development and the rule of
law.

As the world’s largest foreign inves-
tor, the United States invests an aver-
age of $150 billion a year in private cap-
ital in foreign nations. This involve-
ment not only benefits the countries
receiving such investments, it also re-
sults in the creation of more American
jobs and new markets for U.S. products
abroad.

American companies investing in for-
eign nations are generally more suc-
cessful and typically pay employees
higher salaries than those that do not.
Not surprisingly, these companies are
also among America’s top exporters,
comprising over 75 percent of U.S. ex-
ports over the past 25 years. American
companies invest abroad to expand
market share, establish local relation-
ships, promote visibility, and establish
a more efficient means of distribution
to foreign consumers—enabling these
companies to become more competitive
globally.
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Because many nations lack legal sys-
tems that afford protections similar to
those afforded in the United States, the
U.S. has entered into investment
agreements for over 70 years in order
to provide U.S. companies that invest
abroad with the same level of protec-
tion they enjoy under U.S. laws. With-
out these investment agreements, the
risk of investing in developing nations
would simply be too great for most
U.S. companies.

This amendment would restrict in-
vestment agreements from providing
the full investor protections granted to
them under U.S. law. In turn, the
amendment would weaken the protec-
tions granted by the 45 bilateral invest-
ment treaties negotiated by the U.S.,
in addition to the protections under
NAFTA and the U.S. Vietnam Trade
Agreement.

Should the Kerry amendment pass,
foreign investing in the U.S. will retain
access to the protections granted to in-
vestors by U.S. laws, regardless of the
terms of an investment agreement, but
U.S. investors abroad will not be af-
forded these same protections.

Under the amendment, in order for
environmental, health, or safety laws
to be considered in violation of an in-
vestment agreement, an investor must
demonstrate that a foreign country en-
acted such laws solely to discriminate
against foreign investors. This high
burden of proof that a foreign country
intended to discriminate will enable
foreign nations to arbitrarily use or es-
tablish environmental, health, or safe-
ty laws as a veiled means of protec-
tionism. This is precisely the type of
action that U.S. investment protec-
tions have historically attempted to
prevent.

Legitimate concerns have been raised
regarding the investor-state dispute
settlement procedures contained with-
in NAFTA’s chapter 11. Last summer,
Ambassador Zoellick met with the
NAFTA ministers to discuss these con-
cerns. Progress was made and the min-
isters agreed to work to improve the
tribunals, particularly in the area of
transparency.

The managers of this legislation have
dedicated themselves to addressing
concerns regarding the protections
given to investors, and, in particular,
investor-state dispute settlement pro-
cedures. They should be complimented
for establishing a valuable set of in-
vestment negotiating objectives which
will improve future investment agree-
ments while not tying the hands of our
trade negotiators in the process.

Through both the Trade Act of 2002
and the Baucus-Grassley-Wyden
amendment which passed the Senate
last week, Senators Baucus and Grass-
ley made considerable efforts to ad-
dress concerns regarding investment
agreements while strengthening the
negotiating position of the U.S. The
Trade Act instructs U.S. negotiators to
adhere to a list of well-founded objec-
tives while crafting investment provi-
sions. Among those objectives are in-
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structions to ‘‘establish protections
consistent with U.S. legal principles
and practice’ and not to afford foreign
investors greater rights than those cur-
rently enjoyed by U.S. citizens and
companies domestically.

To address concerns regarding the
lack of oversight of tribunal decisions,
the managers appropriately rec-
ommend the establishment of an appel-
late body to review tribunal decisions.
In order to prevent potential abuse of
process, the Trade Act encourages the
creation of a mechanism to eliminate
frivolous claims. Further, it addresses
concerns regarding transparency, by
encouraging that tribunal hearings be
open to the public, with a mechanism
for accepting amicus curiae briefs.

The thorough principles established
by the managers of this bill are unprec-
edented in breadth and scope. No such
principles have ever been written into
previous trade promotion authority
bills, and I believe this language will
result in an improvement of the protec-
tions that are afforded to U.S. compa-
nies in future agreements and the proc-
ess by which investor-state disputes
are mediated.

The Kerry amendment represents a
continuation of the trade-distorting,
protective measures we have dealt with
recently. Not only is this amendment
potentially damaging to U.S. compa-
nies, it once again calls into question
our nation’s dedication to our trade-re-
lated commitments.

Existing U.S. investment agreements
and the negotiating objectives included
in the compromise Trade Act provide
more than adequately for the legiti-
mate concerns regarding investor-state
dispute settlement procedures. This
amendment could seriously damage
U.S. interests and I strongly urge my
colleagues to oppose it.

Mr. BIDEN. Mr. President, I support
Senator KERRY’s amendment to
strengthen the protections for State
and local government to achieve their
environmental and other important
priorities. The Kerry Amendment adds
to the objectives that our negotiators
will seek to achieve in future trade dis-
cussions. While we cannot mandate
specific outcomes in those negotia-
tions, we here in Congress will be able
to look at future trade agreements to
make sure that they include additional
safeguards for the kinds of regulations
that some international investors have
challenged under NAFTA’s Chapter 11.

We all agree that to make trade
work, to bring the benefits of expand-
ing markets to American workers and
consumers, we must give investors the
confidence that the countries they
move into will not discriminate
against them. They need to know that
they will not have plants and equip-
ment expropriated, or rendered worth-
less through some government regula-
tion or other action.

But such protections can go too far,
as many observers of actions taken
under NAFTA investor-state provisions
have concluded. The Kerry Amendment
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makes sure that our negotiators will be
careful to balance the need for investor
protections with the need for state and
local governments to protect their citi-
zens as they see fit. That is the kind of
balance that will help to restore pop-
ular support for the many real benefits
of expanded trade, and will help to se-
cure Congressional support for future
trade agreements.

Mr. ALLEN. Mr. President, I rise to
oppose the amendment that Senator
KERRY has offered. The Kerry amend-
ment unfortunately seeks to impose
highly detailed negotiating mandates
on the President, and would give those
mandates the force of law in the United
States.

The bipartisan bill that is currently
before us provides balanced guidance to
U.S. negotiators both to protect U.S.
investors abroad and to address the le-
gitimate concerns that have been
raised about investment rules.

The purpose of our investment agree-
ments, and the dispute resolution pro-
visions in them, is to level the playing
field; to ensure that Americans oper-
ating abroad obtain the same benefits
and protections provided to Americans
and foreign investors operating in the
United States.

NAFTA’s rules on investment—the
so-called chapter 1ll—are not novel or
unusual; they are modeled on long-
standing international and U.S. prac-
tice. Arbitral dispute-resolution panels
were not invented by NAFTA; they
have been in use for more than 40
years.

Chapter 11 is only one of over 1,600 bi-
lateral investment treaties worldwide,
the vast majority negotiated by the
European Union’s member-states,
Japan, and Canada. These investment
agreements ensure that investors are
treated fairly when operating abroad.

These treaties contain an arbitral
dispute-resolution process similar to
that found in chapter 11. The arbitra-
tors selected on these panels frequently
are distinguished lawyers, jurists and
statesmen including Warren Chris-
topher, Benjamin Civiletti, Attorney
General for President Carter, and
Abner Mikva former Member of Con-
gress and White House Counsel for
President Clinton.

The United States has thus far en-
tered into 43 bilateral investment trea-
ties of this nature. If not for these
treaties, U.S. investors operating in
these countries could be disadvantaged,
especially in comparison to their com-
petitors from the European Union,
Japan, and Canada.

Many U.S. companies and major
trade associations tell us that these
provisions are extremely important to
protecting Americans against abuses in
other countries. U.S. investors invest
$3 trillion abroad and these invest-
ments account for more than a quarter
of all U.S. exports. In short, foreign in-
vestment by U.S. firms keeps us com-
petitive and builds jobs for Americans.
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Several domestic constituencies, in-
cluding environmental groups, have ex-
pressed great concern about the poten-
tial for use of these provisions to un-
dermine important U.S. laws and regu-
lations especially those protecting
health, safety and the environment.
The U.S. Government is vigorously de-
fending U.S. environmental laws
against any such charges.

The current administration is work-
ing with all interested parties in an ef-
fort to address these concerns for
NAFTA and future investment agree-
ments while continuing to protect
American companies against abuse in
other countries.

Steps have already been taken. For
example, in July, 2001, the United
States, Canada, and Mexico, through
the NAFTA Trade Commission, issued
an interpretation on two matters relat-
ing to chapter 11.

Some have concerns regarding the
confidentiality of the panels.

It has been agreed that the parties
would make publicly available all doc-
uments issued by or submitted to a
NAFTA arbitration panel.

Others have complained that one
type of investment protection called
“general treatment’ provides rights to
foreign investors beyond U.S. law.

It was clarified that this provision af-
fords no more than the minimum
standard of treatment under cus-
tomary international law and that pro-
visions of other agreements (WTO) do
not form part of the minimum stand-
ard, as some claimants were arguing in
chapter 11 cases.

The United States, Canada, and Mex-
ico have and will continue to utilize of
our right under NAFTA to provide
guidance to arbitral panels. Chapter 11
does not provide novel rules on what
constitutes an expropriation beyond
that covered by traditional investment
agreements or by U.S. courts.

The truth of the matter is that over-
all trade helps the American family.
The lower tariffs and higher incomes
that followed the signing of the North
American Free Trade Agreement
(NAFTA) and the Uruguay Round of
the General Agreement on Tariffs and
Trade (GATT) resulted in benefits of
$1,300 to $2,000 a year for the average
American family of four.

According to a recent University of
Michigan study, a new trade round
could deliver an annual benefit of $2,450
for this same family. Trade does not
discriminate against the rich or the
poor; it seeks to elevate all economic
levels.

Contrary to popular belief, trade on
balance, provides American workers
with more opportunities to obtain
higher-paying jobs than are lost due to
international competition.

It gives more people the chance to
make a better life for themselves and
their family.

The U.S. Department of Commerce
reports that, on average, jobs tied to
exports earn 13 percent to 18 percent
more than earned in other jobs.
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In other words, trade brings pros-
perity and opportunity to more work-
ers than are lost.

The effect of the North American
Free Trade Agreement are as follows.

U.S. exports to our NAFTA partners
increased 104 percent between 1993 and
2000, while U.S. trade with the rest of
the world grew only half as fast.

In the 8 years since NAFTA’s imple-
mentation, U.S. exports to Mexico and
Canada have grown to support nearly 3
million American jobs today—one-
third more than in 1993.

We trade about $2 billion a day with
our NAFTA partners—that’s almost
$1.4 million a minute.

As U.S. government data indicate,
without NAFTA, the United States
would have lower-paying jobs and
would export less, and Mexico and the
United States would have lower envi-
ronmental standards.

In the Commonwealth of Virginia,
export sales of merchandise in 2000 to-
taled $10.5 billion, up nearly 30 percent
from the 1993 export total of $8.1 bil-
lion. Virginia businesses recorded ex-
port sales of $1,490 for every person in
the State.

And, unlike what some of my col-
leagues may have you believe, trade is
also beneficial for the environment.

Studies have shown that countries
that open their markets actually spend
more money in efforts to preserve and
protect the environment as a result of
gains through trade. Attempts to im-
pose environmental regulations have
often been self-defeating because they
have stifled the trade necessary for
economic growth, which would enable
countries to afford to adopt environ-
mental protection policies. The overall
track record of the United States in
promoting initiatives to protect the
environment provides evidence that en-
vironmental freedom and the economic
development it engenders are cor-
related with sound environmental poli-
cies.

Fair and free trade agreements must
not and will not compromise American
sovereignty.

In response to concerns that trade
deals may be unconstitutional and
could undermine U.S. sovereignty.

It should be stressed that the United
States will always determine our own
domestic laws.

Even if future trade agreements al-
lowed some disputes to be submitted to
an international tribunal for initial de-
termination, no trade agreement could
grant an international organization
the power to change U.S. laws.

Proper trade agreements foster ad-
herence to the rule of law and protect
private property and intellectual prop-
erty rights.

Free trade forces participating coun-
tries to play fair. For example, because
of its membership in the World Trade
Organization, China will now have to
crack down on software piracy, which
has been a growing problem for some-
time to many U.S. manufacturers.

China has long been the world’s larg-
est source of pirated compact disks and
software.
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In China last year, software firms
lost over $1 billion in profits to piracy.

Furthermore, while many criticized
China’s WTO membership, American
industry will benefit because, to com-
ply with agreements of the organiza-
tion, China now has to lower tariffs
and non-tariff barriers.

The bottom line is that the United
States needs to negotiate more free
trade agreements. Of the more than 130
trade and investment agreements that
exist throughout the world, the United
States is party to only three: specifi-
cally, with Jordan, Israel, and the
NAFTA countries of Canada and Mex-
ico.

Free and fair trade and the chapter 11
issues are immensely important to the
high-tech sector as well. The U.S. high-
tech sector invests more abroad than
any other industry. Leading, innova-
tive U.S. companies have benefited
from a set of stable and predictable
rules governing investment in overseas
markets.

Investments in foreign markets by
high-tech companies, which support
manufacturing and rapidly growing in-
formation technology services, are an
integral part of a virtuous cycle that
keeps this sector growing and strong.

The fact that large and small compa-
nies alike can reach customers in other
countries with goods and services
means that they can continue to pro-
vide great opportunities here at home
for our engineers, researchers and
other highly-paid and highly-skilled
workers.

The bipartisan trade package in-
cludes a number of needed reforms that
have arisen out of cases of foreign in-
vestors bringing actions in the U.S.
These reforms include provisions for
increased transparency, consistency in
the rights afforded to foreign and do-
mestic investors in the U.S., and im-
provements to dispute settlement pro-
cedures. And, it includes clarification
of the definition of expropriation, al-

though, Mr. President, Senator
KERRY’s amendment is not one of
them.

The Kerry amendment would go far
beyond these important and necessary
changes and would impose new negoti-
ating mandates in the area of investor
protections.

These rigid requirements would tie
U.S. negotiators’ hands while giving
our trading partners greatly increased
leverage to make demands on their
own.

The bipartisan trade package in-
cludes needed changes in the area of in-
vestment provisions and these should
be passed by the Senate and imple-
mented in trade agreements.

The Kerry amendment, in its at-
tempt to address these concerns, goes
too far and will create uncertainty and
undermine the investment protections
for U.S. companies as they do business
in overseas markets.

These are only a few of the many rea-
sons that my colleagues should join me
in opposing this amendment and press



S4600

forward to pass this trade legislation in
order to benefit America.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I yield
myself such time as I may consume.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. BAUCUS. Mr. President, we sym-
pathize with the general concern of the
Senator from Massachusetts; namely,
making sure that foreign investors do
not have greater rights in the United
States compared to domestic investors
in challenging whether an action by a
government body, say a State, city or
county, is a takings under the Con-
stitution of the United States. We all
recognize that.

This is an area that is complex. It re-
quires us to step back a little bit and
find a ‘‘level playing field”’” between
foreign investors and U.S. investors.

The Senator from Texas is absolutely
correct. The main reason we are ad-
dressing this situation really began
years ago when U.S. investors were
being discriminated against overseas.
It caused quite a few problems in many
countries. So over the years, various
treaties have been written between the
United States and other countries try-
ing to create a balance between foreign
and domestic investors in the United
States and in other countries. That is
the whole goal here.

When NAFTA was written, including
chapter 11, there probably was too
much emphasis given to protecting
U.S. investors’ rights overseas rather
than the interests of government here
at home because that was the biggest
concern at that time. Since then, there
has been a rising concern that perhaps
NAFTA went too far and gave too great
a protection to foreign investors versus
domestic investors in the TUnited
States, which led to concerns raised by
the Senator from Massachusetts.

In this bill, we attempted to correct
that problem with various provisions.
We have lots of provisions in the bill to
even the playing field.

We also took a provision suggested
by the Senator to make it crystal clear
that there is absolutely no favoritism
given to domestic versus foreign inves-
tors who sued the United States chal-
lenging whether certain regulations
were takings under the fifth amend-
ment. It makes no difference whether
it is foreign or domestic investors; an
investor will be treated exactly the
same whether he or she were in the
other category. We took that language
and added to that the amendment in
the underlying bill to make that very
clear.

But we have to make sure that Amer-
ican investors—while we are protecting
ourselves by making sure foreign inves-
tors don’t have an advantage over U.S.
domestic investors in the TUnited
States—overseas are treated fairly and
are not discriminated against.

There are some very glaring prob-
lems with the amendment offered by
the Senator from Massachusetts.
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First, he tries to define what con-
stitutes a taking under the fifth
amendment. His definition, first, is
simplistic and, second, it is wrong.

First, it is simplistic, because all of
us who have studied these issues
know—believe me; I spent quite a bit of
time a few years ago on the Environ-
ment and Public Works Committee—
that the Supreme Court’s definition of
what constitutes a taking, and, there-
fore, requires compensation is ex-
tremely complicated. It is extremely
complex. It depends totally upon the
facts and circumstances of the case.

I will not take the Senate’s time to
quote all of the language of the Su-
preme Court opinions on takings which
makes this point very clear. But that
is the case.

The Senator from Massachusetts,
however, wants to define in a sentence
what ‘‘takings’ is. His definition is
wrong. With all due respect to my good
friend from Massachusetts, it is also ir-
relevant because we can’t define
takings. The Supreme Court says what
takings is. The Supreme Court under
Marbury v. Madison interprets the
Constitution. The Congress doesn’t say
what the Constitution says. We could
say a lot. When it comes to what con-
stitutes a fifth amendment taking, the
Supreme Court decides that; we can’t
make that decision.

Here is how the Senator from Massa-
chusetts defines takings. It is wrong.
He says a measure is not a taking if it
causes a mere diminution in the value
of property. You can’t define takings
like that. It is wrong. You can’t define
it here in the statute. The Supreme
Court is going to define what a taking
is.

With the Senator’s language, we are
adding a huge incorrect and irrelevant
complexity. It just shouldn’t happen. It
just fouls things up. It is not the right
thing to do.

He has in his amendment another
provision which is a real problem;
namely, that investors—in the United
States or any country—who want to
bring an action in the other country—
say a Canadian investor in the United
States is claiming that actions are
takings. That Canadian investor has to
get permission from his country. Turn
that around. Obviously, other coun-
tries are going to do the same thing, or
turn that around in our case. We Amer-
icans would have to get permission
from the U.S. Government to bring an
action against another country claim-
ing expropriation, an additional hurdle
which the Senator from Massachusetts
places in the way of a U.S. investor
seeking redress overseas.

Now, I ask you. The Senator from
Texas made the point: What if the U.S.
State Department is in negotiations
with, let us say, France over some mat-
ter, no matter what it is. Maybe it has
to do with the Middle East; who knows
what it is. Let us say a major Amer-
ican investor wants redress because he
believes the French Government took
action which was an expropriation of
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his property. He would have to get the
approval of the U.S. Government.
Knowing the State Department as we
do, they are going to get very involved,
or could get very involved, and impede
or prevent that American from exer-
cising his rights.

The Kerry amendment requires the
investor to get permission from his
host country before he can bring an ac-
tion before the dispute panel where the
investor thinks the action of the other
country amounts to expropriation.
There is another problem. It is a huge
loophole. Essentially, this loophole
says a foreign investor in the United
States has to first prove that the pri-
mary purpose of the regulation was not
discriminatory.

No U.S. investor is going to be able
to prove that the primary purpose of a
foreign regulation was not discrimina-
tory. That creates a huge additional
burden for the U.S. investor that a for-
eign investor in the United States does
not have.

Most Americans say: Gee, what is
wrong with that? Let us make those
foreigners have to prove a much higher
and an almost impossible standard
compared with the domestic investors.
It is going to happen. Do you think
other countries are going to just sit
back and take that? They are going to
do the same thing. They are going to
say: Wait a minute. In France, in Can-
ada, or in whatever country, an Amer-
ican investor who wants to come to
that country, assuming he can first get
permission from his own United States
State Department has to show that the
primary purpose in France, or in Can-
ada, or in whatever country is to dis-
criminate against Americans. The
American investor cannot prove that.
It is almost impossible to prove that
the primary purpose in that country
was to discriminate against Americans.
It is almost impossible.

That is why this amendment, while
on the surface it talks about all these
cases—and there are going to be cases.
There are always going to be cases
pending for a dispute settlement ac-
tion. There will always be. But the
mechanism which the Senator from
Massachusetts prescribes here, when
one reads the exact language of his
amendment, has all these very deep
flaws. To say there are unintended con-
sequences is to say blithely that there
will be dramatic consequences as a re-
sult in the consequence of this action,
if we are so foolish enough to pass this
amendment.

I know that is strong language. 1
have the utmost respect for my good
friend from Massachusetts. But that is
what this language does. One has to
read the language.

As I said from the outset, we have
gone overboard to take the earlier lan-
guage suggested by the good Senator to
make sure that the playing field is in
fact level. We have done that. That is
in the bill. That is in the bill. But to go
further and adopt the provisions now
offered by the Senator will have very
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dire consequences for American inves-
tors overseas, and also boomerang
against the various municipalities and
States.

I hear about a letter stating that the
States basically are a little fearful
Uncle Sam might do some things that
will override their prerogatives. But I
don’t think the persons who wrote that
letter really thought through the full
implications of this amendment offered
by the Senator from Massachusetts be-
cause, if they had, I doubt very seri-
ously many of them would have signed
the letter.

I reserve the remainder of my time.

Mr. KERRY. Mr. President, how
much time remains?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 22 min-
utes 24 seconds.

Mr. KERRY. Mr. President, I yield
myself such time as I may use.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. KERRY. Mr. President, I will
speak to what the distinguished chair-
man has just said because, once again,
this amendment does not do the things
that have just been alleged. Let me be
very specific about it.

First of all, the chairman sort of
brushes off the serious consequences to
U.S. interests by the status quo. I
would ask him, and I would ask my col-
leagues, does anybody here believe that
the Governor of California made the
decision he made with respect to meth-
anol on a discriminatory basis? There
isn’t anybody in America who would
suggest that he did. Yet that case is
being brought now. It exists.

The fact is we do nothing to change
the standard by which a business would
have the opportunity to resolve its in-
vestor-state relationship. In fact, we
are not declarative as to the issue of
expropriation.

What we do in this amendment is
seek to define over 80 years of Supreme
Court decisions as to what is not an ex-
propriation. We do not say what it is,
which is what the Senator was just ar-
guing. We do not define ‘‘expropria-
tion.” All we do is point out what it is
not. We clarify exactly what the Su-
preme Court has said in the 1993 Con-
crete Pipe case, where they said: Our
cases have long established—this isn’t
hard to define; these are the words of
the Supreme Court—we have long es-
tablished that mere diminution in the
value of property, however serious, is
insufficient to demonstrate a taking.

So the Supreme Court of the United
States has established a standard
which they say we have long estab-
lished, which Justice Scalia reaffirmed
as recently as 1999 in the College Sav-
ings Bank case.

So all we are doing is saying that is
not an expropriation. But if you allow
this law to stand as it does today, it
could be an expropriation by the stand-
ard that an arbitration panel decides to
apply. So we are subjecting our States
and ourselves to the resolution of a dis-
pute by a standard that we know has
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long been established by the Supreme
Court to be otherwise. They might de-
fine an expropriation to be exactly
what the Supreme Court has said it is
not.

All I seek to do in this amendment is
to say we embrace the definition of the
Supreme Court as to what it is not. We
do not try to establish what it is be-
yond what it is not. So, once again,
people are grabbing at things to try to
make this seem more perilous than it
really is.

Moreover, with respect to the screen-
ing, the screening applies to a U.S.
company applying to a U.S. screening
process. It is in our interest to have
knowledge that we are not, in fact, en-
gaging in some wholesale discrimina-
tory process that works contrary to
the intent of the treaty and that there
is a legitimate claim.

But what happens in another country
is up to that country. It is up to that
country now. If they want to go ahead
and bring suit against us, just like the
Canadian corporation has done, suing
California for $1 billion because they
are trying to protect its citizens from
the effects of MTBE—and now they are
at risk for $1 billion under this silly
law the way it stands. It is silly law,
and nobody even debated it when it was
put into place originally. It has not
even been debated. This is the first
time we have debated it on the floor of
the Senate.

We are seeing a growing number of
lawsuits now where companies are
coming in and saying: Hey, we don’t
like that health law. We don’t like the
definition of ‘‘cigarettes.” We are
going to come in and tell you you can’t
use those words; you are diminishing
our ability to sell cigarettes in your
State. So you are taking away our
property. Your citizens owe us money.

This is common sense. Sure, we have
a lot of people who like the status quo
because they profit from the status
quo. But that doesn’t mean it is good
law. And that doesn’t mean it protects
the interests of the United States. And
that doesn’t mean it is based on com-
mon sense.

I respectfully suggest that what we
are doing is a sensible way of trying to
establish the high standards of the
court system of the United States.
What other people want to do in their
countries is their business, but this is
the way we should set up the screening
in ours.

There isn’t anybody here who is
going to argue that the international
business structure is the cleanest or
most devoid of corruption today. The
United States is one of the few coun-
tries that has the anticorrupt busi-
nesses practice. As far as I know, in re-
cent years, the French were allowed to
deduct bribes on their income taxes.
And there are a whole bunch of folks
who run around the country offering
money under the table, all kinds of dif-
ferent ways.

This will be the first time I have
heard people on the floor of the Senate
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defending the capacity of these other
countries to do clean business.

I think we ought to raise the stand-
ard. That is precisely what I am trying
to do.

I reserve the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. How much time is re-
maining on each side?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 16 min-
utes. The Senator from Montana has 19
minutes.

Mr. BAUCUS. Mr. President, I yield
to my good friend from Nebraska—how
many minutes?

Mr. HAGEL. Seven minutes.

Mr. BAUCUS. Mr. President, I yield 7
minutes to the Senator from Nebraska.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. HAGEL. Mr. President, I rise
today in opposition to the Kerry
amendment. Almost every American
who has a pension plan has an interest
in maintaining strong investment pro-
tections, the kind that we now have in
the current trade promotion authority
bill.

Almost every pension plan carries
company portfolios that invest over-
seas. If those investments lose value
due to unfair, arbitrary, or discrimina-
tory action by a foreign government,
then the U.S. company deserves com-
pensation. It is what the U.S. courts
offer American companies invested in
the United States. It is what TU.S.
courts offer foreign companies invested
in the United States.

The current TPA bill ensures that
U.S. companies abroad are afforded the
same fair and transparent arbitration
procedures that are consistent with
U.S. law, practice, and principles.

The Kerry amendment puts into jeop-
ardy this protection. U.S. companies
that invest overseas make important
contributions to the U.S. standard of
living that, in many cases, are greater
than those of purely domestic firms.
These contributions help to increase
U.S. productivity and include: research
and development, exports, and invest-
ments in capital equipment.

Since 1982, these companies have per-
formed well over half of all U.S. re-
search, and not only research but sig-
nificant development as well.

Since 1977, these companies have
shipped over half to three-quarters of
all U.S. exports. Their affiliates are
important recipients of these exports
and accounted for nearly half of these
shipments in 1997.

These companies undertake the ma-
jority of all U.S. investment in phys-
ical capital in the manufacturing sec-
tor; as much as 57 percent in that sec-
tor. More than 70 percent of the net in-
come earned by overseas affiliates of
American companies returns to the
United States. It is a significant num-
ber.

More than 70 percent of the net in-
come earned by overseas affiliates of
American companies returns to the



S4602

United States. That means jobs, oppor-
tunity, and growth for this country—
not overseas, not other markets, but
this country. The well-being of these
companies is important, obviously, to
our economy.

Investing abroad has similar risks
that investing in the U.S. has. There is
a chance that a local regulation may
change the value of your property or
your asset. No one wants to have their
property expropriated but sometimes
the Government determines a public
policy need to do so. When that hap-
pens, U.S. law and these investment
protection provisions in the TPA bill
say that the company is entitled to at
least compensation.

The purpose of the investment pro-
tections is to afford the same protec-
tions to U.S. companies in foreign
countries that foreign investors get in
U.S. courts. Given the developing
world’s lack of sound judicial systems,
there is a need for an investor-state
dispute mechanism that is based on
U.S. law, practice and legal principles.

The investment provisions in the cur-
rent TPA bill direct U.S. negotiators to
obtain the following, clearly: protec-
tions for TU.S. companies invested
abroad against discrimination in
expropriatory actions by foreign gov-
ernments or for their unfair and in-
equitable treatment; transparent and
open investor-state panels; mechanism
to weed out frivolous claims and deter
the filing of such claims; procedures
for the efficient selection of arbitrators
and the expeditious disposition of
claims; enhanced public input into the
development of government positions;
a review mechanism to deal with po-
tential aberrant decisions; protections
on expropriation consistent with U.S.
legal principles and practice; and pro-
tections on fair and equitable treat-
ment consistent with U.S. legal prin-
ciples and practice.

The TPA bill contains mechanisms
that address the legitimate criticisms
we have heard over the past year about
the investment provisions in the North
American Free Trade Agreement chap-
ter 11 investment section. We have
heard much about that in the debate
this afternoon.

As plainly and clearly as I can say it,
there is no need for the Kerry amend-
ment. I urge my colleagues to oppose
the Kerry amendment.

Mr. President, I yield back the re-
mainder of my time.

The PRESIDING OFFICER. Who
yields time? The Senator from Mon-
tana.

Mr. BAUCUS. Mr. President, I appre-
ciate the remarks of my friend from
Nebraska. I might go further and say,
not only is there no need for the Kerry
amendment but it would create huge
problems for Americans in America
and problems for Americans overseas.
Whether they are intended or unin-
tended consequences, I am not sure,
but those consequences are real.

I must repeat, the underlying bill
was changed in the Chamber to include
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language suggested by the Senator
from Massachusetts, Mr. KERRY, that
solves all the problems he has now been
talking about.

What are they? Essentially if you lis-
tened closely to the cases he has been
talking about, the concern is that a
foreign investor might have superior
rights compared to a domestic inves-
tor. The language we adopted says
clearly that foreign investors have no
greater rights than a domestic inves-
tor. That is the language in the under-
lying bill. We are talking about trade
promotion authority. We are talking
about fast track. We are talking about
negotiating objectives. We are talking
about what we would like our execu-
tive branch trade negotiators to work
toward, the guidelines under which we
are giving them to work.

One of the guidelines in the current
bill is that foreign investors would
have no greater rights than domestic
investors in investor-state dispute set-
tlements. That is clear. All the prob-
lems the Senator from Massachusetts
talked about are already taken care of.
That is why in many respects the
statement by the Senator from Ne-
braska is true. It is unneeded. The
problem is already cured in the bill
with the inclusion of the language that
foreign investors enjoy no greater
rights than domestic investors.

If you look at the actual language of
the amendment, not only is it not
needed, it creates a whole host of addi-
tional problems we just don’t need to
have. One is when we try to define
what expropriation is. We can’t rede-
fine the Supreme Court’s definition of
what expropriation is. That is up to the
Supreme Court to define so long as it
applies equally to domestic and foreign
as the underlying language provides.

Second, he creates an initial hurdle
that a domestic investor has to get ap-
proval from his host government before
he or she could seek redress of rights in
the foreign country. For an American
investor that means the United States
Government and the State Department
and, who knows, the Treasury Depart-
ment can get involved and say, we have
problems with the other country. We
don’t know if we want you to proceed
with your case in the other country; we
don’t want you to do that. That is what
is called for by the Senator’s language.

In addition, he suggests that a for-
eign investor cannot bring a claim pre-
sumably in the United States unless
that foreign investor can prove that
the underlying action by the munici-
pality or the State was primarily to
discriminate against the foreign inves-
tor, an almost impossible burden to
meet. Clearly, if we create that almost
impossible burden for foreign investors
in the United States, other countries
can do the same. This means that other
countries, under the guise of public
health and safety and environmental
protection, could discriminate against
the United States in a very subtle way
and discriminate against U.S. investors
as opposed to their own investors, but
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make it very difficult, if not impos-
sible, for the U.S. investor to prove
that the primary purpose of that other
country was to discriminate against
the United States. That is what this
language says.

I am not talking about potential
problems. I am talking about the exact
language of the bill. I will run through
them again. It tries to define—incor-
rectly—what constitutes a taking
under the fifth amendment of the Con-
stitution and, B, it requires that a host
investor get permission of the host
government and, C, sets the impossible
standard that a foreign investor must
show that the primary purpose was to
discriminate against him in seeking re-
dress in a foreign country.

That is going to boomerang against
the United States. The main point,
taking care of all the problems sug-
gested by the Senator from Massachu-
setts, there are no problems left. We
handled it. It is in the bill. Second, the
additional language that he suggests is
just going to cause a whole host of
problems that we don’t need, to put it
mildly.

I reserve the remainder of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. BAUCUS. Mr. President, how
much time remains on both sides?

The PRESIDING OFFICER. The Sen-
ator from Montana has 8 minutes, and
the Senator from Massachusetts has 16
minutes.

Mr. BAUCUS. Mr. President, I yield 4
minutes to the Senator from Iowa.

Mr. GRASSLEY. Mr. President, I
thank Senator BAUCUS for how he has
worked in a team with those of us who
worked this compromise out to defeat
a lot of crippling amendments. I see
this as the last crippling amendment.
Senator BAUCUS and my colleagues on
this side of the aisle have already made
strong arguments why the amendment
ought to be defeated. I add my
thoughts to theirs.

Senator BAUCUS and I took great care
to address concerns raised about poten-
tial abuse of the investor-state dispute
process. At the same time, the bill rec-
ognizes that protecting U.S. citizens
abroad is also an extremely important
objective.

This amendment threatens to under-
mine the bill’s careful balance in two
ways.

First, it ignores the delicate political
compromises needed to pass this bill.
In doing so, it jeopardizes passage of
both trade adjustment assistance and
trade promotion authority.

Second, the bill undermines the care-
ful substantive balance outlined in the
bill. Under the guise of protecting Gov-
ernment’s ability to apply health, envi-
ronmental and safety regulations, it
takes away the rights of U.S. citizens
to receive a fair and impartial hearing
when their property is confiscated
overseas.

Let me give you an example. In 1972,
the Pakistani Government nationalized
ten schools belonging to the Pres-
byterian Church of America. For the
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past 30 years, the Presbyterian Church
has been trying to recover their invest-
ment. Even after the Pakistani Su-
preme Court ruled in 1992 that the
state could not take their land, Paki-
stan continued to deny the church its
property.

It should not take 30 years for a
church to recover its own property, but
that is what the current state of play
in too many parts of the world. And
that is why we need strong investor-
state dispute settlement procedures.
Let me give another example.

Nearly 30 years ago, Richard Bell, a
U.S. citizen living in Costa Rica, had
his property expropriated by the Costa
Rican Government for a national park.
Despite assurances from several Costa
Rican administrations that the matter
would be resolved, it took until Octo-
ber 2001 before Costa Rica entered into
a framework agreement with Mr. Bell
to submit the issue to arbitration. And
that agreement would never have been
reached without hundreds of hours of
U.S. government assistance. Mr. Bell
declined to use the Costa Rican courts
due to extensive delays associated with
the judicial system. In hindsight, 10
years in the judicial system does not
seem so bad.

Not every country in the world pro-
vides quick access to justice like the
United States. The amendment would
hurt our ability to help these citizens.
And I think that is a mistake.

As Stuart Eizenstat, former deputy
Secretary of the Treasury during the
Clinton administration wrote recently
in an editorial:

By demanding that the Senate both reduce
investors’ protection against expropriation
and force investors to obtain permission to
file claims before tribunals, the critics would
strip U.S. investors of key protections and
potentially to politicize the dispute settle-
ment process.

The ability of U.S. citizens to invest
abroad and foreign citizens to invest in
the United States is not something to
be taken for granted. For the last 25
years, each successive administration
has recognized that it is critical to ne-
gotiate strong, objective and fair in-
vestment protections in our inter-
national agreements to continue to
promote such investment. These tradi-
tional investment protections are
largely based on U.S. law and policy
and established international law.

The bill carefully balances concerns
about the investor-state dispute settle-
ment process without weakening core
investment rules that serve America’s
interests. The degree of support for the
final product is demonstrated by a
strong bipartisan committee vote of 18
to 3 in favor of the bill.

I urge my colleagues not to upset
this careful balance. Again, let me
quote from a recent editorial by Stuart
Eizenstat:

The Senate should approve the Baucus-
Grassley Fast Track bill without delay and
should resist attempts to weaken investment
protection rules that embody core values of
the United States: respect for private prop-
erty, nondiscrimination, and the right to ap-
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pear before an independent and impartial tri-
bunal.

This amendment undermines these
core values. I urge my colleagues to re-
ject it.

The PRESIDING OFFICER. Who
yields time?

Mr. KERRY. Mr. President, what is
the time situation?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 16 min-
utes.

Mr. KERRY. And the opponents?

The PRESIDING OFFICER. They
have 4 minutes.

Mr. KERRY. Mr. President, I yield
myself such time as I may use.

Let me respond to the distinguished
ranking member. What he read was a
Supreme Court case about eminent do-
main. That is completely separate
from what I am seeking to address. It
has nothing to do with what my
amendment does. He talked about the
Supreme Court and the standard with
respect to the right of our companies
to seek redress if a government takes
their property. That stays exactly the
way it is today. That is expropriation
by eminent domain.

What we are talking about is exclu-
sively regulatory action, when a gov-
ernment takes regulatory action,
passes a law to implement environ-
mental standards, or a health standard,
and a company then comes in and
claims that the particular regulation
was purposefully to discriminate
against that company, not for the wel-
fare of its citizens.

Now, are the Senators saying we
should not require that appropriate
standard, that you ought to be able to
win a regulatory expropriation when it
is discriminatory? That is not a prob-
lem; that is a standard. That is an ap-
propriate way to measure whether or
not a regulation reaches too far or is
appropriate.

Let me be very precise about how
this works. Consider the MTBE ban in
California. Nine States have now fol-
lowed California’s lead. California—and
the Governor or the State—is being
sued by a Canadian company claiming
their removal of methanol is discrimi-
natory. It is geared as an expropriation
that has taken their value. Nine States
have now done the same thing. Are
they all going to be subjected to suit?
Are we going to have every company
have the ability to come in and say, we
think you are just passing this, wheth-
er or not you have hurt our business, so
they settle for just $1756 million? That
is what I talked about—a nuisance set-
tlement of $175 million that comes out
of the taxpayers.

Chapter 11, as it currently stands, is
being used to threaten governments
from enacting public health measures.
Here is an example: The Canadian Gov-
ernment has sought to ban the use of
the words ‘‘light,” ‘“mild,” and ‘‘low
tar” from cigarette packaging, and
Philip Morris recently issued a warning
to Canada that, under NAFTA, Canada
must compensate foreign investors
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when measures expropriate invest-
ments in Canada. So Philip Morris is
warning Canada that their use of the
words ‘‘light,” “‘mild,” and ‘‘low tar’—
banning those words—is taking value
away from Philip Morris. Should that
be subjected to a standard of being dis-
criminatory against Philip Morris, or
to a standard of, is that a legitimate
health concern of the Canadian Gov-
ernment? It works both ways. It abso-
lutely works both ways.

Now, there are three significant
areas where the Baucus bill, as amend-
ed, falls short. No. 1, it does not ensure
that the long-held U.S. Supreme Court
case law on expropriation on what is
not expropriation is upheld. I reiterate,
we are not defining expropriation. We
are simply saying that under the long-
held U.S. case law this particular kind
of reduction of business is not when an
expropriation ought to apply because
otherwise a secret—we don’t have any
right to know what the deliberations
are, we don’t know what the standards
are. It is an arbitration panel of three
judges of another country that is going
to decide. We think that is an expro-
priation.

The second thing is that I do not rule
out the possibility that an investor
could bring an expropriation case. We
simply limit the use of an expropria-
tion standard to those cases in which
U.S. case law recognizes regulatory
taking. Secondly, we provide a protec-
tion for legitimate public interest law.

The amended bill does not guarantee
that a legitimate domestic law is pro-
tected. My amendment provides safe
harbor for Federal, State, and local
laws and regulations protecting public
health and safety and the environment,
except when the action taken is pri-
marily discriminatory. That is an ap-
propriate standard to apply, and that is
what we ought to vote for.

The current bill allows claims to be
decided on a question of whether the
free flow of goods or capital is impeded
by public health. That is not a stand-
ard we should want to adopt in our
country.

Thirdly, we uphold the principle of
due process. The principle of due proc-
ess is somewhat close to the inter-
national law of what is called fair and
equitable treatment. But fair and equi-
table treatment is completely vague.
We don’t know what it means. We don’t
know how that standard has been ap-
plied. It can mean many things. One
thing we have tried to do over the
years in this country is define clearly
under the due process clause of the
U.S. Constitution what process is, what
rights attach to people. If the concept
of fair and equitable treatment re-
mains the guiding principle of the in-
vestor-state dispute panels, without
further clarification, then you have a
very real risk that those panels import
a different legal standard into their
consideration than that which our U.S.
companies have a right to expect.
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I believe American companies win
with the passage of this amendment be-
cause, in fact, it has the practical ef-
fect of making future investor-state ar-
bitration panels have their rulings
based on concrete, well-defined U.S.
laws, rather than nebulas, uncertain,
unclear, international precedents.

Under my amendment, an American
investor can win before an arbitration
panel if they show they were discrimi-
nated against on the grounds of na-
tional treatment or if the offending
regulation is enacted or applied in a
discriminatory, purposeful fashion.

If a foreign government passes legis-
lation that is discriminatory, of
course, an investor will be able to seek
compensation. There is nothing in this
legislation that diminishes their capac-
ity.

What I sought to do in my amend-
ment originally was to guarantee that
no foreign investor would have greater
rights than a U.S. investor. The
amendment by the chairman simply
says they will not have lesser rights. It
does not protect their right to guar-
antee that a foreign investor will not
have greater rights. That is what this
is about.

I hope my colleagues will help Amer-
ican businesses to be properly and ade-
quately protected and our States to be
protected with their laws of public pur-
pose: to protect the environment and
protect our health standards.

I reserve the remainder of my time.

The PRESIDING OFFICER. Who
yields time? If no one yields time, time
will be charged equally to both sides.

The Senator from Montana.

Mr. BAUCUS. Mr. President, there
are many statements the Senator made
with which I take issue because they
are inaccurate. One of the most inac-
curate is the last statement the Sen-
ator made, that there is nothing in the
bill to make sure foreign investors are
not accorded greater rights than do-
mestic investors. This is the Kerry lan-
guage which we provided for in the un-
derlying bill-—mot the Kerry amend-
ment now being offered, but Kerry lan-
guage he suggested earlier.

Let me read it:

Insert the following: foreign investors in
the United States are not accorded greater
rights than United States investors in the
United States.

That is what is in the bill. So his
statement to the contrary, that there
is nothing in the bill that assures for-
eign investors do not have greater
rights than domestic investors, is inac-
curate. We already include it in the un-
derlying bill.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KERRY. Mr. President, the Sen-
ator is correct, that is the language
that was used, but it is preamble lan-
guage. It is in the preamble. It has no
teeth. There is no substance to it.
What I am trying to do is guarantee in
each of these categories that there are
teeth, there is substance in the law
that, in fact, guarantees you will not
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have those greater rights because still
all of this is subject to the inter-
national panel’s application of stand-
ards; they ultimately will decide.

Unless we establish some standard by
which to measure it, that is literally a
statement without any enforcement
mechanism whatsoever.

I reserve the remainder of my time.

Mr. BAUCUS. Mr. President, how
much time remains?

The PRESIDING OFFICER. Six min-
utes to the Senator from Massachu-
setts and 2 minutes to the Senator
from Montana.

Mr. BAUCUS. Mr. President, I will
take 1 minute. This debate is devolving
into little details. In my 1 minute, let
me say, again, the Senator is inac-
curate because we are talking about
negotiated objectives in the bill. They
all have the same force and effect. That
is, the language referred to has the
same effect as it would for another part
of the bill. We are talking about nego-
tiated objectives given to our nego-
tiators as they try to negotiate other
agreements.

The PRESIDING OFFICER. Who
yields time?

The Senator from Texas.

Mr. GRAMM. Mr. President, I will
take just 1 minute of time. Let me first
say there is much about the argument
by the Senator from Massachusetts
that, first, I do not understand and,
second, I do not agree with.

First, let me say I was puzzled by his
reference to lawsuits and Republican
opposition thereto. If there is any prin-
ciple I believe in, it is the right of peo-
ple to protect their property.

Second, it seems to me that the Sen-
ator has written an amendment that
addresses no legitimate concern be-
cause in the 57 years we have had in-
vestment treaties giving investors in
America the right to go to arbitration
to have their investment protected, no
one has ever won a suit against the
United States of America.

And meanwhile, American investors
use these rights every day in every de-
veloping country in the world. They
make the difference between confisca-
tion and destruction of American in-
vestments, and the protection of Amer-
ican investments and the jobs that flow
from them.

The Senator argues that nothing in
his amendment lessens the rights of
American investors. Nothing could be
further from the truth. His amendment
would require investors to get govern-
ment permission to protect their basic
property rights. Governments would
have to sign off in order for investors
to obtain protection of their property.
Nothing could be more alien to the
American system than that notion.

His amendment also deems exempt
those State and local laws and ordi-
nances related to a series of issues—
such as health, safety, environment, or
public morals, whatever that is—unless
the laws and ordinances were intended
solely to take investor property. That
new standard would run counter to our
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notion of discrimination—which looks
at impact not intent—and would be
much harder to breach. Finally, the
Kerry amendment says that your prop-
erty is protected only if the taking is
complete. That is little consolation to
an American investor.

I urge the rejection of the Kerry
amendment.

The PRESIDING OFFICER (Ms.
CANTWELL). The Senator’s time has ex-
pired.

All time remaining is that of the
Senator from Massachusetts.

Mr. KERRY. Madam President, how
much time remains?

The PRESIDING OFFICER. Six min-
utes.

Mr. KERRY. I will not use all that
time.

The Senator from Montana is cor-
rect, we are reaching the end. Let me
once again answer my friend from
Texas and say we have established
screening mechanisms with respect to
certain kinds of cases all through our
country. Lawyers have accepted the
notion—we even have rules in the Fed-
eral court under rule 11, if I recall it
correctly, which seek to deal with the
question of frivolous lawsuits.

What we are trying to do is recognize
that we want to establish some order
in the system. I think most people
would agree that the challenge by the
Canadian company to the California
statute with respect to MTBE is frivo-
lous. No one here would believe that is
somehow discriminatory or a taking;
nevertheless, we have a lawsuit. Cali-
fornia taxpayers are exposed for the po-
tential of $1 billion for what was a le-
gitimate health effort.

If people think that ought to be tying
up the arbitration panels of rule 11, go
ahead and vote for it, but I do not
think it should. There ought to be
some kind of mechanism by which you
have a signoff on whether there is a le-
gitimacy to the claim. Since it is your
own Government making that judg-
ment, particularly with respect to a
U.S. business interest, it is really hard
to conjure up a scenario within which
they are not going to be pretty permis-
sive if there is some legitimacy to a
claim.

What we really see here is resistance
to the notion that we should raise the
standard of international behavior
with respect to the potential of what is
or is not a cause for action in an expro-
priation. I submit to my colleagues
that the standard here is vague. The
standard is now carried out in secret.
It is carried out according to standards
that our businesses do not know and
cannot anticipate.

It is carried out by a standard that is
less than the rights afforded our busi-
nesses under the U.S. Constitution; less
than those rights, according to the due
process clause, the fourth and fifth
amendments; and less than those
rights according to the settled case law
of the Supreme Court of the United
States for a long period of time, to
quote the Supreme Court itself.
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I believe we should put in some objec-
tives which state clearly what we
would like to have negotiated. All of
this is a negotiating objective. I do not
deny what the Senator has said. These
are goals. But why not be precise about
what we want negotiated and the
standards that we think ought to
apply?

If they find the kind of problems the
Senator from Texas is saying, they will
not negotiate it the same way. These
are all objectives. Let us vote for a
standard and an objective in the nego-
tiations so we arrive at the better pro-
tection of American businesses with re-
spect to expropriation and we do not
submit our States to a series of frivo-
lous lawsuits as they are currently and
we do not allow a process of intimida-
tion to take place between company
and government as we see in the Phil-
lip Morris-Canada situation with re-
spect to smoking.

That is what this vote is about. Since
this is not the meat and potatoes in
the end anyway, what we vote is not
the final word. What we are voting is
an intent and a direction, and I hope
my colleagues will vote the intent and
direction of raising the standard by
which the U.S. businesses are going to
be treated in the trade resolution proc-
ess.

I yield the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Madam President, is
all time yielded back?

The PRESIDING OFFICER. All time
has expired.

Mr. BAUCUS. Madam President, I
move to table the Kerry amendment,
and I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from Arkansas (Mr. HUTCH-
INSON), the Senator from New Hamp-
shire (Mr. GREGG), the Senator from
North Carolina (Mr. HELMS), and the
Senator from New Mexico (Mr. DOMEN-
ICI), are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 55,
nays 41, as follows:

[Rollcall Vote No. 121 Leg.]

YEAS—55
Allard Cochran Hutchison
Allen Craig Inhofe
Baucus Crapo Kyl
Bennett DeWine Landrieu
Bingaman Ensign Lincoln
Bond Enzi Lott
Breaux Feinstein Lugar
Brownback Fitzgerald McCain
Bunning Frist McConnell
Burns Graham Miller
Campbell Gramm Murkowski
Cantwell Grassley Nelson (NE)
Carper Hagel Nickles
Chafee Hatch Roberts
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Santorum Snowe Thurmond
Sessions Specter Voinovich
Shelby Stevens Warner
Smith (NH) Thomas
Smith (OR) Thompson
NAYS—41

Akaka Dorgan Lieberman
Bayh Durbin Mikulski
Biden Edwards Murray
Boxer Feingold Nelson (FL)
Byrd Harkin Reed
Carnahan Hollings Reid
Cleland Inouye Rockefeller
Clinton Jeffords Sarbanes
Collins Johnson Schumer
Conrad Kennedy Stabenow
Corzine Kerry Torricelli
Daschle Kohl Wellstone
Dayton Leahy Wyden
Dodd Levin

NOT VOTING—4
Domenici Helms
Gregg Hutchinson

The motion was agreed to.

Mr. REID. Madam President, I move
to reconsider the vote, and I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

CHANGE OF VOTE

Mr. REID. Mr. President, on rollcall
vote No. 121, Senator BIDEN voted
“‘aye.” It was his intention to voted
“no.” Therefore, I ask unanimous con-
sent that Senator BIDEN be permitted
to change his vote since it will not af-
fect the outcome of the vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The foregoing tally has been
changed to reflect the above order.)

Mr. REID. Madam President, the
Senator from West Virginia, Mr.
ROCKEFELLER, wishes to speak in morn-
ing business in regard to the American
soldier who was killed the day before
yesterday in Afghanistan. I ask unani-
mous consent that the Senator from
West Virginia be recognized for up to 10
minutes to speak as if in morning busi-
ness.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

(The remarks of Mr. ROCKEFELLER
are printed in today’s RECORD under
‘““Morning Business.”’)

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Madam President, I ask
unanimous consent that amendment
No. 3442 be temporarily set aside. I
have spoken to Senator DORGAN, and
he is in agreement. The managers of
the bill are trying to work something
out on this amendment. So I ask that
it be set aside.

I also say, for the edification of Mem-
bers, that immediately Senator DOR-
GAN is going to speak, as there is a
unanimous consent agreement pending
allowing him to do so, for up to half an
hour on the Cuba amendment he of-
fered. Following that, Senator
TORRICELLI is going to offer amend-
ment No. 3415, under a half-hour time
agreement, evenly divided. Then we are
going to go to a Grassley amendment
that he is going to offer.

This is about as far as we will be able
to get this evening, the majority leader
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has indicated. So that is where we are.
We will have something more definite
as soon as Senator DORGAN finishes his
statement on Cuba. We will have some-
thing written up so people know more
definitely what this will be.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Senator from North Dakota.

AMENDMENT NO. 3439 WITHDRAWN

Mr. DORGAN. Madam President, it is
my intent not to take the 30 minutes.
But I do want to make some comments
about an amendment I have offered
that is now pending, amendment No.
3439. This amendment deals with lan-
guage that was in the farm bill that
passed the Senate and went to con-
ference dealing with the ability to sell
food to Cuba.

As my colleagues know, we have had
an embargo with respect to the coun-
try of Cuba for some four decades. That
embargo included, for most of those
four decades, an embargo on the ship-
ment or sale of food to Cuba. That
changed a couple years ago because my
colleagues and I decided that an em-
bargo ought not include an embargo on
food shipments, that using food as a
weapon is not the appropriate thing to
do.

So we lifted that embargo with re-
spect to food, though it was lifted in a
very narrow way. And the Cubans have
been able to buy American food, espe-
cially following the hurricane in Cuba.
They have purchased $75 to $90 million
worth of food from this country now. It
has to be purchased with cash, and
they have to do it through a French
bank in order to accomplish the trans-
action.

In fact, following the vote in Sep-
tember of 2000, where we allowed food
to be sold to the Cubans, one of the
people who opposed that, a Congress-
man from Florida, said he was satisfied
that the language in the legislation
was restrictive, making it difficult for
the United States companies to do
business in Cuba because they will
have to go through third countries for
financing. In point of fact, he was say-
ing it is going to make it very difficult
for us to sell food to the Cubans.

We agree that it is difficult. As a re-
sult of that, we put legislation on the
farm bill in the Senate by a very sig-
nificant vote. That legislation says
that Cuba could access private financ-
ing in this country for the purchase of
food from the United States. No gov-
ernment subsidies at all, just private
financing, if they can find private fi-
nancing. We included that in the farm
bill that left the Senate and went to
conference and got stripped out of the
conference, even though the House of
Representatives had a vote. They voted
273 to 143 to endorse the Senate plan
for more trade with Cuba.

So the House has spoken on this
issue. The Senate has spoken on it. By
far, the vast majority of both the
House and the Senate said we do not
want to use food as a weapon. Let’s be
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able to sell food to the Cubans, if they
want to buy food. If they want to ac-
cess private financing, they can access
private financing, if they can find it
somewhere. But let’s not make it more
difficult for those in the world who
need access to that which our farmers
grow in such abundance to have access
to that food—let’s not make that more
difficult.

There are some who still are rooted
in the 1960s. This 40-year embargo with
Cuba has not succeeded through 10
United States Presidents. It just has
not succeeded.

I do not stand here suggesting that I
have any sympathy for the Castro re-
gime. We need to, as a country, per-
suade Cuba to move towards democ-
racy, move towards greater human
rights. I believe we will best do that by
doing just as we do with China and
Vietnam—both Communist countries—
engaging them with trade and com-
merce and travel.

I believe we will best do that in Cuba
in exactly the same manner. That is
why I believe that changing our laws
with respect to trade, especially with
respect to food, and also with respect
to travel, will be the method by which
we move Cuba and move the Castro
government towards a day when there
will be open elections in Cuba, democ-
racy, and a better record on human
rights in Cuba.

There are some in this town who do
not agree with me. And I respect that.
But I tell you, I wonder, for the life of
me, how does someone really believe
that our selling chicken gizzards, tur-
key legs, pork lard, wheat, and dried
beans to Cuba undermine the interests
of the United States? Does anybody
really believe that, that the sale of
these agricultural products to Cuba un-
dermines the economic interests or the
security interests of the United States?
No one really believes that any longer.

So I do not believe we ought to use
food as a weapon anywhere in the
world, under any circumstance. That
does not hurt Fidel Castro. He has
never missed breakfast or dinner be-
cause this country decided it will not
sell food to Cuba. But the poor, sick,
and hungry people in Cuba, who have
missed a lot of meals, they are the ones
who hurt from this country’s policy of
using food as a weapon.

So this amendment is very simple. It
lifts, ever so narrowly, that portion of
the embargo that deals with food and
allows Cuba to purchase food from this
country with private financing—not
public financing, just private financ-
ing.

Why should our farmers be the vic-
tims of a foreign policy that doesn’t
work? Why should our farmers be told
that they cannot sell their crops to
Cuba using the kinds of private financ-
ing that are common to agricultural
sales involving other countries? That
doesn’t make any sense to me.

I know my colleague from New Jer-
sey has a different view on this. Let
me, if I might, out of my time, yield to
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my colleague from New Jersey for 4
minutes.

(Mr. REED assumed the chair.)

Mr. TORRICELLI. Mr. President, I
thank my colleague from North Da-
kota for yielding me this time.

There are profound differences in the
Senate over American policy towards
Cuba, as there are divisions in the
United States. For 40 years, the Cuban
people have seen their nation enslaved
by an alien ideology. The Cuban people,
who by their nature are independent,
industrious people, entrepreneurial in
spirit, strong of faith and nationalism,
have seen their country’s independence
compromised by foreign alliances,
their sense of entrepreneurship com-
promised by communism, and the free
spirit of the Cuban people dampened by
state control over almost every facet of
life.

Ten years ago, this Congress recog-
nized that America was maintaining a
fiction in its policy toward Cuba. We
pretended to have an embargo but al-
lowed American corporations to trade
with Cuba through Europe. We said we
were offended at human rights viola-
tions in Cuba, the denial of all basic
rights, but we maintained normal eco-
nomic enterprise through our allies.
The Cuban Democracy Act and then
the Helms-Burton Act, under the Clin-
ton administration, changed these cir-
cumstances. That issue is now before
the Congress again, and it is a good de-
bate.

As certainly as Senator DORGAN feels
the need for change, I rise in the belief
that what is required is not change but
more time. It has admittedly been a
long time. I cannot say with any satis-
faction that the policy has yielded any
results. I can only tell you that Amer-
ican policy is justifiable, morally and
strategically, and that the burden of
change is not with us. The United
States Government has no argument
with the Cuban people. It is for this
reason that American law has exempt-
ed food and medicine and cultural ex-
changes and media visits from the em-
bargo.

For 10 years since the modern embar-
go was written, the U.S. Government
has made concession after concession.
To the Castro government we allowed
the opening of news bureaus in the
hope that Castro would institute some
reform, and there was none. The Clin-
ton administration allowed charter
flights so tourists could visit in the
hope there would be some concession
from Castro, and there was none. We
believed that if we would loosen up
visas for tourists to begin to visit in
some small numbers, we would get
some reciprocal action by Castro, and
there was none—time and time and
time again. Indeed, in the licensing of
food deliveries and other economic en-
terprise, every single request that was
made of the Treasury Department was
granted, concession after concession.

What is it we sought? Some small in-
dication from Havana of change. If
Fidel Castro had done anything, a sin-
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gle opposition newspaper, one; an elec-
tion in a small town, one province; a
single political party in opposition—
anything—there would be no embargo
today.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. TORRICELLI. I ask for 1 more
minute.

Mr. DORGAN. I yield an additional
minute.

The PRESIDING OFFICER. Without
objection, the Senator is recognized.

Mr. TORRICELLI. Under American
law, the moment the President of the
United States has certified there is a
free election in Cuba, by law there is
no embargo. I know Senator DORGAN
and I will address the Senate on this
issue at another day, another time, on
another piece of legislation. It is an
important debate for the Senate. On
this day I did not want Cuban Ameri-
cans to believe that this Senate is of
one mind. I believe in defeating Fidel
Castro. I believe the Cuban people can
still live to see a free day. I don’t in-
tend to yield the fight until we reach
that day.

I thank the Senator from North Da-
kota for yielding the time.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. Mr. President, my col-
league and I share the goal of demo-
cratic reforms in Cuba and human
rights in Cuba. It is just that I believe
that the quickest route to changing
the Government of Cuba is not through
a policy that for 40 years has been a
failure but, instead, by developing poli-
cies that we have decided work in
China, Vietnam, and elsewhere, poli-
cies of engagement.

I believe very strongly that having
unfettered trade with Cuba and United
States citizens traveling in Cuba is the
quickest way that exists in order to
bring democratic reform and human
rights to Cuba.

It is interesting to me that in the
early 1970s, it was Richard Nixon who
went to China. When he went to China,
do you know who was the leader of
China? Mao Tse Tung, a repressive
Communist leader who virtually oblit-
erated human rights in China. Richard
Nixon went to China and began an en-
gagement with China to open and ex-
pand trade and travel with China over
a period of years.

Now in the Senate we hear people
say, when we have these votes, engage-
ment with China is the way to bring
China along on human rights and
democratic reforms. Engagement with
China, a Communist country, is the
way for us to accomplish that goal.
They say that with Vietnam as well, a
Communist country. Engagement with
Vietnam, more trade, more travel,
more engagement will move us towards
greater human rights and greater
democratic reforms in China and Viet-
nam. But they say that logic does not
exist with respect to Cuba. Why? For 40
years this policy has existed, and for 40
years it has failed.
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Despite the fact we have opened a
crevice dealing with the sale of agricul-
tural products to Cuba, the State De-
partment and the administration are
not helping us move food to Cuba when
Cuba wants to buy it for cash. The head
of Alimport, which is the agency that
buys food for Cuba, applied for a visa to
come to the United States. That visa
was revoked. Why? Because they indi-
cated on a previous visit to the United
States, the head of Alimport, Mr.
Pedro Alvarez, seemed to do things
that were undermining our country’s
interests. What were these things? He
said in the United States that he hoped
Cuba could buy more food from the
United States. That undermines our
country’s vital interests? I think not.

I always find it interesting the way
our country handles these issues, not
just this but trade issues generally. We
use trade as a way of creating foreign
policy to punish and reward. I have
spoken before about this. We have this
little trade disagreement with Europe.
Europe slaps some prohibitions on hor-
mone beef coming from the United
States. What is our response to Eu-
rope? We slap big penalties on Europe.
We take aggressive, tough action
against goose liver, truffles, and
Roquefort cheese. That is enough to
scare the devil out of anybody. We are
going to take action against your
goose liver.

Going to Cuba, Pedro Alvarez wants
to come to this country because he
wants to buy—if you don’t mind my
reading a few of these things—chicken
innards, chicken gizzards, chicken en-
trails, pork trimmings, yes, pork loins,
wheat, corn, soybeans, dried beans,
eggs. The list is a long list.

Does anybody really think that any
part of this as a sale to Cuba is going
to undermine the interests of our coun-
try? Does anybody really think that? I
don’t think so.

My colleague from New Jersey al-
ways states his case well. I understand
his point. Neither he nor I wants to
give comfort to a government that
doesn’t respect human rights.

But this isn’t about giving comfort
to the government. This is about our
responsibility. Our responsibility, in
my judgment, is to decide as a country
that it is not a moral policy to use food
as a weapon. I hope we never again use
food as a weapon.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. DORGAN. In the final 30 seconds
I have remaining, I intend to withdraw
my amendment No. 3439, and I will ex-
plain why that is the case. Some of
those who have cosponsored amend-
ment No. 3439, and who support us on
all of these issues when we vote on
Cuba issues, have indicated to me they
would feel constrained to support a ta-
bling motion only because it would
exist on trade promotion authority,
and they don’t want to jeopardize that
legislation in any way. They have indi-
cated they would support this propo-
sition that I offer on future legislation.
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So it is my intention to offer it on an
appropriations bill.

I ask unanimous consent to withdraw
amendment No. 3439 at this moment.

The PRESIDING OFFICER. The
amendment is withdrawn.

AMENDMENT NO. 3415

Mr. REID. Mr. President, it is my un-
derstanding now that the business be-
fore the Senate would be No. 3415, the
Torricelli-Mikulski amendment.

The PRESIDING OFFICER. That is
correct.

Mr. REID. I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from New Jersey is recognized.

Mr. TORRICELLI. Mr. President, for
more than a century, American work-
ers have made enormous progress in
their working conditions and securing
their most basic rights in the sale of
their labor. It is the foundation of our
very economy that the United States
uniquely created circumstances where
those who made products had decent
enough wages to buy them. Those who
were engaged in the production had
sufficient leisure time to enjoy the
fruits of their own labor. People fought
and died for these rights in the labor
movement. They were not given easily,
not simply established, but fought for
by a generation of workers.

Those rights are very much now at
issue as the Senate debates the expan-
sion of international trade and fast-
track authority for the President in
new bilateral agreements.

The question arises on the sanctity
of these rights and their ability to be
defended in an international context.
What does it mean to American work-
ers to have the right of association, the
right to organize and bargain collec-
tively, the prohibition of forced or
compulsory labor, minimum wage, pro-
hibitions on child labor, maximum
hours, or safety conditions?

Regarding the issue before the Sen-
ate, if we are to engage in these new
international labor agreements, are we
creating a situation where Americans
can continue to have pride that we af-
ford these things to our own people, to
our own workers, while seeking the
benefits of lower prices and cheaper
goods through cheaper labor? Are we
sending American workers into com-
petition with those who enjoy none of
these rights?

Is there not some degree of hypoc-
risy? We want these things for our
workers, but we put our workers in a
situation of competition with workers
in China, Latin America, or Africa who
enjoy none of these rights. Indeed,
what meaning will it have to claim
these things for ourselves if we allow
products into America from nations
that guarantee none of these rights?

The examples around the globe are as
striking as they are compelling.
Human Rights Watch recently released
a report documenting child labor; ob-
stacles to unionizing on banana planta-
tions in Ecuador, the world’s largest
exporter of bananas. The report cited
children as young as 8 years old work-
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ing long hours in hazardous conditions,
exposed to toxic pesticides, drinking
contaminated water, using sharp tools,
hauling heavy loads and, in some cases,
suffering sexual harassment.

I am told that it is progressive to be
arguing on the Senate floor for fast
track, for labor agreements with all
nations, with no conditions on labor
rights. I am told that is progressive.

What is progressive in allowing prod-
ucts into the United States made from
child labor, exploited children? What is
progressive about not insisting that
these basic rights be afforded to those
whose products will come into Amer-
ica, those who use the products. Na-
tions who import these goods cannot
morally separate themselves from the
means of production. If you buy it, if
you import it, if you negotiate with
the countries that cast a blind eye to
the sexual harassment, the exploi-
tation, the long hours, the unsafe con-
ditions, the contamination, the sick-
ness, and the death, you are part of the
problem. You are not only condoning
it, you are encouraging it by providing
a market for it.

So I rise today not only for our own
workers who will be forced into com-
petition with these conditions to sur-
vive, making the right for minimum
wage, to organize, for health benefits,
for retirement, for safe conditions
meaningless given the competitive cir-
cumstances in which we place our own
companies; I also rise for their people
because in this competition no one suc-
ceeds. It is a competition of exploi-
tation. Everybody loses.

The same report documenting abuses
in Ecuador found that workers feared
dismissal if they even attempted to
unionize and are replaced by ‘‘perma-
nent temporary’ workers. So not only
are these conditions horrific, there is
no chance through collective bar-
gaining, through the exercise of union
rights, to redress the grievance. If you
told me that conditions in these na-
tions were abhorrent but that through
trade workers would organize them-
selves, they would be guaranteed better
rights, conditions, and labor, it would
be something worth attempting. The
marketplace will not improve these
conditions. Forcing American workers
to compete with these companies in
these circumstances will become a near
permanent condition.

There are many industries that are
facing these same circumstances. It is
not simply agriculture. It is the gar-
ment industry, it is the footwear indus-
try, and it is not simply Latin Amer-
ica.

Indeed, China in some cases may be
the most egregious, offering low wages,
weak labor laws, and suppression or
control of all trade activity. In China,
this has been particularly true in gar-
ments and footwear in which retailers
subcontract orders to the absolutely
lowest bidders with no inquiry, no con-
trol, perhaps not even any interest, in
the degree of exploitation.

There is something wrong with this
system, and I do not know how it is
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corrected. Amendment after amend-
ment is lost on this Senate floor. Peo-
ple rise for footwear, but it can be lost
for garments and for agriculture. If it
was exploitation of somebody else in
another country, it is their problem,
not ours. On the contrary.

I want affordable goods for the con-
stituents of my State as much as any
Senator. I believe in free, fair, open
competition as much as anybody. I be-
lieve in the ability of the American
worker, American business to compete
with anybody, anywhere, anytime on a
free and fair basis. But who here be-
lieves there is something to be gained
by competing with what amounts to
slave labor in conditions of death and
exploitation? Who believes any Amer-
ican worker in any industry could sur-
vive that competition? And, indeed, are
we not replete with examples of the
fact that they cannot?

I do not know how these cir-
cumstances ever change. I know that if
America were going to the lowest bid-
der for businessmen, I know if we were
looking around the world for the
cheapest possible bankers and fin-
anciers, I know if there were no work-
ing conditions for lawyers in India,
Pakistan, or Latin America and we
were importing that labor, it would get
someone’s attention. But garment
workers, footwear workers, agricul-
tural workers, have they no advocates?
Is there no concern for the competition
in which we put our people in these cir-
cumstances? There is concern, but
there is a minority.

I have heard enough of this debate. I
have watched enough votes. I have seen
every Member defeated on every
amendment to know mine will be no
different. They are hollow words, but
they will be read again. We do an injus-
tice to the American workers. We do an
injustice to those in developing coun-
tries who only want the right to form
their own unions, the basic protection
of themselves and their families.

The monarchies of Europe in the 18th
and 19th centuries faced similar cir-
cumstances. Europeans, even in those
governments, could have raised their
standard of living by getting cheaper
products from nations that practiced
slavery, and very often they would not;
they would not be part of it.

What, I say to my colleagues, is the
difference from importing products
during that exploitation—from the ex-
ploitation of children who are worked
at 8 years old for little or no wages;
people who are locked in dormitories
at night so they cannot leave the fac-
tory; people who are paid in script, not
money; people who work because they
have no choice or die? Different cen-
turies, different words, same results:
Human exploitation.

The President wants authority to ne-
gotiate with a series of Third World na-
tions to enter into free trade agree-
ments with the United States. If we
were here on a different basis, I not
only would vote for that authority, I
would offer the bill. I would be here ar-
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guing for it every day. What separates
us is not a desire to open markets or
have free trade, it is the simple condi-
tions of doing so.

If I believed George W. Bush would
negotiate free trade agreements insist-
ing on the rights of foreign workers to
organize, or a minimum wage, or child
labor, this would be the right thing to
do.

The language before this Senate does
not contain any requirements to bring
the domestic laws of any nation into
the compliance of the ILO conventions,
guaranteeing protection against the
most egregious violations of workers.
It requires nothing, so that is exactly
the kind of support I intend to give it:
Nothing.

Under my amendment, workers’
rights provisions would be assured just
as we are protecting intellectual prop-
erty or investor rights because it is not
as if there are not some assurances to
some Americans in fast track. If you
own a patent, we will defend you. If
you have intellectual property, the
U.S. Government will respect it. But if
you are the heirs of garment workers
and agricultural workers, the rights
you fought for—protection from being
in competition with a child for labor,
not to compete with someone who
earns under the minimum wage—you
will get none of those protections at
all.

I regret the Senate has come to this
point, and I regret that we could not
come to common terms in how to en-
gage in international agreements to
open borders. It did not have to be.
While I know my amendment may not
succeed, I assure the Senate we will
visit this subject again. There is just so
much we can lose, so many industries
that can be lost, so many American
workers we put in competition with
people in desperate circumstances.

The downward spiral of living cir-
cumstances of working families in
America, the loss of benefits, wages, in-
dustries, communities, is just so much
of a burden that can be borne until we
insist not simply on opening markets,
but opening them on some common
basis of respect for human rights and
human dignities in international labor.

I thank my colleagues for the oppor-
tunity to offer the amendment and to
address this subject.

Mr. CORZINE. Mr. President, I rise
to lend my support to Senator
TORRICELLI’S amendment which would
require prospective trading partners to
ensure that their domestic laws pro-
vide adequate labor protections. The
amendment calls on countries inter-
ested in trading with the United States
to conform their labor protection re-
gime to the labor standards of the
International Labor Organization’s
Declaration. The amendment would
further require that the worker rights
protections including in the underlying
legislation be subjected to the same
dispute resolution mechanism as other
areas.

For far too long American businesses
have been operating at a comparative
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disadvantage. Through years of im-
provements, the United States today
provides its workers with a market
basket of protections: the 40-hour
workweek, the minimum wage, OSHA
standards. But, as the business commu-
nity has long pointed out, each of those
protections comes with a cost as well
as a benefit. It costs more to provide
workers with a fair wage. It costs more
to provide a safe workplace and allow
workers to associate freely. It costs
more to treat workers with dignity. It
is a cost of doing business in a demo-
cratic society.

Other countries take advantage of
lax worker protections to attract man-
ufacturing companies away from pro-
worker regulatory regimes. Developing
countries desperate for economic im-
provement are in a regulatory race to
the bottom, putting downward pressure
on international wages and working
conditions. Sacrificing decent working
conditions and base salaries may give
these countries an edge in industry,
but it puts their workers at risk.

The Baucus-Grassley bill was correct
to put worker rights on the agenda of
U.S. trade negotiators, but it did not
go far enough. This amendment would
guarantee that the worker protections
included in the bill can be enforced
through the dispute resolution process.
If it makes sense to enforce the invest-
ment protections included in inter-
national agreements, it makes as much
sense to enforce labor protections.

We must establish a level playing
field for all countries. No country
should feel pressured to exploit chil-
dren or undermine worker safety in an
effort to attract development dollars.
And no country should be put at a com-
petitive disadvantage for providing its
workers with basic protections or with
basic dignity.

I urge my colleagues to support Sen-
ator TORRICELLI’S amendment, which
seeks to ensure that the United States
puts its national values into practice
and considers the rights of workers
throughout the world when it frames
international trade agreements.

The PRESIDING OFFICER. Is there
further debate on the amendment?

If not, the question is on agreeing to
amendment No. 3415.

The amendment (No. 3415) was re-
jected.

Mr. GRAMM. I move to reconsider
the vote.

Mr. REID. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, it is my un-
derstanding, pursuant to the previous
order, that the Republicans have indi-
cated they want to offer an amend-
ment.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Mr. BAUCUS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Montana.

Mr. BAUCUS. Mr. President, we are
waiting for Senators GRASSLEY and
BROWNBACK with respect to a sense of
the Senate regarding granting Russia
PNTR benefits. I hope those Senators
can come fairly quickly because as
soon as they do we can take up that
resolution.

In the meantime, I will say a few
words about the health provisions in-
cluded in the pending legislation. I say
from the outset that I am extremely
pleased about these provisions. They
represent, first, a true bipartisan com-
promise, the result of months of nego-
tiations, and, I might add, lots of con-
cessions on both sides.

After all that effort, I believe we
have reached an agreement that will
provide real, genuine help to families
affected by new trade policies.

Before describing the proposals, I
commend Senator GRASSLEY from
Iowa. Many people spend a lot of time
talking about bipartisanship in this
town, but Senator GRASSLEY does more
than just talk. He is bipartisan. His ef-
forts on this issue and others were cru-
cial to getting a workable bipartisan
compromise. I am happy to have him
as my partner on the Finance Com-
mittee.

What is the proposal? The proposal
provides a 70 percent tax credit for
health insurance premiums to workers
who participate in trade adjustment
assistance, known as the TAA pro-
gram. This tax credit is advanceable
and it is refundable. That means work-
ers displaced by trade will not have to
pay the full cost of their health insur-
ance and then wait to be reimbursed
when they file their tax returns the
next year. They get the help up front,
when they need it.

Employees can also use this credit
for a number of health insurance op-
tions. Those include maintaining their
existing health insurance under what is
known as COBRA coverage; purchasing
insurance through a State high-risk
pool or comparable coverage that the
State has established; a State em-
ployee benefit plan or comparable cov-
erage; they can purchase through a
State-operated health plan; or cov-
erage purchased through a private
pool.

Some Senators expressed concern
about the impact on workers with indi-
vidual market policies. And they argue
it will take a long time to establish a
State group coverage option. These are
good points. They are valid. We at-
tempted to address them.

Workers covered by individual mar-
ket policies before losing their jobs
will be able to keep those policies and
take full advantage of the 70 percent
tax credit. In addition, because we be-
lieve it will take some time for the
Treasury Department to set up the tax
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credit mechanism and because it will
take States some time to establish
group purchasing agreements, we have
included interim coverage under the
National Emergency Grant Program.

In short, it is not everything that
Senators on either side of the aisle
wanted. There are some provisions and
concessions made on both sides of the
aisle. We dropped on our side the Med-
icaid provisions. We yielded on the
issue of requiring those eligible for
COBRA to purchase only COBRA cov-
erage. Most importantly, we moved
from a premium subsidy to a tax cred-
it, something that Republicans and
centrists support.

Similarly, the compromise is not ev-
erything the other side wanted. There
is a tax credit, but not for the purchase
of individual coverage. Indeed, the size
of the tax credit, 70 percent, represents
a sacrifice on both sides. Those on our
side started at 75 percent; the other
side wanted 60 percent. In the end, we
split the difference at 70 percent—not
exactly an even split, but a good split.

None of the sacrifices were easy.
Each side had to swallow a bit of their
pride. While we may have given up a
little, displaced workers and their fam-
ilies gained a lot. I am proud we proved
our ability to work together and com-
promise to help Americans in need.

The trade adjustment assistance pro-
visions are very significant. They are a
huge improvement over current law.
These provisions give health insurance
benefits to displaced employees. They
give substantial benefits for a couple of
years to employees displaced because
of trade. They are a main driver of this
bill. In addition, we are giving fast
track negotiating authority to the
President under certain negotiating ob-
jectives. But the real substance of the
legislation that is about to be passed
here that has immediate legislative ef-
fect is the trade adjustment assistance
provisions. They are significant. That
is the legislation that will be enacted
as a consequence of the trade bill we
are now negotiating. I urge all col-
leagues to remember that.

When we hear complaints of dis-
placed employees, rest assured there
are significant provisions that help
those employees that will be displaced
because of trade.

The underlying bill develops a great-
er consensus on trade so more and
more Americans are able to gain the
benefits of trade—not just the multi-
national companies, but small busi-
ness, so all the people that work in
America so diligently to try to improve
their income and have health insurance
for their family and children can live a
good life, take vacations and so forth.

In the past, there has not been suffi-
cient consensus on trade, and there
still is not sufficient consensus, but the
provisions help move us in that direc-
tion.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Mr. BROWNBACK. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3446 TO AMENDMENT NO. 3401

Mr. BROWNBACK. I call up amend-
ment 3446 and ask for its immediate
consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Kansas [Mr. BROWNBACK]
proposes an amendment numbered 3446 to
amendment No. 3401.

Mr. BROWNBACK. Mr. President, I
ask unanimous consent reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To extend permanent normal trade

relations to the nations of Central Asia

and the South Caucasus, and Russia, and
for other purposes)

At the appropriate place, insert the fol-
lowing:

SEC. . DEMOCRACY AND FREEDOM THROUGH
TRADE ACT.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) The United States is now engaged in a
war against terrorism, and it is vital that
the United States respond to this threat
through the use of all available resources.

(2) Open markets between the United
States and friendly nations remains a vital
component of our Nation’s national security
for the purposes of forming long, lasting
friendships, strategic partnerships, and cre-
ating new long-term allies through the ex-
portation of America’s democratic ideals,
civil liberties, freedoms, ethics, principles,
tolerance, openness, ingenuity, and produc-
tiveness.

(3) Utilizing trade with other nations is in-
dispensable to United States foreign policy
in that trade assists developing nations in
achieving these very objectives.

(4) It is in the United States national secu-
rity interests to increase and improve our
ties, economically and otherwise, with Rus-
sia, Central Asia, and the South Caucasus.

(56) The development of strong political,
economic, and security ties between Russia,
Central Asia, the South Caucasus, and the
United States will foster stability in this re-
gion.

(6) The development of open market econo-
mies and open democratic systems in Russia,
Central Asia and the South Caucasus will
provide positive incentives for American pri-
vate investment, increased trade, and other
forms of commercial interaction with the
United States.

(7) Many of the nations in this region have
secular Muslim governments that are seek-
ing closer alliance with the United States
and that have diplomatic and commercial re-
lations with Israel.

(8) The nations of Russia, Central Asia and
the South Caucasus could produce oil and
gas in sufficient quantities to reduce the de-
pendence of the United States on energy
from the volatile Persian Gulf region.

(9) Normal trade relations between Russia,
Central Asia, the South Caucasus, and the
United States will help achieve these objec-
tives.

(b) SENSE OF CONGRESS.—(1) Prior to ex-
tending normal trade relations with Russia
and the nations of Central Asia and the
South Caucasus, the President should—
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(A) obtain the commitment of those coun-
tries to developing a system of governance in
accordance with the provisions of the Final
Act of the Conference on Security and Co-
operation in Europe (also known as the ‘‘Hel-
sinki Final Act”) regarding human rights
and humanitarian affairs;

(B) ensure that those countries have en-
deavored to address issues related to their
national and religious minorities and, as a
member state of the Organization for Secu-
rity and Cooperation in Europe (OSCE), com-
mitted to adopting special measures for en-
suring that persons belonging to national
minorities have full equality individually as
well as in community with other members of
their group;

(C) ensure that those countries have also
committed to enacting legislation to provide
protection against incitement to violence
against persons or groups based on national,
racial, ethnic, or religious discrimination,
hostility, or hatred, including anti-Semi-
tism; and

(D) ensure that those countries have con-
tinued to return communal properties con-
fiscated from national and religious minori-
ties during the Soviet period, facilitating the
reemergence of these communities in the na-
tional life of each of those countries and es-
tablishing the legal framework for comple-
tion of this process in the future.

(2) Earlier this year the Governments of
the United States and Kazakhstan exchanged
letters underscoring the importance of reli-
gious freedom and human rights, and the
President should seek similar exchanges
with all nations from the region.

(¢c) PERMANENT NORMAL TRADE RELATIONS
FOR RUSSIA.—

(1) PRESIDENTIAL DETERMINATION AND EX-
TENSION OF NONDISCRIMINATORY TREATMENT.—
Notwithstanding any provision of title IV of
the Trade Act of 1974 (19 U.S.C. 2431 et seq.),
the President, after certifying to Congress
that all outstanding trade disputes have
been resolved with Russia, may—

(A) determine that such title should no
longer apply to Russia; and

(B) after making a determination under
subparagraph (A) with respect to Russia,
proclaim the extension of nondiscriminatory
treatment (normal trade relations treat-
ment) to the products of that country.

(2) TERMINATION OF APPLICATION OF TITLE
Iv.—On or after the effective date of the ex-
tensions under paragraph (1)(B) of non-
discriminatory treatment to the products of
Russia included under paragraph (1)(B), title
IV of the Trade Act of 1974 shall cease to
apply to that country.

(d) PERMANENT NORMAL TRADE RELATIONS
FOR KAZAKHSTAN.—

(1) PRESIDENTIAL DETERMINATION AND EX-
TENSION OF NONDISCRIMINATORY TREATMENT.—
Notwithstanding any provision of title IV of
the Trade Act of 1974 (19 U.S.C. 2431 et seq.),
the President may—

(A) determine that such title should no
longer apply to Kazakhstan; and

(B) after making a determination under
subparagraph (A) with respect to
Kazakhstan, proclaim the extension of non-
discriminatory treatment (normal trade re-
lations treatment) to the products of that
country.

(2) TERMINATION OF APPLICATION OF TITLE
1Iv.—On or after the effective date of the ex-
tension under paragraph (1)(B) of non-
discriminatory treatment to the products of
Kazakhstan included under paragraph (1)(B),
title IV of the Trade Act of 1974 shall cease
to apply to that country.

(e) PERMANENT NORMAL TRADE RELATIONS
FOR TAJIKISTAN.—

(1) PRESIDENTIAL DETERMINATION AND EX-
TENSION OF NONDISCRIMINATORY TREATMENT.—
Notwithstanding any provision of title IV of
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the Trade Act of 1974 (19 U.S.C. 2431 et seq.),
the President may—

(A) determine that such title should no
longer apply to Tajikistan; and

(B) after making a determination under
subparagraph (A) with respect to Tajikistan,
proclaim the extension of nondiscriminatory
treatment (normal trade relations treat-
ment) to the products of that country.

(2) TERMINATION OF APPLICATION OF TITLE
Iv.—On or after the effective date of the ex-
tension under paragraph (1)(B) of non-
discriminatory treatment to the products of
Tajikistan included under paragraph (1)(B),
title IV of the Trade Act of 1974 shall cease
to apply to that country.

(f) PERMANENT NORMAL TRADE RELATIONS
FOR UZBEKISTAN.—

(1) PRESIDENTIAL DETERMINATION AND EX-
TENSION OF NONDISCRIMINATORY TREATMENT.—
Notwithstanding any provision of title IV of
the Trade Act of 1974 (19 U.S.C. 2431 et seq.),
the President may—

(A) determine that such title should no
longer apply to Uzbekistan; and

(B) after making a determination under
subparagraph (A) with respect to Uzbekistan,
proclaim the extension of nondiscriminatory
treatment (normal trade relations treat-
ment) to the products of that country.

(2) TERMINATION OF APPLICATION OF TITLE
1v.—On or after the effective date of the ex-
tension under paragraph (1)(B) of mnon-
discriminatory treatment to the products of
Uzbekistan included under paragraph (1)(B),
title IV of the Trade Act of 1974 shall cease
to apply to that country.

(g) PERMANENT NORMAL TRADE RELATIONS
FOR ARMENIA.—

(1) PRESIDENTIAL DETERMINATION AND EX-
TENSION OF NONDISCRIMINATORY TREATMENT.—
Notwithstanding any provision of title IV of
the Trade Act of 1974 (19 U.S.C. 2431 et seq.),
the President may—

(A) determine that such title should no
longer apply to Armenia; and

(B) after making a determination under
subparagraph (A) with respect to Armenia,
proclaim the extension of nondiscriminatory
treatment (normal trade relations treat-
ment) to the products of that country.

(2) TERMINATION OF APPLICATION OF TITLE
1Vv.—On or after the effective date of the ex-
tensions under paragraph (1)(B) of non-
discriminatory treatment to the products of
Armenia included under paragraph (1)(B),
title IV of the Trade Act of 1974 shall cease
to apply to that country.

(h) PERMANENT NORMAL TRADE RELATIONS
FOR AZERBAIJAN.—

(1) PRESIDENTIAL DETERMINATION AND EX-
TENSION OF NONDISCRIMINATORY TREATMENT.—
Notwithstanding any provision of title IV of
the Trade Act of 1974 (19 U.S.C. 2431 et seq.),
the President may—

(A) determine that such title should no
longer apply to Azerbaijan; and

(B) after making a determination under
paragraph (1) with respect to Azerbaijan,
proclaim the extension of nondiscriminatory
treatment (normal trade relations treat-
ment) to the products of that country.

(2) TERMINATION OF APPLICATION OF TITLE
1IVv.—On or after the effective date of the ex-
tensions under paragraph (1)(B) of non-
discriminatory treatment to the products of
Azerbaijan included under paragraph (1)(B),
title IV of the Trade Act of 1974 shall cease
to apply to that country.

(1) PERMANENT NORMAL TRADE RELATIONS
FOR TURKMENISTAN.—

(1) PRESIDENTIAL DETERMINATION AND EX-
TENSION OF NONDISCRIMINATORY TREATMENT.—
Notwithstanding any provision of title IV of
the Trade Act of 1974 (19 U.S.C. 2431 et seq.),
the President may—

(A) determine that such title should no
longer apply to Turkmenistan; and
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(B) after making a determination under
subparagraph (A) with respect
Turkmenistan, proclaim the extension of
nondiscriminatory treatment (normal trade
relations treatment) to the products of that
country.

(2) TERMINATION OF APPLICATION OF TITLE
Iv.—On or after the effective date of the ex-
tensions under paragraph (1)(B) of non-
discriminatory treatment to the products of
Turkmenistan included under paragraph
(1)(B), title IV of the Trade Act of 1974 shall
cease to apply to that country.

Mr. BROWNBACK. Mr. President, I
thank my colleagues and I thank the
chairman of the Finance Committee
and the ranking member for the con-
sideration of this amendment.

This amendment is particularly im-
portant in light of what has taken
place recently in this country and
around the world. The attack on Sep-
tember 11 has been an issue that is
front and center of our minds since
that date.

I came from a secure briefing where
we were talking about what was known
prior to that time period. This week,
the President of the United States
heads to Russia to work with the Rus-
sians on several issues. One is reduc-
tion of nuclear weaponry.

A two thirds reduction of missiles an-
nounced last week was an incredible re-
duction of nuclear missile material and
nuclear missile capacity. There are
United States troops in regions of the
former Soviet Union that prior to Sep-
tember 11 we probably would not have
dreamed of having present, in places
such as Uzbekistan, Kazakhstan, and
Georgia. the United States has troops
there, training or on missions, dealing
with the war on terrorism.

We have had a great deal of coopera-
tion from these countries in the war on
terrorism. It is an important point. It
is an incredible point of safety for our
people in the United States, and it is
an incredible moment for the United
States and the world that are seeing
taking place post-cold war when you
consider where we are with Russia.
Even last week in the NATO meeting,
Russia said, OK, we will come closer to
joining in with NATO. This is some-
thing that 5 years ago could not have
even been contemplated. Yet we are
seeing that growing closeness taking
place between the United States and
Russia. We see a growing cooperation
on terrorism taking place there and in
central Asia. We are seeing the United
States troops in this region.

We need to reduce our dependence on
Middle East oil. A key part of that is
what is taking place in Russia and cen-
tral Asia.

Our Nation was brutally and cal-
lously attacked September 11, 2001. We
continue to mobilize with diplomatic
and military action abroad, as well as
bolstering defenses at home. We are
facing a sustained war effort against
international terrorism and a sus-
tained readiness at home not seen since
World War II. Let there be no doubt
those individuals and organizations re-
sponsible for terrorism against the
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United States will be found and
brought to justice and America’s
shores will be safe again.

As America continues to mobilize
military, intelligence, and law enforce-
ment assets to confront our enemy,
there is one asset we have yet to mobi-
lize which can be just as valuable as a
bomb or a bullet. I believe that is
trade. Trade with America can be an
effective catalyst for the long-term vi-
ability of the institutions of democ-
racy, the economic strength that bol-
sters them and our friends abroad.

Economic prosperity, civil rights,
and liberties are an extension of the
democratic society, which, in turn,
ameliorate internal strife and dis-
satisfaction that can lead to extre-
mism, evil, and terror.

By reaching out to our friends and
struggling nations, by opening our
markets to their products and vice
versa, we can deploy the entrepreneur-
ship of America as a weapon to help so-
lidify the foundations of democracy,
civil liberty, human right and eco-
nomic prosperity abroad.

As we continue to debate trade pro-
motion authority, it is also important
we take this opportunity and ensure
the nations seeking the benefits of in-
creased and improved economic rela-
tions with the United States also ben-
efit from certainty in their trading re-
lationship with us; certainty that we
will remain committed to their contin-
ued development, and certainty that,
while the path of democratic and mar-
ket reforms will not always be smooth,
our commitment to their efforts will
remain unwavering.

Today 1 offer an amendment that
would make such a clear, strong, and
principled statement. My amendment
would extend permanent normal trade
relations to Russia and the nations of
Central Asia and the South Caucasus:
Kazakhstan, Tajikistan, Uzbekistan,
Turkmenistan, Armenia, and Agzer-
baijan, which will join Georgia and
Kyrgystan in this regard.

Title IV of the Trade Act of 1974, the
Jackson-Vanik provision, denies un-
conditional normal trade relations to
certain countries, Russia and the
former Soviet Republics in particular,
that had non-market economies and
that restricted immigration rights.
Given the importance of strengthening
our economic relationships, and en-
couraging continued democratic and
market reforms, I believe that now is
the time to permanently waive Jack-
son-Vanik for Russia and all of the na-
tions of Central Asia and the South
Caucasus.

Unfortunately, not everyone agrees.

Currently, the TUnited States and
Russia are engaged in a poultry trade
dispute. Earlier this year Russia imple-
mented a comprehensive ban on U.S.
poultry imports, apparently in an ef-
fort to protect its developing domestic
poultry industry. Some are concerned
that Russia is contemplating similar
actions on other products.

Russia should have strong domestic
industries. However, we have learned
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the hard lesson throughout the first
half of the twentieth century that na-
tions cannot build lasting economic
strength through protectionism. I am
pleased to have signed letters along
with many of my colleagues in support
of the U.S. poultry industry on this
issue. The statement inherent in those
letters is that nations cannot make
unilateral, anti-trade decisions as if
they operate in a vacuum.

Unilateralism, or more specifically
bypassing unilateralism in favor of
open markets and cooperation, is the
very reason that we are debating trade
promotion authority today. Theoreti-
cally we have come to recognize that
open markets, not protectionism, best
serves the common good. Even though,
in practice, our debate over trade pro-
motion authority demonstrates even
an American interest in at least some
forms of protectionism, I hope that my
colleagues who have also opposed Rus-
sia’s actions on poultry keep these im-
portant principles in mind as we finish
our debate on trade promotion author-
ity.

Some are also concerned that Russia,
Central Asia, and the South Caucasus
are not yet ready to graduate from
Jackson-Vanik. Jackson-Vanik was in-
tended to ensure that Soviet Jews
could freely emigrate, but has also
come to symbolize human rights more
generally. The process of graduation
from Jackson-Vanik has come to in-
clude several steps that nations oper-
ating under Jackson-Vanik must take
to protect human rights, religious free-
dom, and equality for ethnic and reli-
gious minority groups. Jackson-Vanik
graduation also includes the return of
communal property confiscated from
national and religious minorities dur-
ing the Soviet period, which is in-
tended to facilitate the reemergence of
those communities in the national life
of each such country, as well as the es-
tablishment of a legal framework for
the completion of this process in the
future. Finally, graduation has come to
require an exchange of letters between
nations under Jackson-Vanik and U.S.
representatives at the most senior lev-
els, which underscore the importance
of human rights and religious freedom.

I have worked closely with organiza-
tions such as the National Council on
Soviet Jewry, B’nai B’rith, and others,
organizations I have the utmost re-
spect for, to help bring this region into
the Western community. I believe
these important steps towards sup-
porting human rights and religious
freedom should be pursued by all na-
tions, and I will continue to work to-
wards that end. Progress has been
made in the nations we are discussing
here today.

In February of this year, Assistant
Secretary of State Beth Jones secured
the commitment from Uzbek President
Islam Karimov that his government
would allow the International Com-
mittee of the Red Cross, ICRC, to view
the conditions of detainees. This is an
important step that will allow the
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international community to identify
potential human rights violations.

In Kazakhstan prison conditions are
harsh, however, the Government is
taking an active role in efforts to im-
prove prison conditions and the treat-
ment of prisoners, and observers have
noted significant improvements in
prison conditions.

In Azerbaijan, though the Govern-
ment largely controls radio and tele-
vision, the primary source of informa-
tion for most of the population, the
Government took significant steps to-
wards improving the media. These
steps include the announcement that
five private television stations would
be granted long sought-after operating
licenses by the frequencies committee.

In Armenia, prison conditions are
Spartan and medical treatment is inad-
equate, however, according to domestic
human rights organizations, conditions
continue to improve.

I do not rise today in support of per-
manent normal trade relations with
Central Asia and the South Caucasus
because they are perfect—far from it. I
do so because they continue to dem-
onstrate a commitment to improving
human rights and religious freedom,
and the extension of permanent normal
trade relations will only create an im-
petus for further reforms through in-
creased economic and political associa-
tion with the United States. By con-
tinuing to grow our relations with
these countries, together we are going
to improve their human rights and reli-
gious freedom conditions.

For years Congress went through the
process of debating the merits of ex-
tending normal trade relations to the
Peoples Republic of China, and just
last year the Congress approved Chi-
na’s accession to the World trade Orga-
nization. Trade with China has always
been conditioned on the premise that
increasing trade with China would in-
crease China’s contact and acceptance
of the values, liberties, and funda-
mental beliefs that make our nation
great. I do not believe anyone in the
Senate is prepared to suggest China
has a commendable record on human
rights. Certainly not this Member, par-
ticularly in view of what is taking
place even today in their dealing with
the North Koreans entering China, to
be forced back, sometimes with boun-
ties. If trade can achieve these goals in
regard to China, the positive impact of
trade on Russia, Central Asia, and the
South Caucasus is no less than a fore-
gone conclusion. If a trading relation-
ship with China will improve their
human rights record, the same will
hold true for Central Asia, the South
Caucasus, and Russia as well.

In addition to improvements over
human rights and religious freedom, we
must also be mindful of the remarkable
developments that have taken place in
this region of the world since Sep-
tember 11.

This week President Bush travels to
Moscow and will sign an historic agree-
ment between our nations to eliminate
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two thirds of our nuclear weapons
stockpiles. Five years ago that would
have been world news for a month.
Today it is hardly passing news for a
day. Just last week the North Atlantic
Treaty Alliance and Russia announced
the formation of the NATO-Russia
council, a decision-making body to
counter terrorism and other security
threats to our common interests.

Think, where would we be today if we
didn’t have the bases and the oper-
ations that took ©place out of
Uzbekistan, Kazakhstan, bases to be
able to land in Azerbaijan, troops right
now working on counterterrorism in
Georgia?

Today in Central Asia and the South
Caucasus, multiple nations are seeking
to embrace democracy, make market
reforms, and build a closer relationship
with the United States. Our friends in
this region have been instrumental in
our ability to bring the war effort di-
rectly to enemy al-Queda forces in Af-
ghanistan. These nations represent im-
mediate targets for increased economic
ties with the U.S., and are representa-
tive of the types of nations that must
have strong economic ties to the U.S.
to help address internal difficulties.
Plus, if they are not building ties with
the U.S. they will be building them
with nations in the region, some much
less friendly towards the U.S., some of
which have significant internal mili-
tant Islamic forces that want to move

forward in these countries today.
Clearly, we don’t want that to take
place.

In light of these crucial develop-
ments, I continue to believe that now
is the right time to send the strong
message to Russia, Central Asia, and
the South Caucasus that they are on
the right path, that we recognize the
importance of the steps they have
taken, and we are committed to con-
tinue working with them to strengthen
democracy within their borders and
open their markets to the world around
them. I continue to feel that extending
permanent normal trade relations with
these important nations is the right
way to make such a statement, and it
is in the best interests of the United
States that we do so now.

Permanently waiving Jackson-Vanik
for these important allies would cost
us nothing. Yet we have much to gain
from the certainty created in our eco-
nomic relationship with these nations
to permanent normal trade status. Par-
ticularly, if we can do this with China,
given their human rights record, we
can do that in this region. Russia itself
owns immense fossil fuel reserves
which could reduce our reliance on o0il
from the volatile Middle East.
Kazakhstan, Turkmenistan,
Uzbekistan, and Azerbaijan are also
valuable sources of oil. Kyrgyzstan has
made impressive progress in making
market reforms since its days as a So-
viet Republic, which can provide fertile
ground for American investment. Geor-
gia is making significant progress to-
wards market reforms as well.
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It is also the case that several of
these Central Asian and south
Caucasus nations are suffering from in-
ternal strife caused by corruption and
extremist Islamic fundamentalists.
Kyrgyzstan’s and Uzbekistan’s Govern-
ments are currently targets of the ter-
rorist organization, Islamic Movement
of Uzbekistan, which seeks to create Is-
lamic states in the region. Tajikistan
is especially vulnerable in this regard
as the flow of narcotics and refugees
from Afghanistan, its neighbor to the
south, have weakened that nation.

These nations are in dire need of
American influence. They need access
to our markets, as well as investment
from American industry. By providing
them with permanent normal trade re-
lations, we will send a clear signal that
the United States is prepared to engage
this region permanently through trade
and help bolster the democratic, mar-
ket-opening reforms that are currently
underway.

As strong as I believe that on balance
extended permanent normal trade rela-
tions to these nations is the right
thing to do today, I again recognize the
difference of opinion held by some of
my colleagues. It seems clear to me
that however appropriate such action
might be, permanent normal trade sta-
tus will not be approved by this Senate
today. Senator GRASSLEY has filed a
second-degree amendment to mine,
which expresses the sense of the Senate
supporting the President’s trip to Rus-
sia to meet with President Putin and
deepen the friendship between our na-
tions. I certainly thank Senator
GRASSLEY for offering this amendment,
and I endorse it.

I suggest, however, that some addi-
tions might be made to this sense of
the Senate, if possible. I think it is
fully appropriate, as well as consistent
with the provision, that we include lan-
guage recognizing the considerable ef-
forts the nations of central Asia and
the south Caucasus have made in as-
sisting our antiterrorism efforts. I re-
mind my colleagues that we have
troops based in some of these nations.

Finally, I also encourage my col-
leagues to support including language
supporting the extension of permanent
normal trade relations to our friends at
the appropriate time.

I think this is an important and sig-
nificant geopolitical issue for the
United States. This goes beyond trade.
It is an important trade issue, but it is
important geopolitically for us to do
this.

While I recognize the votes are not
here today, I hope in the near future
the votes will be there for us to extend
PNTR to the countries which I have
identified. They are on the front lines
of our war on terrorism. They will be
countries that will fight terrorism in-
ternally, and they will increasingly do
50 in the future. If the United States is
not dramatically engaged in this re-
gion, you can pay me now or pay me
later. They are going to be involved in
this fight, and we are going to have
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more difficulty doing it in the future if
we don’t engage these nations now.
Their populations are hungry for us to
say: Yes, the United States wants to
help. Work with us. Work with us in a
positive way so we can have jobs and
some opportunities and not be pulled
by a militant Islamic group that says:
Look, the West doesn’t care for you.
The West is opposed to you. The West
doesn’t like you. They do not believe in
you.

We shouldn’t be saying that. We
should be engaging them as rapidly as
we possibly can. Certainly, in the case
of the former Soviet Union, we would
be welcoming them with open arms as
fast as we possibly could. They have al-
ready taken action. Do not quibble
about that. Instead, let us engage these
countries that seek our engagement,
and let us do it in a constructive man-
ner so we can help them. We will be
helping ourselves as well.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

AMENDMENT NO. 3474, AS MODIFIED, TO
AMENDMENT NO. 3446

Mr. GRASSLEY. Mr. President, I
would like to offer a second-degree
amendment to Senator BROWNBACK’S
amendment. I send a modified amend-
ment to the desk.

The PRESIDING OFFICER. The
amendment is so modified. The clerk
will report.

The assistant legislative clerk read
as follows:

The Senator from Iowa [Mr. GRASSLEY]
proposes an amendment numbered 3474, as
modified, to amendment No. 3446.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

In lieu of the matter proposed to be in-
serted insert the following:

SEC. . SENSE OF THE SENATE REGARDING
THE UNITED STATES-RUSSIAN FED-
ERATION SUMMIT MEETING, MAY
2002.

(a) FINDINGS.—The Senate finds that—

(1) President George W. Bush will visit the
Russian Federation May 23-25, 2002, to meet
with his Russian counterpart, President
Vladimir V. Putin;

(2) the President and President Putin, and
the United States and Russian governments,
continue to cooperate closely in the fight
against international terrorism;

(3) the President seeks Russian coopera-
tion in containing the war-making capabili-
ties of Iraq, including that country’s ongoing
program to develop and deploy weapons of
mass destruction;

(4) during his visit, the President expects
to sign a treaty to significantly reduce
American and Russian stockpiles of nuclear
weapons by 2012;

(5) the President and his NATO partners
have further institutionalized United States-
Russian security cooperation through estab-
lishment of the NATO-Russia Permanent
Joint Council, which meets for the first time
on May 28, 2002, in Rome, Italy;

(6) during his visit, the President will con-
tinue to address religious freedom and
human rights concerns through open and
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candid discussions with President Putin,
with leading Russian activists, and with rep-
resentatives of Russia’s revitalized and di-
verse Jewish community; and

(7) recognizing Russia’s progress on reli-
gious freedom and a broad range of other
mechanisms to address remaining concerns,
the President has asked the Congress to ter-
minate application to Russian of title IV of
the Trade Act of 1974 (commonly known as
the ‘‘Jackson-Vanik Amendment’’) and au-
thorize the extension of normal trade rela-
tions to the products of Russia.

(b) SENSE OF THE SENATE.—The Senate—

(1) supports the President’s efforts to deep-
en the friendship between the American and
Russian peoples;

(2) further supports the policy objectives of
the President mentioned in this section with
respect to the Russian Federation;

(3) supports terminating the application of
title IV of the Trade Act of 1974 to Russia in
an appropriate and timely manner; and

(4) looks forward to learning the results of
the President’s discussions with President
Putin and other representatives of the Rus-
sian government and Russian society.

Mr. GRASSLEY. Mr. President, be-
fore I talk about my approach and my
feelings on this whole issue of our rela-
tionship with the former Soviet Union
countries, I commend Senator
BROWNBACK for the very thoughtful ap-
proach that he has on these issues, and
the attention he has given this foreign
policy consideration, as well as foreign
trade-connected issues of the former
Soviet Union.

I understand his interest in seeing
normal trade relations extended to
Russia, central Asia, and the south
Caucasus.

The Democracy and Freedom
Through Trade Act introduced today
may be an appropriate vehicle to do
just that. I certainly think this issue
deserves a hearing. But I am not sure it
is appropriate for this bill. Instead, I
offer this sense-of-the-Senate amend-
ment on the upcoming U.S.-Russian
Federation Summit. It expresses a
sense of the Senate in support of our
President’s efforts to strengthen our
relations with Russia. The amendment
itself seeks to build upon that relation-
ship by expressing the Senate’s support
for restoring permanent normal trade
relations with Russia.

Given the upcoming meeting between
President Bush and Russian President
Vladimir Putin, this resolution is a
timely opportunity for the Senate to
express its support for recent develop-
ments between our two countries, and
also to express encouragement for
these two Presidents when they meet
later this week.

Since September 11, a new partner-
ship has grown between the United
States and Russia as a result of our
close cooperation and common efforts
in the fight against international ter-
rorism.

This enhanced relationship recently
produced a new strategic framework
between Russia and the United States
to significantly reduce stockpiles of
nuclear weapons by the year 2012.

In addition, the United States and
Russia, along with our NATO partners,
have further institutionalized the U.S.-
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Russian security cooperation through
the establishment of the NATO-Russia
Permanent Joint Council. That Council
meets for the first time May 28 of this
yvear in Rome. It is clear that historic
progress is being made between the
United States and Russia, and that
even more forward movement would be
beneficial for both countries. I hope
that movement continues.

I am not oblivious to the fact that
there have been decades of tension be-
tween our countries. And I don’t think
we can be so naive as to think that
there are not problems down the road.
But it surely is important, particularly
when there are opportunities such as
the last few months to grow our rela-
tionship based upon those opportuni-
ties. Since there is this opportunity for
benefit to both countries, I believe the
time has come for Congress to seri-
ously consider the elimination of Jack-
son-Vanik requirements with regard to
Russia, and, thus, begin debate on the
extension of normal trade relations.

President Bush has recently asked
Congress to restore permanent normal
trade relation status for Russia based
on this policy of free and unfettered
immigration. However, there are im-
portant issues that must be addressed
during this discussion that go beyond
just the issue of the Helsinki accords
as it dealt with the subject of immigra-
tion. For example, there are some out-
standing trade issues that need to be
addressed. Among these are recent
problems dealing with the U.S. poultry
exports to Russia.

We also need to see greater progress
on religious freedom and human rights,
and the concerns of many people with-
in Russia and also people outside of
Russia who have concerns that Russia
have more religious freedom.

I am pleased that President Bush has
stated his commitment to work with
Russia to help freedom and tolerance
become fully protected in Russian law
and Russian life.

President Bush has also stated his
commitment to work with Russia to
advance free immigration, safeguard
religious liberty, and enforce legal pro-
tections for ethnic and religious mi-
norities. I am surely hopeful that
President Bush will further address
these concerns openly and candidly in
his discussions with President Putin
during his upcoming visit.

So I believe the best hope for a posi-
tive future between our two countries
is to develop an understanding of, and
appreciation for, each culture, with
both personal and business relation-
ships. The development of commerce,
international trade, and the sharing of
ideas will further advance economic
and political stability for both Ameri-
cans and Russians.

I have said so many times on the
floor of the Senate—particularly when
trade issues are before this body, and
even sometimes when trade issues are
not before this body—that we political
leaders and diplomats should not be so
smug as to think that the only way we
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are going to have peaceful relations be-
tween us—between the United States
and some other country—is if political
leaders and diplomats do it.

In fact, I have expressed the view
that our efforts are kind of a spit in
the ocean compared to the efforts that
can be made through commerce. That
is why I have stated that this trade
promotion authority bill is so impor-
tant to world peace, to the develop-
ment of relationships, because as we
break down the barriers of trade, as we
enhance opportunities for commerce,
individual businesspeople in one com-
munity doing business in another coun-
try, and vice versa, we are going to
build relationships that will enhance
opportunities for peace much greater
than what political leaders can do, not
denigrating the efforts of political
leaders in the process.

This is particularly true as we look
forward to doing away with Jackson-
Vanik vis-a-vis Russia, as we look for-
ward to Russia coming into the World
Trade Organization, very much as we
have looked at improving our relation-
ship with China, with China now being
a member of the World Trade Organiza-
tion.

So what the Senator from Kansas is
doing may be a small step by political
leaders, but it is an important small
step. I just think his doing it on this
trade promotion bill is not the ideal
place to do it. So that is why I have of-
fered this second-degree amendment.

I encourage my colleagues to support
this resolution which, in turn, supports
President Bush’s policy objectives with
respect to the Russian Federation and
calls for the termination, in an appro-
priate and timely manner, of the appli-
cation of Jackson-Vanik provisions to
Russia.

When it comes to the issue of this
substitute that is before us, I hope we
can get it adopted in a consensus way
because this is one opportunity for us
to show support for the President.
Whether we are Republicans or Demo-
crats, we have to admit that when it
comes to enhancing our relationships
with Russia, it has to be done through
our head of state, through our chief
diplomat, our Chief Executive, the
President of the United States.

We should do everything we can to
support the President at the time of
his trip to Europe, to Moscow and St.
Petersburg to further refine our rela-
tionships with the President of the
Russian Federation and, in turn, with
the Russian people.

I yield the floor.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr. DAY-
TON). Without objection, it is so or-
dered.
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Mr. REID. Mr. President, the major-
ity leader has asked me to announce
there will be no more rollcall votes to-
night. The managers may have some
other business to do. But basically this
is the end of rollcall votes for tonight.

Mr. President, I ask unanimous con-
sent—I have cleared this on the other
side—the pending amendment be set
aside temporarily to offer an amend-
ment. I have cleared this with Senator
GRAMM.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

AMENDMENT NO. 3521 TO AMENDMENT NO. 3401

Mr. REID. Mr. President, I send an
amendment to the desk. This would be
the Democrats’ next in order.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Nevada [Mr. REID], for
Mr. JEFFORDS, proposes an amendment num-
bered 3521 to amendment No. 3401.

Mr. REID. Mr. President, I ask unan-
imous consent reading of the amend-
ment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To authorize appropriations for

certain staff of the United States Customs

Service)

At the end of the title relating to Customs
Reauthorization, insert the following:

SEC. . AUTHORIZATION OF APPROPRIATIONS
FOR CUSTOMS STAFFING.

There are authorized to be appropriated to
the Department of Treasury such sums as
may be necessary to provide an increase in
the annual rate of basic pay—

(1) for all journeyman Customs inspectors
and Canine Enforcement Officers who have
completed at least one year’s service and are
receiving an annual rate of basic pay for po-
sitions at GS-9 of the General Schedule
under section 5332 of title 5, United States
Code, from the annual rate of basic pay pay-
able for positions at GS-9 of the General
Schedule under section 5332, to an annual
rate of basic pay payable for positions at GS-
11 of the General Schedule under such sec-
tion 5332; and

(2) for the support staff associated with the
personnel described in subparagraph (A), at
the appropriate GS level of the General
Schedule under such section 5332.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

CLOTURE MOTION

Mr. REID. Mr. President, I send a
cloture motion to the desk.

The PRESIDING OFFICER. The clo-
ture motion having been presented
under rule XXII, the Chair directs the
clerk to read the motion.

The assistant legislative clerk read
as follows:

CLOTURE MOTION

We, the undersigned Senators, in ac-
cordance with the provisions of rule
XXII of the Standing Rules of the Sen-
ate, hereby move to bring to a close
the debate on Calendar No. 295, H.R.
3009, the Andean Trade Preference Act.

Max Baucus, Zell Miller, Harry Reid,
Tom Carper, Joseph Lieberman, Tom
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Daschle, Jeff Bingaman, Christopher
Bond, Larry E. Craig, Gordon Smith of
Oregon, Chuck Grassley, Orrin Hatch,
Pete Domenici, Pat Roberts, Chuck
Hagel, and Robert F. Bennett.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

MORNING BUSINESS

Mr. REID. Mr. President, I ask unan-
imous consent that the Senate proceed
to a period of morning business with
Senators allowed to speak therein for a
period not to exceed 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

THE DEATH OF SGT. GENE VANCE
IN AFGHANISTAN

Mr. ROCKEFELLER. Mr. President,
we received confirmation yesterday
that Sergeant Gene Vance of Morgan-
town, West Virginia, was killed on
Sunday in an exchange of gunfire near
the village of Shkin, near Afghani-
stan’s border with Pakistan. Sergeant
Vance was a member of the 19th Spe-
cial Forces Group of the West Virginia
National Guard. His unit was patrol-
ling southeastern Afghanistan in an ef-
fort to locate and eliminate any pock-
ets of al Qa’eda and Taliban resistance.
Sergeant Vance was the first American
killed in combat in Afghanistan since
March.

On behalf of all the Member of the
Senate—I believe I can so speak—I
want to express to Sergeant Vance’s
wife, Lisa, and daughter, Amber, our
deepest sympathy at their loss and
ours.

I extend those condolences to other
members of Sergeant Vance’s family
who must be going through the kind of
grief to which some people have be-
come accustomed, but not many.

He was a member of the West Vir-
ginia National Guard. I had the honor
to be Governor of West Virginia for 8
years. I know it just so happens that
the West Virginia National Guard has
top rankings all across the country in
all respects—professionally audited, so
to speak. There is no stronger embodi-
ment of the patriotism that runs so
deep in the mountains of my State of
West Virginia.

America’s early success in the war in
Afghanistan, and in driving the
Taliban from power, has created for
many Americans the illusion that
things have returned to normal. A few
more metal detectors, a few more secu-
rity guards, a longer line to board air-
planes, but otherwise life seems to be
getting back to the way it was before
September 11. That is foolhardy think-
ing.
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Sergeant Vance knew it, and he was
doing his duty. The Vice President as-
serted, I think correctly, that there
will be more attacks, that we are fool-
ish if we are not prepared, if we are not
mindful of this fact.

But if we Americans are managing to
live our daily lives without fear, that
may bring us some comfort, but it is
entirely due to the courageous efforts
being made by men such as Sergeant
Vance and women in uniform in Af-
ghanistan and elsewhere. Their efforts
are not always the lead stories any-
more, but they are taking the time to
do the job right—eliminating the ter-
rorists who perpetrated the attacks on
this country on September 11.

In an era, as they say, of asymmetric
threats, when small groups can develop
weapons of mass destruction—and now
we are looking at the probability of
suicide bombers—and a group of 19 fa-
natics can carry out with relative ease
an attack of unprecedented devastation
on American soil, it is clear that our
security will not be assured until we
eliminate—not defeat but eliminate—
the terrorists who are committed to
hurting us.

Our forces in Afghanistan continue
to perform a vital national task, and
we had all darn well better recognize
that. The death of Sergeant Vance is a
reminder that they continue to put
themselves at considerable risk, in un-
believably hostile territory, and often
in a hostile society.

I do not know what it is that makes
fine Americans feel so deeply the love
of their country that they are prepared
to risk their life for it. I want to say
that I know what it is. But I think it
is a mystery that all of us revere, and
it is within the soul and the heart of
each individual person who goes over
to fight and to defend our way of life.
In other words, we can never know that
entirely. But we can know, and what
we must never forget, is that we Amer-
icans, who enjoy the freedoms and
comforts our society provides, only do
so0 because men such as Sergeant Vance
are willing to do what they did: Engage
in firefight and lose their life.

So we mourn the death of Sergeant
Vance in Afghanistan, and we are re-
minded yet again that America’s
strength is built on the individual deci-
sions of hundreds of thousands of peo-
ple who make those decisions in their
own individual ways. Sometimes, of
course, they cannot foresee what will
happen. They sign up. They go. They
cannot foresee what is going to happen.
Sometimes what happens brings great
sadness to many people.

To Sergeant Vance’s wife and daugh-
ter, as you grieve, let your sense of loss
be joined by the knowledge that Gene
Vance died for a just and noble cause.
He was prepared to put himself on the
line for America, for Americans, and
for the society that he wanted you,
Lisa, and you, Amber, to be able to live
in, in peace.

I thank the Presiding Officer and
yield the floor.
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