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military, our troops; specifically, the
men and women who serve in Iraq and
the extraordinary job they are doing
there. This incredible rotation the Sen-
ator reflected on, the logistics being an

exercise of extreme complexity, was
accomplished with great profes-
sionalism.

His knowledge of this is unique and
special, and we turn to him in the Sen-
ate about military affairs. I join in the
acknowledgment of what the men and
women of our services have done in
this area. I thank the Senator for
bringing it to our attention.

I rise briefly, however, to address the
new regulations proposed relative to
white-collar overtime issues presented
by the Department of Labor. We, as a
Senate, have for literally months been
hearing from the other side of the aisle
that they wanted to stop the procedure
of regulatory activity in this area;
they wanted to foreshorten the proper
and appropriate approach to govern-
ance; that is, to issue proposed regula-
tions and take information and com-
ment on the regulations and bring for-
ward any sort of clarification of the
law in the area of overtime activity, of
which the law has been on the books
for 50 years.

Unfortunately, it has become con-
fused and arcane in many ways. In fact,
the law as presently structured was put
together in a time when this country
had people who were called straw
bosses, leg men, and keypunch opera-
tors, things which no longer are rel-
evant. Yet the law still has these cat-
egories of individuals and their rating
systems are affecting how overtime is
paid.

It has become a fertile ground, re-
grettably, because of this confusion.
Because it is a law that has not been
adequately reformed and kept up to
date, it is a fertile ground for lawsuits.

The United States Bar Weekly, a law-
yers’ weekly USA newspaper headline,
summed up the salaries in the work-
place across America by saying in a
headline: ‘“‘Boom In Overtime Suits, A
Danger For Employers But A ‘Gold
Mine’ For Plaintiffs’ Lawyers.”’

Unfortunately, that is all we have
gotten from the regulation in the last
2 years—lawsuits. We do not have a
more efficient marketplace, or people
who deserve overtime getting over-
time. We have not had a settled issue
as to who has a right to overtime.

Secretary Chao said we should do
something about this proposal. Sec-
retary Chao stepped forward and said
this is an issue, a problem, we need to
do something about. She put forth pro-
posed regulations which I, as chairman
of the committee that has jurisdiction,
said there are some issues. We have
questions. Let’s look at them. That is
why those proposed regulations re-
ceived 80,000 comments. The Depart-
ment has been reviewing those.

Again and again people have come to
the Senate from the other side of the
aisle and used the excuse of trying to
foreshorten and stop and undermine
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the process of regulatory reform and
the comment period as a means to try
to stop other legislation. How many
pieces of legislation have been held up
interminably, and some simply not
passed, because the other side of the
aisle says we cannot have the proposed
regulations out there; we have to stay
with the law as it is.

Now it has shown the folks were ab-
solutely wrong. The folks came to the
Senate and tried to use this proposed
regulation as a stalking-horse to ob-
struct other legislation on the floor. It
was a stalking-horse because the De-
partment of Labor has come forward
now with a new set of regulations
which have grown out of and evolved
out of the work that was done as a re-
sult of reviewing and listening to the
input from the 80,000 comments.

The final set of regulations has some
extremely good proposals. It guaran-
tees 6.7 million Americans who today
are not guaranteed overtime will re-
ceive overtime. People up to $23,000 of
income will receive overtime. That is
up from the present threshold today of
$8,000. That means 6.7 million people
who today are in a gray area are no
longer in a gray area and they will get
overtime.

In addition, it makes unalterably
clear this overtime regulation applies
to white-collar areas. That was never
an area for concern. People were con-
cerned. The Department has made it
clear the overtime of groups such as
first responders, nurses, veterans com-
ing back from serving overseas, li-
censed practical nurses, and registered
nurses would be protected.

That was never the intent of the
original regulations, I don’t think. But
clearly, it is definitively addressed in
this final rule.

Furthermore, the people whose over-
time may be at risk have to have an
earning that exceeds $100,000, and they
have to be in a white-collar activity,
not a blue collar. If a blue-collar person
happens to make more than $100,000,
their overtime stays in place. The over-
time of a white-collar person making
more than $100,000 may be impacted by
this. The Department estimates that is
less than 120,000 people who may be im-
pacted by that part of the regulation.

In this final regulation, 6.7 million in
the gray area will get overtime who are
not getting it. They may be getting it,
but they do not know they have a
right. And people who are concerned
about overtime, working blue-collar
jobs, or working in areas such as law
enforcement and firefighting or nurs-
ing, will absolutely be assured of their
overtime rights, although they prob-
ably were.

It means the business community, es-
pecially small businesses, will have a
clear understanding of who has the
right to overtime and who does not
have a right to overtime—not clear,
but a clearer understanding of who
does and does not have a right to over-
time. That means instead of ending up
with small businesses especially having
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to spend a lot of money defending law-
suits which are arbitrary in many
cases and which are class action in
other cases, they will be able to spend
their money on creating new jobs.

Instead of having a litigious atmos-
phere out there, we will have an atmos-
phere where people can understand
what their responsibilities are to pay
people. Those people who are receiving
this overtime will benefit significantly
from this clarity, and other folks who
will be getting jobs as a result of busi-
nesses having money to invest, rather
than having to pay lawyers to defend
these lawsuits. It is a step in the right
direction.

I Dbelieve that opposition today,
should it still continue, can only be de-
fined as political. We know that opposi-
tion, in light of these regulations com-
ing out in final form, was probably
highly political before, but clearly in
light of the definitiveness and the con-
structiveness of the changes which
have come forward with the final regu-
lations, any additional opposition is
partisan, political, and driven by an
election year attitude, or it is simply a
desire to be a stalking-horse to pro-
mote lawsuits versus promoting effi-
cient use of resources in our society,
especially by small businesses.

I congratulate the Department of
Labor for doing the job which they are
paid to do, which is to try to make our
laws more understandable and con-
structive. As a result, they have made
a very strong step forward to assisting
people in getting overtime who may
not be getting it today.

I yield the floor.

——————

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). Morning business is closed.
———

FAIRNESS IN ASBESTOS INJURY
RESOLUTION ACT OF 2004—MO-
TION TO PROCEED

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of the motion to
proceed to S. 2290, which the clerk will
report.

The legislative clerk read as follows:

A motion to proceed to the bill (S. 2290) to
create a fair and efficient system to resolve
claims of victims for bodily injury caused by
asbestos exposure, and for other purposes.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Madam President, this
is one of the most important bills in
many decades because this bill will de-
termine whether or not 8,400-plus com-
panies go into bankruptcy, with a loss
of jobs, pensions, and opportunities for
people all over this country—and all
because of an out-of-whack tort system
that has been manipulated by some ve-
racious lawyers who should know bet-
ter but who are too addicted to being
able to milk the system for billions and
billions of dollars, $20 billion thus far
in legal fees and transaction costs.
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Opponents of this bill continue to as-
sert that the fund is nothing more than
a bailout of corporate America because
it is not big enough. There is one word
for that: baloney. This charge, which
the personal injury lawyers Kkeep re-
peating in television and print ads,
completely baffles me. Let me explain
why.

Currently, estimates of what the ex-
isting tort system will pay to plaintiffs
in the future range from $61 billion to
$92 billion. That is currently. This is
what the independent actuaries say is
the amount of money the victims will
actually receive under the current sys-
tem.

Let me just point to this chart: the
asbestos victims’ compensation in bil-
lions of dollars. Under the tort sys-
tem—the current out-of-whack tort
system—you have three colors on the
chart: dark blue, kind of light blue, and
yellow. The light blue illustrates the
fees we pay to the defense lawyers in
these cases. The dark blue happens to
consist of the fees we pay to the trial
lawyers—in other words, the plaintiffs’
lawyer.

Between them, as you can see on that
Tillinghast account, shown at the top,
you have $69 billion. How much goes to
the victims? It is $61 billion—if it is
there, if these companies do not go
bankrupt. Take the Milliman one,
shown down below: $61 billion to the
personal injury lawyers, $42 billion to
the defense lawyers. That is $103 bil-
lion. Only $92 billion goes to the vic-
tims. That is assuming these 8,400 com-
panies have not gone into bankruptcy.
We have already had 70 companies go
into bankruptcy.

But look what happens under the
FAIR Act. The attorneys would still
get a whopping $2.5 billion for what
really amounts to rolling-off-a-log type
of a lawsuit because it would not take
all the efforts they would have to put
in to make cases otherwise in court.
They would get $2.5 billion. But $111.5
billion would go to the victims. It is
pretty hard to say that is not a fair
deal or that it is a bailout of corporate
America.

Now, our bill, in comparison to the
$61 billion to $92 billion of those two
actuary accounts that will go to the
plaintiffs, gets them $111.5 billion,
which is a lot more than either of those
estimates were. This goes to the pock-
ets of the injured persons.

So where does the rest of the ex-
pected cost of the tort system go?
Under the current system, it is going
to lawyers. It is going to lawyers’ fees
and other litigation costs, with per-
sonal injury lawyers alone expected to
garner $40 billion of these future ex-
penses. In addition, 80 percent or more
of claims filed in recent years are from
individuals who do not have a medi-
cally cognizable injury and are not im-
paired in their daily routine. Let me
put that in lay terms. They do not have
any injury that can be shown by the
current medical analysis we have in ex-
istence today, and it is the best in the
history of the world.
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Indeed, one scholar estimated that
meritless claims—claims without any
merit at all—based on questionable
‘“‘diagnoses’ for mass screenings have
accounted for $28.5 billion in costs al-
ready. As a result, the truly ill get
even less than the $61 billion to $92 bil-
lion estimate that is suggested by
these two studies.

Measured against the existing sys-
tem, with all of its inequities and high
transaction costs, the FAIR Act will
deliver far more directly to victims. Up
to $124 billion will be available to com-
pensate those who are sick from asbes-
tos while still providing medical moni-
toring for those at risk but not yet im-
paired—in other words, not yet sick,
and who may never get sick. This is a
simplified, no-fault, mnonadversarial
system which will not require forking
over 40 percent to 60 percent to any
professional.

No matter how you look at it, vic-
tims get far more compensation under
this bill—and in a far more timely
manner—than in the current system.
This alone indicates that the fund is
big enough.

But let’s look at it from another
angle. Are the aggregate fund contribu-
tions by companies and insurers ex-
pected to be less than they are paying
in the current system? According to
the Congressional Budget Office, the
answer is no. CBO estimates that de-
fendants will have about the same ex-
penses in the current system for the
next 5 years. This is on page 20 of the
CBO’s October 2, 2003, cost estimate for
this fund. On the same page, CBO esti-
mates, for the bill as reported from
committee, that insurers would actu-
ally pay more to the fund in this same
period than they would under the cur-
rent system.

Keep in mind, the current system is
gouging billions of dollars for nonsick
claimants. Look, this fund, No. 1, calls
for about as much money as companies
are paying now; No. 2, shifts this
money to the truly sick; and No. 3, re-
duces the transaction costs so more
funds are available to compensate in-
jured parties. In other words, we help
those who deserve to be helped, where
under the current system there are a
lot of people sopping up the funds that
are there who are not even sick, who
have not suffered from sickness, and
may never suffer from sickness.

This is a bailout? Give me a break.
The chief benefit contributors get out
of this deal is one thing, and that is
predictability. They know what their
payments will be from year to year,
and that is it.

I was told if I was able to get $108 bil-
lion a number of Democrats would
gladly sponsor and support this bill. I
had indications from the union move-
ment: But, boy, if you got $108 billion
on the table, we will be there. They did
not think we could get it done. But we
did.

Now, despite all of these things I
have been talking about, we have heard
the argument that the money is not
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enough since S. 1126 was first intro-
duced in May of 2003 when industry
agreed to a $94 billion fund. Before in-
troducing S. 1125, I had heard from the
other side of the aisle that $94 billion
was not sufficient but that $108 billion
might be enough, as I have just said. I
worked hard to get the business com-
munity to commit to this funding, and,
in the end, the Judiciary Committee
added a provision that would simply re-
quire $14 billion in additional funds in
order to reach this goal. The funds,
however, were not guaranteed in the
committee-reported bill, as are those
under S. 2290.

During the committee process, this
$14 billion was added to the substantial
contributions required from both de-
fendants and insurers. When S. 1125 was
reported out of committee, therefore,
it provided for $104 billion in manda-
tory funding from defendant companies
and insurers, plus an estimated $4 bil-
lion from bankruptcy trusts. The $108
billion was there.

The committee voted by a 14-3 mar-
gin that the claim values which added
up to $108 billion—those values—were
fair—14 to 3, with a number of Demo-
crats voting with us. Not a single Dem-
ocrat voted against these claim values.
The only ones who did were 3 Repub-
licans, and they thought it was too
much.

Now we are hearing that the total
just is not high enough. If the values
were good enough for every Democrat
before, why not now? I just do not get
it.

By the way, let’s go back just a step
or two here. As shown on this chart, we
are getting far more money to the sick
and needy than the two expert actu-
arial firms say will go to the sick and
needy—far more money. Those who
make arguments to the contrary are
not being fair.

Later in the committee markup, to
ensure the risk of insufficient funding
would not fall on claimants, an amend-
ment was offered by Senators KOHL and
FEINSTEIN to provide a huge amount of
open-ended, contingent funding that
could be available to pay claims, up to
an additional $31 billion over a nearly
20-year period. The number $31 billion
was not in the amendment, nor was the
number $45 billion, which some claim it
was. The amendment simply called for
maintaining the contributions at the
same level if such funds were needed to
maintain solvency, and this flat line
happened to add up to $31 billion, since
we had already added $14 billion to the
base funding. This meant when the
contingent funding was added to the
$108 billion of mandatory funding, up
to $139 billion could come into the fund
and ultimately out to the people.

Democrats and labor unions falsely
continue to cite the $153 billion number
whenever they can. I challenge any of
them to show me that number in S.
1125, the committee-reported bill.
Moreover, the $139 billion was not hard
money that would be going to claim-
ants. That is a fact. It was not hard
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money that would be going to claim-
ants. The fund under S. 2290 would
reach this same and substantial level
of funding.

Further rendering this $139 billion
obsolete is the fact a sunset provision
was added later in the markup. This
provided an ultimate safeguard, in the
eyes of those who filed it, for fund sol-
vency. Still further, we added in S. 2290
a measure which renders the contin-
gent funding amendment from the
markup totally unnecessary—the abil-
ity for the fund to borrow against 7
years of future revenue. With this pro-
vision, the Feinstein-Kohl contingent
funding measure is no longer needed.
Thus the whole premise for arguing
more money is needed because the
committee bill had more money is lit-
erally destroyed. The Feinstein-Kohl
amendment created what amounts to a
rhetorical problem on the total value
of claims for some Democrats and some
labor unions. But it is only that, a rhe-
torical problem.

Claims values adding to $108 billion
were good enough for almost all the
Democrats at the markup, and there is
no reason the current $114 billion now
should be inadequate.

Finally, I will give another indica-
tion of why those who now argue $114
billion is not enough are being unfair,
if not somewhat disingenuous. Back on
April 24, 2003, the AFL-CIO asked an in-
vestment banking firm to run a finan-
cial model with certain claims values.
How much did this model, which they
shared with Republicans during nego-
tiations, add up to? Believe it or not,
under the base case, it added to $121
billion. You heard that correctly, $121
billion. We offer a fund with a base of
$114 billion in guaranteed money with a
$10 billion contingency, 7 times the
borrowing authority, and a sunset back
to the tort system, and there is no deal
yet?

I said earlier, I don’t get it. But I sus-
pect the reason we are seeing retrench-
ment and revisionism is that—and
there is simply no delicate way to say
this so I will be blunt—when personal
injury lawyers put the screws on
Democrats and labor unions, they are
trying to stop this good bill at all
costs. It is pretty apparent if you look
at the flagrantly misleading ads they
put on television, all paid for by the
victims, by the way, through these ex-
orbitant fees and transaction costs.

I will tell you one thing, they don’t
want to kill the golden goose that as-
bestos litigation is for them. They are
only too happy to collect the golden
eggs, even though the people who are
truly sick, truly injured, will not get
the money in many cases. In the end
imposing financial obligations on the
business community that are much
more than they would have to pay
under the broken litigation system to
compensate victims would only risk
bankrupting even more businesses and
losing more jobs and pensions. Already,
as I have mentioned, more than 70 com-
panies have gone bankrupt due to as-
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bestos litigation, and as many as 60,000
American jobs have been lost. It is esti-
mated if this keeps going and we don’t
do what we should do here on this
floor, there could be as many as a half
million jobs lost. I believe that is a
low, conservative figure.

If most of these companies go into
bankruptcy, I can’t begin to tell you
what a detriment it will be to our
country, let alone the sick and needy
who really deserve the moneys.

Rather than rely on their own num-
bers or provide a reasonable alter-
native, opponents of the bill falsely
contend S. 1125 had provided $153 bil-
lion and, therefore, S. 2290 does not
provide enough funding. Of course, liti-
gating these cases in Federal court
may be a big risk to some personal in-
jury lawyers who have successfully ma-
nipulated some outlier State courts to
create a system of jackpot justice.

In reality, the Feinstein-Kohl amend-
ment in committee, which introduced
the open-ended contingency funding,
was designed to ensure the fund estab-
lished under the act did not become an-
other Manville trust, placing the risk
of insufficient funding on future vic-
tims and leaving them with only pen-
nies on the dollar. That is a risk which
victims will not face under S. 2290.

If, despite paying significantly more
money than the current tort system,
the fund is unable at any point to pay
full value; that is, 100 percent on eligi-
ble claims, then the fund will sunset
and the tort system will reopen in Fed-
eral courts to compensate for future
victims. There will be no risk to the
victims.

We can’t forget this bill is about the
victims, not overinflated estimates of a
broken tort system that diverts much-
needed resources to unimpaired claim-
ants and reduces awards significantly
to pay attorney’s fees and other trans-
action costs that do not directly ben-
efit claimants. By any objective stand-
ard, this fund is more than adequately
funded.

Although we are being met with ob-
stacles in getting to the substance of
the legislation, I am heartened by
something. There has been significant
bipartisan support for passage of a leg-
islative solution to the asbestos litiga-
tion crisis throughout the session. In
fact, calls for Senate action have been
occurring for several years.

For example, when the esteemed

ranking member was chairman of the
Judiciary Committee, my good friend
Senator LEAHY stated:
. . . Congress can provide a secure, fair and
efficient means of compensating victims. I
believe it is in the national interest to en-
courage fair and expeditious settlement be-
tween companies and asbestos victims.

Those were Senator LEAHY’S remarks
in the September 25, 2002, U.S. Senate
Judiciary Committee hearing on asbes-
tos litigation.

Senator LEAHY echoed his sentiments
last year during a hearing I chaired,
when he said:

These bankruptcies create a lose-lose situ-
ation. Asbestos victims deserving fair com-
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pensation do not receive it and bankrupt
companies cannot create new jobs nor invest
in our economy . . . If we work in good faith
toward a bipartisan asbestos solution, we
can meet the challenge created by [asbestos]
litigation. I agree with the Supreme Court’s
conclusion that the number of claims defies
“‘customary judicial administration and
calls for national legislation.”

That was Senator LEAHY’s statement
on March 5, 2003 in the committee
hearing which was entitled, ‘It is time
for Congress to act.”

Other Members have made clear they
share his opinions. For example, last
May, nearly a year ago, Senator DODD
made the following observation:

[W]e are working very hard to come up
with a compromise proposal on the asbestos
issue. And we’ve taken major steps in that
direction, working with organized labor,
with the insurance industry, with the in-
sured, and many others who have a
stakeholding in the outcome of this par-
ticular avenue. It’s a critically important ef-
fort.

That statement was made on May 3,
2003. The distinguished Senator from
Connecticut, Senator DoDD, reinforced
those statements later when he noted
on March 4, 2004, when referring to the
asbestos problem:

This is a matter that does cry out for a so-
lution.

As work progressed on bipartisan leg-
islation establishing a privately funded
national trust fund, support for the
concept grew. In a July 2003 letter to
Senators FRIST and DASCHLE, Senators
DORGAN, BREAUX, NELSON, BAUCUS,
KOHL, MILLER, LINCOLN, LEVIN,
STABENOW, and CARPER stated:

The asbestos litigation crisis is real and
urgently requires a legislative solution. . . .
An administrative trust fund is the right ap-
proach and represents a good foundation for
a solid legislative solution. . . . A legislative
solution to the asbestos crisis is a crucial
goal. . . . We believe that the groundwork
has been laid by the Committee leadership to
provide a real solution to this ongoing prob-
lem.

That was a July 11, 2003, letter to
Senators FRIST and DASCHLE.

In fact, when the legislation was
originally introduced, Senator NELSON
stated:

This will protect victims, save jobs, and
force companies to pay their fair share. This
is a good start to solving a big problem.

That was a press release on May 23,
2003. I have appreciated Senator NEL-
SON’s support over the last year. I don’t
know whether they can pull him back
on this cloture vote on Thursday. But
if they do, it would show this is becom-
ing a political exercise to the det-
riment of these workers, to the det-
riment of these unions, to the det-
riment of the insurance companies, and
to the detriment of these companies.

As last year progressed and fears
grew that the legislative effort might
fall victim to election year politics,
calls for action intensified. For exam-
ple, Senator DORGAN wrote the fol-
lowing in another letter to Senators
FRIST and DASCHLE:

We must complete asbestos reform before
this session. I think it would be a serious
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mistake—for victims, for the economy, and
for the Senate—if we adjourned without en-
acting asbestos legislation. Certainly, a com-
promise must meet the needs of all the
stakeholders. . . . We must seize this oppor-
tunity to solve a major public policy chal-
lenge for our Nation.

That was written on October 29, 2003,
in a letter to Senators FRIST and
DASCHLE. Yet, as you know, we were
unable to get this up and get it passed
last year. I agree with the Senator; it
needed to be passed last year. To allow
us to go past this year would be almost
criminal.

His opinions were echoed by Senator
BAucus, who wrote:

After all the hard work that has been put
into this bill over the past several years, par-
ticularly this year, it would be a shame to
let it go to waste. It would also have serious
implications for the economy and for victims
if we let this historic opportunity pass us by.

. From what I understand, we are very
close. . . . I urge you both to do everything
in your power to bring both sides together
for a swift resolution of this longstanding de-
bate.

That was before we have gone way
beyond last year’s bill, and we have
given well over 50 amendments to
Democrats to achieve this bill.

That was a November 5, 2003 letter.

On the same day, Senator LEVIN also
sent a letter to Senators FRIST and
DASCHLE expressing his own concerns
about the importance of the Senate
taking action:

I would like to again stress the importance
of addressing the issue of asbestos reform be-
fore we adjourn this session of Congress. . . .
[T]he Senate is in jeopardy of missing a his-
toric opportunity to pass asbestos legislation
with strong bipartisan support. It is obvious
to anyone . . . that the system is broken and
needs to be repaired.

That letter was dated November 5,
2003.

These were all written during the
last year’s session of Congress.

A week later, Senator STABENOW
gave the following advice to Senators
FRIST and DASCHLE in a letter:

I believe that we have an historic oppor-
tunity right now to pass asbestos reform leg-
islation with strong bipartisan support. . . .
The current system has a devastating impact
on victims and their families, who have to
continue to wait while the judicial system
wades through their claims, and on compa-
nies, many who have had to file for bank-
ruptcy because of asbestos lawsuits. I urge
you both to continue to work on a bipartisan
solution to this national problem.

That was in a November 13, 2003, let-
ter.

Senator LEAHY made the following
statement on the floor a few days later:

. . . [W]e have come to a complete accord
on the idea that the fairest, most efficient
way to provide compensation for asbestos
victims is through the creation of a national
fund that will apply agreed-upon medical cri-
teria in evaluating patients’ injuries . . . an
effective and efficient means to end the as-
bestos litigation crisis within reach, and we
must grasp it.

That was a floor statement made on
November 22 of last year. Unfortu-
nately, time ran out before consensus
could be reached.
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At the urging of members on both
sides of the aisle, Senator FRIST an-
nounced in December his intention to
accommodate Democratic requests for
more time, and he announced he would
delay floor consideration until this
spring. This year, as negotiations con-
tinued in various settings, a call for ac-
tion has continued. For example, on
March 4, Senator DoODD noted the crisis
in asbestos litigation is ‘‘a matter that
does cry out for a solution.” That was
on March 4 in the CONGRESSIONAL
RECORD.

A few days later, Senator REID ac-
knowledged ‘‘we have to do something
about asbestos litigation.” That was in
the March 9 CONGRESSIONAL RECORD.

It would be impossible to argue there
is an absence of bipartisan interest in
fixing the asbestos litigation -crisis.
Nothing has changed since the Demo-
cratic leadership council made the fol-
lowing observation in 2002:

This is one issue where the fight is not
simply a part of the age-old struggle between
companies seeking to avoid financial respon-
sibilities for misdeeds and trial attorneys
seeking to punish them while rewarding
their clients and themselves. We agree with
Supreme Court Justice Ruth Bader Gins-
burg, who argued in an earlier case that the
goal should be to provide secure, fair, and ef-
ficient means of compensating victims of as-
bestos exposure. We concur with the view of
the AFL-CIO that the current system is un-
fair and unpredictable. Senate Judiciary
Committee Chairman Pat Leahy’s decision
to hold a fair and balanced hearing on the as-
bestos litigation crisis should signal the be-
ginning of a bipartisan effort to create cer-
tainty in the system and get help to victims
without spurring new waves of bankruptcies.

That was in the New Democratic
Daily on September 18, 2002, a year and
a half ago.

These are some of the Democratic
calls for reforms on this chart. I have
on this particular chart quotes by Sen-
ators DORGAN, BREAUX, NELSON, BAU-
cus, KOHL, MILLER, LINCOLN, LEVIN,
STABENOW, and CARPER. In a letter,
they said:

The asbestos litigation crisis is real and
urgently requires a legislative solution.

On March 4, Senator DoDD said:

This is a matter that does cry out for a so-
lution.

Senator DORGAN wrote on October 29
a letter to the leaders:

We must complete asbestos reform before
this session.

Senator STABENOW wrote on Novem-
ber 13:

I believe that we have an historic oppor-
tunity right now to pass asbestos reform leg-
islation with strong bipartisan support.

Senator LEAHY, on November 22, 2003,
said:

An effective and efficient means to end the
asbestos litigation crisis is within reach, and
we must grasp it.

Some of the statements I have
quoted from my Democratic colleagues
are listed on that chart. When viewing
just a segment of these quotes, I think
it is clear the need for reform is univer-
sally understood. The issues that must
be addressed are clear. The time has
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come to act. We have worked our guts
out to try to accommodate our friends
on the other side. All we hear is: more
money, more money, more money. It is
as though these 8,400 companies have
an unlimited supply of money to be
given. In many cases, those companies
are dramatically mistreated by this
whole system. In many cases, they
should never have had to pay a dime. I
will cite one of the larger insurance
companies in this country. They never,
ever insured for asbestos or asbestosis,
or any problem or malady that comes
from asbestos; they never had anything
to do with asbestos, other than they
had their medical team do a medical
analysis and concluded mesothelioma
probably comes from exposure to asbes-
tos. That was a service to society, not
anything that should cause liability.
Because of that, this company has been
joined in over 60,000 cases, every one of
which they can win and should win.
The last one they tried, they did win,
but it cost them $2 million for attor-
neys’ fees alone.

That is money that could have gone
to the victims, and just to get some fi-
nality to this situation, just to solve
this problem, that company is willing
to pay out what amounts to millions of
dollars that they do not owe just to get
this over with. There is a raft of com-
panies that are in the lawsuits that fit
that category.

Where is the justice on the other
side? I admit, you want to fight for
your constituencies—the personal in-
jury lawyers and the unions—but you
also have constituencies, my friends on
the other side, in these businesses that
are going to go bankrupt and insurance
companies that also are going to go
bankrupt and the economy that is
going to be tremendously hurt by this
situation if we do not resolve this prob-
lem. We have a whopping amount of
money to resolve these problems.

The issues that must be addressed
are clear. The time has come to act.
The asbestos litigation crisis is a na-
tional nightmare, and the failure of
Congress to fix it would be a legislative
disgrace.

I would like to show some charts
with other calls for reform from labor
unions and the media. Let me go into
some of those.

Organized labor calls for reform. This
is a statement of Jonathan Hiatt, gen-
eral counsel with the AFL-CIO. This
was made before the Judiciary Com-
mittee on January 25, 2002:

Uncertainty for workers and their families
is growing as they lose health insurance and
see their companies file for bankruptcy pro-
tection.

Mr. Hiatt is a very bright and noble
attorney in many respects, and I have
a lot of respect for him. What has the
AFL-CIO done? We reached $108 billion
which I had indications they would ac-
cept, but now we are as high as $124 bil-
lion. Where are they?

Take AFL-CIO Principles on Asbes-
tos Compensation which was stated on
August 7, 2002:
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[Ulnder current law and legal processes,
many asbestos victims are not being treated
fairly.

In other words, the system is broken.
Here we have a chance of changing the
system. This is the art of the doable.
And where are the trade unions? They
are the ones that are losing the jobs.
They are the ones that are primarily
losing health care benefits. They are
the ones that are losing their pensions
from these companies that are going
bankrupt. Where are they? Why aren’t
they demanding that our friends on the
other side do something about this,
other than scream for more money all
the time. Stones can only give so much
blood, and, of course, there is a certain
irony in that statement.

Let’s take the United Steelworkers
of America, local 12773:

We really believe this needs to be resolved
now.

Or take the Paper, Allied-Industrial
Chemical, Energy Workers Inter-
national Union, local 2-0891:

. . we might not have another chance for
some time.

They might not have jobs in the fu-
ture because of this dragging of the
feet we are getting from the other side
on this matter.

Or take the United Steelworkers of
America, local 7110:

It is too important to let pass by.

These sum it up. Let’s take media
calls for reform just so people under-
stand.

The Pittsburgh Post-Gazette,
tember 25, 2003:

There is an elephant to be moved, and this
is the best chance in years. The time for
Congress to act is now.

The Detroit News, April 4, 2004:

The bill makes economic sense for compa-
nies and would ensure significant payments
to employees who develop serious illness. It’s
a humane solution and ought to be adopted.

That is the Detroit News, a heavily
industrialized city. They understand
this. Why the slowdown?

Take the Chicago Times, on June 16,
2004:

It is ludicrous to keep litigating for the
benefit of the litigators, when what is needed
is a claims system for the benefit of the vic-
tims.

That is what this bill does. It is a
claims system for the benefit of the
victims.

There is a whopping amount of
money that will go to the victims, not
to attorneys, although the attorneys
still will get $2.5 billion of it, which is
a lot of money.

Take the Washington Times on Sep-
tember 24, 2003:

. . . current legislation to control asbestos-
related lawsuits is one of the best ways Con-
gress can protect jobs.

The current legislation.

Or take the Capital Times & Wis-
consin State Journal on May 13, 2003:

An asbestos trust fund is a good idea. It
should become law.

Fund Could End Asbestos Legal Battles.

That is what this bill can do. Why
don’t we have more help from the other
side?

Sep-
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None of these papers, with the pos-
sible exception of Washington Times,
one would call moderate to conserv-
ative. Most are more liberal papers.

The Chicago Times, June 16, 2003:

The proposal . . . would get compensation
to genuine victims and get hundreds of thou-
sands of cases out of the regular court sys-
tem.

That is one of the points I have not
emphasized up to now. As a former
trial lawyer, I have to tell you, our
courts are clogged with all kinds of
frivolous suits, all kinds of frivolous
cases. I am not talking about these
cases necessarily, but all Kkinds of
them. Then you add these hundreds of
thousands of cases, and one can see
why justice is not being obtained, espe-
cially for those who are sick and needy.

I notice that my colleague from
Washington is in the Chamber. I thank
her and her staff for their good-faith ef-
forts in working with us to reach con-
sensus on an appropriate asbestos ban.
I am pleased that we, including Sen-
ators FEINSTEIN and KOHL, were able to
reach bipartisan consensus on this very
important issue. It is important.

Madam President, I ask unanimous
consent that immediately following
the remarks of the distinguished Sen-
ator from Washington, the distin-
guished Senator from Ohio, Mr.
VOINOVICH, be recognized to give his re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mrs. MURRAY. Madam President, I
ask unanimous consent that during to-
day’s session of the Senate Senator
HARKIN be recognized for up to 15 min-
utes as in morning business; Senator
BYRD for up to 40 minutes as in morn-
ing business; and Senator INHOFE for up
to 30 minutes as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. MURRAY. Madam President, I
rise today to share my serious concerns
with the asbestos liability bill now be-
fore the Senate. As my colleagues
know, this is not just another bill for
me. This is something I spent years
learning about, educating my col-
leagues about, and writing legislation
to address.

In fact, my work on asbestos started
3 years ago this very month when I
asked the Senate HELP Committee to
hold a hearing on asbestos exposure in
the workplace.

I started this as a very lonely battle
with my good friend, Senator Paul
Wellstone. We held press conferences,
and it seemed like no one came. Sen-
ator BAUCUS and Senator CANTWELL
were with us, but it was a very lonely
fight.

That is why today it is so great to
watch my colleagues, such as Senator
DASCHLE, Senator REID, Senator DAY-
TON, and Senator LEAHY moving this
discussion to such a productive level.
They have taken the time to listen to
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the victims, and I think if everyone
did, we would have a much more bal-
anced bill in front of us today.

I am pleased that after working all
these years with the victims, family
members, and doctors, the full Senate
is now engaged in a debate about asbes-
tos. I am also pleased that many of the
issues I have been fighting for have
been included in this legislation. This
bill does include a modified ban on as-
bestos, similar to the original ban that
I first introduced 2 years ago. That is
an important acknowledgment of what
I told the Judiciary Committee did last
June:

If Congress is going to prevent any future
lawsuits, then Congress must try to prevent
any more asbestos casualties, by banning the
use of asbestos.

So I am pleased by some of the
progress in this bill, but I am also
deeply disturbed by what this bill will
do to people whose lives have been torn
apart by asbestos, to future victims, to
family members, and to average Amer-
icans who are being exposed to deadly
asbestos every day without even know-
ing it. After listening to the victims,
hearing their stories, looking them in
the eye, there is no way I could vote
for this inadequate and unbalanced bill
today.

As I have learned about asbestos over
the past 3 years, I have been troubled
by the duplicity of some of the compa-
nies, by the negligence of our own Gov-
ernment, and by the absolute horror
that asbestos inflicts on people.
Throughout this process, I have also
been touched by the commitment and
the optimism of victims. Some of them
realize it is too late for them, but they
want to make sure no other American
goes through the horror they have ex-
perienced.

After working with them, I know I
am not just standing on the Senate
floor as a single Senator. I am standing
here on behalf of all of the people I
have been honored to meet and stand
with over the past 3 years.

I am standing here on behalf of peo-
ple like Brian Harvey, Gayla Benefield,
Bret Williams, Ralph Busch, Marv
Sather, and George Biekkola.

They were all exposed to asbestos
through no fault of their own.

I am standing here on behalf of the
family members of asbestos victims,
people like Sue Vento, the wife of the
late Congressman Bruce Vento of Min-
nesota; Sue Harvey, and LTC James
Zumwalt, the son of Navy hero Elmo
Zumwalt.

I am standing here on behalf of doc-
tors who have labored to save their pa-
tients against a merciless killer, doc-
tors like Michael Harbut, Alan
Whitehouse, and Harvey Pass who not
only provided medical care but worked
to raise awareness and call for needed
research.

I am standing here on behalf of pub-
lic health leaders like Dr. Richard
Lemen, a former Assistant Surgeon
General of the United States; Dr. Phil
Landrigan, and people like Andrew
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Schneider and Barry Castleman who
have worked to warn the public about
these dangers.

I am standing here on behalf of re-
searchers and advocates, people like
Chris Hahn of the Mesothelioma Ap-
plied Research Foundation and advo-
cates at the Environmental Working
Group.

All of these people have stood with
me at press conferences and have testi-
fied before Senate hearings, calling for
us to help the victims and to ban asbes-
tos. We have a real obligation to them.

I am standing on the Senate floor
today to make sure the Senate does
right by people who have been
wronged.

Let me share one of their voices with
my colleagues. In July 2001, the HELP
Committee held that hearing that I re-
quested on workplace safety and asbes-
tos exposure. One of the witnesses was
Mr. George Biekkola of Michigan, a
World War II veteran and a community
leader who helped bring a hockey rink
to the children of his community.

Those of us who were at that hearing
3 years ago will never forget what he
said. He broke down several times as he
read his statement, but his message
was clear. He told us he had spent 30
years working at the Cleveland CIliff
Iron Company in Michigan. He oper-
ated a hard rock drill and was exposed
to asbestos dust. He was forced to re-
tire at the age of 60 because asbestos
had scarred his lungs and reduced his
lung capacity by one-third. At that
hearing, he told us:

I thought I'd be spending my retirement
traveling out West with my wife, hunting
deer up in the mountains. But today I can’t.

He said he could not exert himself be-
cause his heart was weak and that he
had to be careful because a simple case
of pneumonia could Kkill him. He told
us:

This isn’t how I thought I'd be spending
my retirement, but when I think about the
other guys I worked with—I guess I came out
lucky.

He said:

I'm here today to tell you my story so that
maybe someone else working in a mine or a
brake shop or a factory won’t lose the things
I have lost.

He concluded his statement with
these words:

Senators, please make sure that what hap-
pened to me won’t happen to anyone else.
. . . Workers like me are counting on you to
protect us. Please don’t let us down.

I am sad to report that George
Biekkola died 2 weeks ago today from
asbestosis and mesothelioma. Until the
end, he was looking out for other vic-
tims. In fact, at his funeral last Satur-
day his family displayed a photograph
of him testifying at that Senate hear-
ing.

George is not with us today, but his
words ring as loudly now as they did 3
years ago: Senators, do not let us
down.

That is why I have been working on
asbestos for the last 3 years and that is
why I cannot support this inadequate
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bill. After all the things that Ameri-
cans like George Biekkola have been
through, after all they have lost, after
all their families have lost, after all
they have done to protect others, I will
not let them down, and that is why I
cannot support this bill.

Before I turn to the specifics, I want
to put this discussion in context. For
decades we have been pumping this poi-
son into Americans, on purpose and by
accident. It has wrecked lives, families,
and fortunes, and it has been a problem
for many businesses. Asbestos is every-
where, and it is killing us. We have to
stop putting this killer in products. We
have to stop importing products that
contain asbestos. We have to figure out
a way to make whole everyone who has
been affected by this epidemic, and we
need to do it in a balanced way that
gives certainty and equity to both vic-
tims and to companies.

This process has been an education
for me because like many Americans I
thought asbestos had been banned a
very long time ago. In 1989, the EPA
did try to ban asbestos, but that effort
was overturned in a lawsuit from the
asbestos industry. Ten years later, in
1999, reporter Andrew Schneider and
the Seattle Post-Intelligencer pub-
lished articles about a disturbing trend
in a small mining town of Libby, MT.
Residents there are suffering from ex-
traordinarily high rates of asbestos-re-
lated disease. At many plants where
vermiculite from Libby was processed
and then shipped, waste rock left over
from the expansion process was given
away for free. I learned that people
used this free waste rock in their
yards, in their driveways, and in their
gardens.

This picture that I have with me
today is Justin and Tim Jorgensen.
They are climbing on waste rock that
was given out by Western Minerals,
Inc., in St. Paul, MN, some time in the
1970s. According to W.R. Grace records,
this rock they are playing on contained
between 2 and 10 percent temuline as-
bestos. This rock produced airborne as-
bestos concentrations 135 times higher
than OSHA’s current standards for
workers.

We need to do right by Justin and
Tim, and those are the people I think
about when I look at this bill.

I learned, in fact, that our country is
far behind others. The United States
remains the only industrialized coun-
try besides Canada that has not yet
banned asbestos. More than 30 million
pounds of asbestos are still today right
now consumed in the United States
each year. I learned that asbestos is
still found today in over 3,000 common
products in the United States, includ-
ing baby powder, cosmetics, brake
pads, pipes, hairdryers, ceiling tiles
and vinyl flooring.

It is still legal in 2004 to construct
buildings with asbestos cement shin-
gles and to treat them with asbestos
roof coatings. It is still legal today to
construct new water systems using as-
bestos cement pipes imported from
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other countries. It is still legal today
for cars and trucks to be made and
serviced with asbestos brake pads and
linings. Workers in this country are
still being exposed to dangerous levels
of asbestos. According to OSHA, an es-
timated 1.3 million employees in con-
struction and general industry face sig-
nificant asbestos exposure on the job
today. Asbestos, in fact, has taken a
particularly large toll on the people of
my State.

According to a recent report by the
Environmental Working Group, King
County has the fourth highest number
of deaths related to asbestos in the
country. Three other counties, Kitsap,
Pierce, and Snohomish, all rank in the
top 100 for asbestos-related deaths.
Overall, Washington State ranks
eighth in asbestos-related deaths na-
tionwide. Just last week in Spokane,
WA, our State department of health
announced that 100 former workers at a
vermiculite factory likely inhaled
deadly asbestos fibers and should seek
advice from their doctors. They also
warned that children and spouses who
lived with those workers could become
ill from particles that were carried
home with the loved ones on their
clothing, on their hair, and their skin.

Given the known dangers of this min-
eral, we should all be asking why are
we still using it? Why are we still add-
ing it to products on purpose where
there are perfectly acceptable sub-
stitutes? Americans in every walk of
life and in every corner of this country
have been exposed, and we have to pro-
tect them. That is why I have worked
to do a series of things over the past
few years.

On June 18 of 2002 I introduced the
Ban Asbestos in America Act. I re-
introduced that bill again last May as
S. 1115.

I do thank all the Senators who have
cosponsored my bill: Senators BAUCUS,
BOXER, CANTWELL, DASCHLE, DAYTON,
DURBIN, FEINGOLD, FEINSTEIN, HOL-
LINGS, JEFFORDS, LAUTENBERG, LEAHY,
and REID.

I have pushed the EPA to warn home-
owners about the dangers of Zonolite
insulation, which today is in the attics
of as many as 35 million homes,
schools, and businesses.

I have urged the EPA to warn brake
mechanics about the deadly asbestos
dust they are exposed to on the job
today.

I have asked OSHA to increase its ef-
forts to enforce existing regulations
that attempt to protect automobile
brake mechanics.

I have shared my concern with legis-
lators in Canada, the country that is
the largest source of America’s asbes-
tos imports.

I testified at a hearing on Libby, MT,
and I testified before the Judiciary
Committee last July.

Asbestos liability is a real problem.
It is a problem for victims, and it is a
problem for companies. We need a bal-
anced solution.

Unfortunately, the bill that is before
us today falls short in six ways. First
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of all, it is unfair to victims because
the awards are too small, even smaller
than many would get if they were al-
lowed a day in court.

Second, it could lock future victims
out of getting help because the trust
fund is inadequate.

Third, it keeps Americans in the
dark about the dangers of asbestos. It
does not include the education cam-
paign that we know is needed and that
I have been pushing for over the past 3
years.

Fourth, it falls short on research,
tracking, and treatment for asbestos
diseases.

Fifth, it makes family members jump
through too many restrictive hurdles.

And sixth, it allows insurance compa-
nies to place liens on the awards family
members receive, unfairly reducing the
award they deserve, and treating them
much differently than other Federal
compensation programs.

Let me take a few minutes to discuss
each of those in detail. First of all, as
I said, the awards are too small. Many
people who had their lives torn apart
by asbestos will actually do worse
under this bill than they would in
court. For example, awards for lung
cancer victims who have more than 15
years of exposure to asbestos are lim-
ited to $25,000 to $75,000, even though
most of those victims will die within a
year.

Victims with asbestosis who have
lost 20 percent to 40 percent of their
breathing capacity, many of whom will
be disabled for life, will receive only
$85,000. That is far less than their lost
wages and medical costs. This bill gives
them less than they deserve. At the
same time, it blocks the courthouse
door to victims who have staggering
medical bills, lost wages, and other
damages. I do not see how Congress can
leave asbestos victims worse off than
they are today, but that is what this
bill will do.

Second, the trust fund is too small to
compensate all the victims, but that is
just one of the problems with this trust
fund. I believe a successful trust fund
will provide fair and adequate com-
pensation to all victims and would
bring reasonable financial certainty to
defendant companies and insurers. To
do that, the trust fund must include
four things: Fair award values, appro-
priate medical criteria, adequate fund-
ing, and fast processing.

The system for processing claims
must allow victims to get prompt pay-
ments, without the complications,
time, and expense of a traditional law-
suit. Unfortunately, the trust fund in
this bill falls far short of what is need-
ed. I have already discussed how the
award values are unfair.

In addition, the trust fund is not ade-
quately funded. In fact, the trust fund
in this bill has been slashed dramati-
cally from the original Hatch legisla-
tion. In the Judiciary Committee’s bill
the trust fund was $1563 billion. But in
this bill we are being asked to vote on
the trust fund has been slashed by over
$40 billion.
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Now, the trust fund didn’t shrink on
its own. It was reduced after closed-
door negotiations that included only
one side, the defendant companies and
the insurance industry. It was not
based on the actual needs of victims.
Instead, it was based on what the in-
surers and businesses were willing to
pay. This one-sided agreement reduced
the funding provided in S. 1125 by more
than $40 billion.

Making matters worse, an additional
$10 billion in contingent funds does not
become available for 24 years. The Sen-
ate should not adopt a policy of adjust-
ing award values just to meet an arbi-
trary and artificial limit reached in a
back room with only one side present.

Not only was this figure arrived at in
an unfair way, but it is clear it is not
enough to meet the needs of current
and future asbestos victims.

The Congressional Budget Office has
estimated the cost of this bill at $134
billion. This bill provides only $109 bil-
lion. So there is a significant shortfall
already. But there is very good reason
to believe this shortfall will be even
larger. Recent claims in the Manville
trust show much higher than expected
claims for many asbestos diseases.
Those claims also show that recent
mortality and morbidity data increase
the likelihood that the number of as-
bestos-related diseases and related
claims will exceed current estimates.

If this fund becomes insolvent it will
leave victims without the help they de-
serve and without the help they need.
Because of that possibility, last year
Senators inserted a number of protec-
tions during the Judiciary Committee
markup. Tragically, very tragically,
the bill before us today throws away
all of those carefully crafted bipartisan
protections.

For example, we had protections for
victims in case the trust fund became
insolvent. Those protections in the
Biden amendment were stripped from
this bill.

We had protections that guaranteed
that asbestos victims would preserve
their legal rights until the trust fund is
operational. That is important because
if this bill becomes law, it will end up
in court and there will be no mecha-
nism for victims and their families to
get help while this law is tied up in
court. We solved that problem with the
Feinstein amendment, but again those
protections were stripped from this
bill.

So overall this trust fund is inad-
equate. If we are going to lock the
courthouse doors to victims, we have
to be 100 percent certain the trust fund
will have enough money to cover all of
the 600,000 current claims and the thou-
sands more that may be found later.
This is especially important because
asbestos diseases have a very long la-
tency period, often decades long, mak-
ing it hard for us to predict today who
will need help in the future. If we pass
this inadequate trust fund, my con-
stituents and hundreds of thousands of
Americans will be left out in the cold
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with only the fading memories of their
loved ones to carry them through this
tragic ordeal.

My third concern with this bill is it
keeps Americans in the dark about the
dangers of asbestos exposure. This bill
completely drops the education cam-
paign that was in both of my asbestos
bills. One of the reasons why asbestos
takes such a deadly toll is because peo-
ple are unaware that they’re being ex-
posed to it.

Ralph Busch, a constituent of mine,
exposed himself and his wife to asbes-
tos when he renovated his home. He
never knew about the dangers until he
happened to read a story in the Seattle
Post-Intelligencer. Today, his dream
house is abandoned, his credit is ru-
ined, and his health is a constant
worry. Ralph Busch didn’t do anything
wrong. He couldn’t have known about
the danger of Zonolite insulation.
There is no way that Ralph Busch
could have known that by buying and
renovating an old house he would even-
tually expose his family to dangerous
levels of asbestos.

We must make sure others do know
about this public health risk by pro-
viding additional resources to educate
the American public about the dangers
of worksite and home exposures to
products that contain asbestos.

We must also provide safety informa-
tion to homeowners on what they can
do to prevent asbestos exposures at
home, particularly in the attic and
basement.

In addition to homeowners, many
workers are exposed to asbestos on the
job. Often they are not aware of the
danger, and they don’t have the protec-
tive equipment they need.

I am heartened to hear that EPA,
ATSDR and NIOSH are now
proactively reaching out to consumers
and workers to warn them to stay
away from vermiculite attic insula-
tion. But, I am very concerned that the
EPA, prodded by a request from the
law firm of the former acting agency
administrator, is considering revising
its ‘“Guidance for Preventing Asbestos
Disease Among Auto Mechanics” to
convey the false impression that brake
repair work is no longer a risk.

Clearly, any effort by the EPA to
downplay these risks flies in the face of
current congressional intent regarding
the inherent health problems with ex-
posure to asbestos in the workplace. 1
sincerely hope that EPA will not bow
to the pressure of the industry and in
fact strengthen its guidance for brake
mechanics.

My fourth concern is that this bill
does not do enough for research, track-
ing and treatment.

I want to thank Senator HATCH for
including some modest resources in his
latest version of the bill—which should
be used to establish mesothelioma re-
search and treatment centers around
the country. Yesterday I was pleased to
hear Senator HATCH say that he would
be willing to explore additional funding
for asbestos research and treatment
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centers. These centers will be critical
as the medical community works to de-
velop new treatments and protocols for
the variety of deadly cancers and dis-
eases that exposure to asbestos brings
to workers and their families.

Unfortunately, not included in S. 2290
are the resources needed to track the
victims of mesothelioma and other as-
bestos causing cancers, and to conduct
additional research about the harmful
effects of this deadly material.

These are areas that doctors and
other experts have told me time and
again we must invest in. I heard from
some of those doctors last month at a
press conference I held, which Senator
REID and Senator DAYTON attended. At
the press conference, Dr. Bret Williams
of North Carolina said, ‘‘As a doctor, a
cancer patient, a husband and father, I
am asking my government to take a
stand. Fix the problem. Give us hope.
Fund a mesothelioma research pro-
gram. Please invest in a cure.”

A surgeon from Detroit, Dr. Harvey
Pass, told us that progress on asbestos
diseases requires funding, and he said
that funding, ‘‘remains absolutely in-
sufficient to set up the type of collabo-
rative approaches that already exist
with lung cancer, breast cancer, pros-
tate cancer, and colon cancer.”

The fourth problem with this bill is
its inadequate support for research,
tracking and treatment of asbestos dis-
eases.

My fifth concern with this bill is the
way it treats family members. Under
this bill, family members of victims
will be forced to jump through an addi-
tional series of hoops, reducing the
likelihood they will ever receive an
award.

Let us remember that these family
members have lost loved ones. In many
cases they are vulnerable themselves
because they came into contact with
asbestos fibers through a family mem-
ber. Take the case of Susan Lawes. Her
father was a pipe fitter and was ex-
posed to asbestos on the job. When he
came home from work, asbestos fibers
were still on his clothes. He would
walk through the door after the end of
a long day and give his daughter a hug.
Last month, Susan was diagnosed with
an asbestos disease. As she told me,” I
am literally dying because I hugged my
dad.”

Susan and many people like her are
not treated fairly under this bill. The
children and the spouses of workers
should not have to prove five years of
exposure to asbestos from their hus-
bands and fathers as they would under
this bill. They also should not be forced
to appear before a special Physicians
Review Board in order to determine
their medical condition and whether
they are eligible for a compensatory
award.

It is the same for people in Spokane,
WA. Spokane is one of the 22 sites that
EPA has determined is still contami-
nated. Why are we forcing these inno-
cent victims of take-home asbestos ex-
posure to jump through extraordinary

CONGRESSIONAL RECORD — SENATE

hoops to determine their eligibility of
an award?

My fifth concern is the unfair way
this bill treats family members—mak-
ing them jump through hurdles that re-
duce the chance they will ever get the
help they need.

Finally, this bill allows insurance
companies to reduce any awards that
victims actually receive—something
that is not found in similar federal
plans.

This bill allows insurance companies
to place liens on the awards that vic-
tims and family members receive.

I find it unconscionable that health
insurance companies and other entities
can recoup their costs by placing liens
on the awards family members receive
in compensation for their loss of a fa-
ther, a husband, a son or a daughter.

These workers were often the only
breadwinners in their households, but
this bill tells their surviving family
members that they can be sued by
their health insurance provider for a
substantial part of an award—an award
that as I’'ve shown may already be in-
adequate.

What is especially disturbing is other
federal compensation programs do not
allow this type of action, but for some
reason, asbestos victims are being
given fewer protections. For example,
the awards provided to victims in fed-
eral compensation programs like the
Radiation Exposure Compensation Act,
the Energy Employees Occupational
Illness Compensation Program Act and
the Ricky Ray Hemophiliac Relief
Fund Act are not subject to liens by
workers compensation insurers. I don’t
know why the authors want to treat
asbestos victims differently, but I do
know that it is not fair, and it’s one of
the reasons why I can’t support this
bill.

In the end, this bill falls far short of
what victims deserve. The awards are
too small. The trust fund is inad-
equate. It fails to educate Americans
about the dangers of asbestos. It falls
short on research, tracking and treat-
ment for asbestos diseases. It puts un-
fair burdens on family members, and it
allows insurance companies to reduce a
victim’s award.

I have been fighting on this for years,
and it makes no sense that we could
squander this moment with a bill that
is so inadequate. George and Gayla and
Ralph and Marv and Bret and Brian de-
serve so much better, and I will con-
tinue to fight for them.

Regardless of what happens with this
bill, the one thing we must do is ban
asbestos, and I assure my colleagues
that I will keep fighting for that. I do
want to pass a law. We need a real solu-
tion. I don’t want companies going
bankrupt. I don’t want victims going
without the help they need. I still
think we can do it, and I will continue
to fight for a balanced and fair bill that
will do right by victims across the
country. We have an obligation to
them and their families. I have been
fighting for them for the last 3 years.
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No matter what happens this week, I
am not going to stop now.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. VOINOVICH. Mr. President, I
preface my remarks by saying my
thoughts are with the victims of asbes-
tos exposure, those families that have
lost loved ones, and those that have to
live with the debilitating illness caused
by asbestos. They are at the forefront
of my mind and in my heart as I dis-
cuss this issue of asbestos liability.

I want to be sure the legislation we
pass today will ensure that those truly
sick individuals are allowed fair and
just compensation. Without the pas-
sage of this legislation, they will not
be compensated. As hundreds of compa-
nies will cascade into bankruptcy, we
will lose thousands of good-paying jobs
and see the pensions of thousands of re-
tirees evaporate.

Most people would agree that the
issue of asbestos litigation and its
aftermath is presenting a crisis in our
country. With roughly 70 companies al-
ready in bankruptcy and a slew of
bankruptcies soon to follow, the U.S.
Supreme Court had it right when they
called this an elephantine mess.

People need to understand this mess
has far-reaching effects and ripples and
they are being felt way beyond cor-
porate boardrooms. They are being felt
intensely by middle America, people
from States such as Ohio, in the form
of job loss. We have lost over 2.7 mil-
lion manufacturing jobs in the United
States. In my State alone, in July,
there were 1 million manufacturing
jobs in 2000, but by October 2003 that
fell to 840,000, 17.6 percent of our
State’s manufacturing employment, a
loss of more than 1 out of every 6 Ohio
factory jobs. These numbers represent
a crisis for Ohio’s economy. Already,
roughly 70 companies have been forced
into bankruptcy with between 52,000
and 60,000 jobs lost as a result.

Shattered families and communities.
The statistics are only the beginning
as thousands of jobs were subsequently
lost in industries dependent on those
bankrupt firms. In fact, a recent study
by Financial Institutions for Asbestos
Reform and conducted by Navigant
Consulting details the hidden cost of
this crisis and shows how passage of
Federal asbestos legislation would pro-
vide a tremendous boost to the econ-
omy and create jobs. Dr. William Kerr,
author of the study, said the failure to
enact legislation would reduce eco-
nomic growth by $2.4 billion per year.
Failure to enact legislation could re-
duce economic growth by $2.4 billion
per year, costing more than 30,000 jobs
annually. Extended over a 27-year
frame, as contemplated, this means the
loss of more than 800,000 jobs and $64
billion in economic growth.

Another study, entitled The Sec-
ondary Impacts of Asbestos Liabilities,
conducted by NERA Economic Con-
sulting for the U.S. Chamber of Com-
merce, shows how asbestos lawsuits
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can cause secondary harm to busi-
nesses, governments, communities, and
individuals. The study found the ripple
effects of plant closures and mass lay-
offs, such as causing local real estate
values to fall, per capita income to de-
cline, and tax coffers to dwindle. The
study estimates the total cost to tax-
payers of unemployment insurance
benefits to displaced workers for asbes-
tos-related bankruptcies at $80 million.
The study put the indirect cost of the
company closing due to asbestos liabil-
ity at as much as $2.1 billion. If noth-
ing is done to resolve what has been de-
scribed as the elephantine mess of as-
bestos litigation, scores, if not hun-
dreds, of additional businesses will be
forced into bankruptcies and tens of
thousands of additional workers will
find themselves unemployed. Retiree
and workers who spent decades work-
ing for retirement will see their life
savings vanish.

This crisis can really be felt in my
home State of Ohio. In fact, Ohio is the
fifth biggest State in the country in
terms of asbestos claims hanging
around our court. In Cuyahoga County,
more than 41,000 asbestos cases have
swamped the court system. At least 20
large Ohio companies, representing
more than 80,000 employees, are the
targets of asbestos litigation. Of
course, over the past few years the cir-
cle of liability has expanded to pull in
more and more solvent companies,
many of which never manufactured or
installed asbestos.

There are numerous examples of Ohio
companies negatively impacted by this
crisis. Take the case of Federal Mogul,
a company that employs over 1,200 in
six cities through my State. Employees
held 16 percent of the company stock.
That stock lost 99 percent of its value.
Current employees and also retirees
feel the effects of the bankruptcies.
Many retirees depend on company
stock and dividends for income, and as
this value heads south, retirees feel it
immediately.

Another company which does a lot
for the Toledo area is Owens Corning.
As Governor, I worked hard to get
Owens Corning to put the new cor-
porate headquarters in downtown To-
ledo to help facilitate the city of To-
ledo renaissance. Owens Corning, un-
fortunately, went bankrupt in 2000. In
the 2 years preceding this bankruptcy,
the stock lost 97 percent of its value.
Fourteen percent of the stock was
owned by company employees.

Another Ohio company spoke with
me off the record about its growing as-
bestos liability. When this company
announced it had limited asbestos li-
ability, the stock dropped by about 20
percent and its debt rating was low-
ered. This began a chain-reaction rip-
ple effect that included the loss of over
100 jobs, the sale of assets, a 50-percent
cut in capital investments, and a huge
cut in the amount of contributions to
the surrounding community.

As a former mayor, I know firsthand
the impact of what happens when com-
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panies go bankrupt. Many of us forget
that these companies make a signifi-
cant contribution to the tax revenues
of the cities in which they are located,
including their philanthropic contribu-
tions, such as United Way, arts, edu-
cation, health care, and many other
forms of community involvement. As I
have said before, companies such as
this one make up the backbone of the
Ohio economy. They do not want to
shirk their responsibility to those vic-
tims who will become sick truly be-
cause of asbestos exposure; they want
to know that they are not compen-
sating those individuals who are
unimpaired.

Ohio feels the crisis most acutely. It
has so impacted my State of Ohio that
the State legislature has decided to act
where the Federal legislature has
failed to do so. On December 11, 2003,
the Ohio House of Representatives ap-
proved a bill to make Ohio the first in
the Nation to block suits by people ex-
posed to potentially deadly asbestos
but who have yet to fall ill. The bill
would adopt State medical standards
for such litigation, allowing lawsuits
to be filed by those who have yet to de-
velop cancer or suffer measurable loss
of lung function to be placed on hold
until they do actually develop the
symptoms.

I applaud the State of Ohio for recog-
nizing the true magnitude of the threat
to Ohio citizens and for not waiting for
Washington to act. With the passage of
this bill, Ohioans who are sick from as-
bestos exposure will go to the top of
the court dockets where they belong.
Finite resources will be available for
those who need compensation most.
The people who are now sick will be
able to file claims.

Now, if we could only get something
done here. I have been working on this
issue since I was elected to the Senate,
and I have been a cosponsor to several
pieces of legislation, including the As-
bestos Tax Fairness Act and both
versions of the Fairness in Asbestos In-
jury Resolution Act. I have testified
twice before the Judiciary Committee
on the need for this legislation. I have
lobbied my colleagues in the adminis-
tration on the need to see this bill
passed.

If we want to get something done, we
need to do it now. Now is the time. We
passed the FAIR Act out of the Judici-
ary Committee last summer and have
spent the time between then and now
negotiating to try to find a solution
that everyone can support. That is al-
most a year that we have been negoti-
ating back and forth trying to figure
out something we think will be fair to
everyone. The time has come for ac-
tion. We cannot afford any more
delays. The ever rising tide of cor-
porate bankruptcies affect victims’
compensation so that the truly sick as-
bestos victims in too many cases and
more and more frequently only receive
pennies on the dollar. In addition, em-
ployees of bankrupt companies suffer
as they watch their jobs disappear and
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their pensions in 401(k) plans decrease
dramatically. Again, we have to do
something now, not later. Passage of
this legislation will get us well on our
way. And we have never come closer to
resolving the asbestos litigation crisis
than this legislation.

This bill provides for a privately
funded, no-fault, national asbestos vic-
tims compensation fund that will re-
place the broken tort system and en-
sure that individuals who are truly
sick receive compensation quickly,
fairly, and efficiently. It retains the bi-
partisan agreement on medical criteria
that was approved unanimously by the
Judiciary Committee. These criteria
form the basis of a no-fault victims’
compensation fund that will stop the
flow of resources to the unimpaired and
ensure that the truly ill will be paid
quickly and fairly.

The bill contains many improve-
ments made to its predecessor and re-
flects the product of the last several
months of extensive negotiations by
the stakeholders in this debate—all of
the stakeholders.

I urge my colleagues to vote for clo-
ture on this very important piece of
legislation.

On a broader scale, the litigation cri-
sis in this country is like a tornado rip-
ping its way through our economy. The
American Tort Reform Association
published a study in 2002 on the impact
of litigation in Ohio and found that it
costs every Ohioan $636 per year—that
is every Ohioan, all 11.5 million. That
is $636 a head. A large part of it is due
to the issue that we have before us
today, asbestos. We need to move im-
mediately on this issue.

In my opinion, passing responsible
asbestos reform legislation to ensure
that the truly injured receive fair and
just compensation, and to prevent
more companies from sliding into
bankruptcy, will do far more for Ohio’s
economy than many other stimulus
proposals we have been talking about
on the floor of the Senate or in our re-
spective committees.

The consequences of inaction are
grave. As previously mentioned, a large
swath of corporate America is at risk,
jeopardizing the jobs of thousands of
employees, impoverishing retirees, and
shattering families and communities.
America’s clear national interest lies
in making sure asbestos funds are
available for those who become sick
and lifting an ominous cloud of litiga-
tion from our troubled economy.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER
HAGEL). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. INHOFE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

FALSE ADVERTISEMENT BY SPECIAL INTEREST

GROUPS

Mr. INHOFE. Mr. President, I have to

admit that I do not read the New York

(Mr.
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Times cover to cover each day. But
from time to time, items in that paper
do catch my attention. For instance,
when a group runs a full-page adver-
tisement, one cannot help but at least
glance at the ad.

A couple weeks ago, one such adver-
tisement caught my attention. It was a
full-page advertisement placed in the
New York Times by two special inter-
est groups: the Natural Resources De-
fense Council and Moveon.org. These
two special interest groups are espe-
cially vocal and devoted solely to dis-
paraging the environmental record of
the Bush administration.

I have an enlarged version of that ad-
vertisement that ran in the New York
Times. It is chart 1. As you can see, it
states, in large print: ‘“‘First Arsenic,
Now Mercury.” It has pictures of Presi-
dent Bush alongside a powerplant bil-
lowing with smoke. The ad makes such
claims as: the President’s policies are
the source for mercury contamination
in fish and that the President is simply
following the wishes of industry con-
tributors. The ad makes direct state-
ments such as: ‘“So why is President
Bush trying to weaken controls on
mercury pollution?”’

I am chairman of the Environment
and Public Works Committee, so this
ad was of particular interest to me for
at least a couple reasons. To anyone
reading this advertisement, the reader
would naturally assume there must be
some already existing controls on mer-
cury emissions from powerplants be-
cause the ad explicitly claims that
President Bush is trying to weaken
those controls.

How can you weaken controls if there
are no controls to start with? So it is
assuming there are controls existing.
This claim is completely false. I be-
lieve this chart demonstrates that. The
NRDC’s lobbying claim is that the
President is weakening controls on
mercury emissions from powerplants.
The facts, however, are very different.

On December 15, 2003, this President
proposed the first ever controls on mer-
cury emissions from utilities. Now,
keep in mind, there were no controls
before, none whatsoever. How can you
weaken controls if there are no con-
trols there?

The Clinton administration had 8
years to propose such controls and did
not. In nearly 3,000 days as EPA Ad-
ministrator, how many mercury regu-
lations on powerplants did former EPA
Administrator Carol Browner issue?
Zero. Instead, in the last month of the
eighth year of the Clinton administra-
tion, Carol Browner deftly handed a
regulatory lemon to the Bush adminis-
tration that she was unwilling to im-
pose during the Clinton administra-
tion. What a courageous move.

I am very proud that President Bush
and his EPA Administrator, Mike
Leavitt, have shown leadership where
President Clinton and Carol Browner
fumbled and failed. In fact, Adminis-
trator Leavitt testified before the En-
vironment and Public Works Sub-
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committee on Clean Air in a hearing on
April 1, 2004. In questioning, the Ad-
ministrator ably drew the line between
fact and fiction regarding the Presi-
dent’s proposals regulating mercury
from powerplants. I want to read to
you one of his quotes. The Adminis-
trator explained:

One fiction is that the EPA does not view
mercury as a toxin. The fact is mercury is a
toxin and it needs to be reduced. Another fic-
tion is that somehow the agency is seeking
the Administration to roll back standards.
The fact is there has never been a standard,
this will be the first time that we will have
regulated mercury from power plants in our
Nation’s history and we want to do it right.

Now, that is what Administrator
Leavitt said, reemphasizing there has
been no regulation on mercury.

Why shouldn’t we propose the right
mercury rule based on sound science?
There are no existing control standards
for utility mercury emissions, so how
can President Bush weaken a control
standard for mercury that does not
exist? That simply does not make
sense.

The NRDC has been a prominent na-
tional special interest group for many
years. So why would the NRDC run
such an ad that is completely false? I
believe the answer to that question
leads me to the second reason this ad
was of particular interest to me.

I had this advertisement enlarged to
highlight one particular part of it.
Keep in mind, this was a full-page ad
that cost, as I understand it, around
$110,000 for 1 day.

This is what was on the bottom, if
you will notice the perforated block at
the end of the full-page ad circled in
red. I especially wanted to highlight
this portion of the ad pictured on the
chart because this block is the reason
why this ad ran. This perforated block
is a contribution form. The contribu-
tion form states:

Yes, I want to join the Natural Resources
Defense Council and help thwart President
Bush’s plan to weaken controls on toxic mer-
cury.

This is the most important part:

Here is my tax deductible gift of $§ [blank].

The form further states to ‘‘make
your check payable to the NRDC and
mail it to the NRDC mercury cam-
paign.”

I believe it is bad enough to run a
false advertisement, but to solicit
charitable contributions based on that
false advertisement is especially trou-
bling. The New York Times is widely
distributed in my home State of Okla-
homa, as it is throughout the rest of
the country. It would be very dis-
turbing to learn that based on a false
ad, people are scared into contributing.

For the past several years, my State
of Oklahoma has been rated in the top
25 percent of States for charitable con-
tributions per gross income. It would
greatly trouble me if even one of these
contributors was misled by any chari-
table solicitation.

The Council for Better Business Bu-
reaus, a national organization, com-
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piles a Wise Giving Alliance report au-
thorizing a seal of approval to charities
that meet the organization’s standards.
One of the standards the council has
established to measure charities deals
with solicitations by those charities.
Part C of those standards states the
following:

1. Solicitations and informational mate-
rials, distributed by any means, shall be ac-
curate, truthful and not misleading, both in
whole and in part.

2. Soliciting organizations shall substan-
tiate on request that solicitations and infor-
mational materials, distributed by any
means, are accurate, truthful and not mis-
leading in whole or in part.

The NRDC, describing itself as a
charity, should substantiate this false
advertisement. The President has pro-
posed the first controls on mercury
emissions from powerplants, the first
ever. The Better Business Bureau
should hold the NRDC accountable for
their purposefully misleading state-
ments. However, NRDC’s irrespon-
sibility is sanctionable in other man-
ners as well.

Solicitations by charitable organiza-
tions are regulated in part by Federal
statutes and case law. However, the so-
licitation of charitable contributions is
mainly regulated by individual State
law, and violations of solicitation stat-
utes can be prosecuted under state law.
Solicitation by charitable organiza-
tions is strictly regulated against fraud
and misleading advertisement under
the Oklahoma statutes. Oklahoma
State law reads in relevant part:

Any person [or organization] who attempts
to solicit any contribution as a charitable
organization by means of knowingly false or
misleading advertisement shall lose its sta-
tus as a tax exempt organization and upon
conviction be guilty of a felony.

This criminal liability extends to all
officers and agents of the charity in-
volved in the solicitation. We take this
very seriously in Oklahoma. At least 40
other States have just as strict stat-
utes against soliciting contributions by
misleading advertising.

Arguably this ad by NRDC may be
unlawful in as many as 40 other States
that also have charitable solicitation
statutes. This advertisement by the
NRDC and MoveOn.org explicitly
states the President is weakening mer-
cury standards while they are trying to
swindle contributions from people all
across the country who may see this
advertisement. I don’t know what else
this ad represents, but specifically
NRDC, which describes itself as a char-
itable organization on its Web site, so-
liciting contributions by making know-
ingly false statements to cheat people
out of contributions—in Oklahoma,
that could make you a felon.

The most shocking part of this is not
even that NRDC is running a com-
pletely false ad or NRDC is running a
completely false ad simply to fleece
people for contributions; the most
shocking part is the American tax-
payer subsidizes the NRDC hundreds of
thousands of dollars each year to con-
duct this type of activity. Public IRS
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records for the last several years dem-
onstrate NRDC regularly receives
thousands of Federal grant dollars each
year. In 2002, the NRDC received more
than a half million dollars in govern-
ment grants. In 2003, the NRDC was ad-
ditionally awarded more than half a
million dollars again in government
grants. The cycle continues year after
year after year.

The Environment and Public Works
Committee has oversight jurisdiction
over several Federal agencies. I believe
my committee has the obligation to
ensure Federal funds allocated to these
agencies are used responsibly.

One agency in particular under the
jurisdiction of the committee I chair,
the Committee on the Environment
and Public Works, is the Environ-
mental Protection Agency. The com-
mittee has the responsibility to assure
American taxpayers their money is
going toward accomplishing the EPA’s
mission of protecting human health
and the environment.

On March 3, my committee held its
first hearing into the matter in which
EPA allocates grants each year. The
EPA is a granting agency, allocating
more than half of its $8 billion annual
budget in grants to State, local, tribal
governments, educational institutions,
nonprofit organizations, and a variety
of other recipients. I announced at the
hearing the committee was going to
take its oversight responsibilities seri-
ously in regard to grants management,
and I intend to take this responsibility
seriously until real changes are made
in grants management.

The committee heard testimony of
problems with grants management. I
am confident we will begin to make
real changes with the leadership of the
Bush administration and Adminis-
trator Leavitt.

However, the NRDC, for example, has
made it a matter of doing business to
apply for Federal grant awards that I
believe help subsidize it to run ads such
as this one. It costs more than $110,000
a day to run a full-page ad in the New
York Times. The NRDC and
MoveOn.org are spending thousands of
dollars to purposely misrepresent the
Bush environmental record and scare
people into contributing based on those
false representations.

I am announcing that I am sending
letters today to the two largest judi-
cial jurisdictions in Oklahoma and re-
questing those district attorneys to in-
vestigate the legality of this advertise-
ment in Oklahoma. I am also sending a
letter to the Better Business Bureau
requesting that organization to more
carefully consider this false advertise-
ment in their rating of the NRDC in
awarding their Wise Giving Alliance
seal and ask that it formally request
NRDC to substantiate its baseless
claim.

I ask unanimous consent that all
three letters be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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U.S. SENATE, COMMITTEE ON
ENVIRONMENT AND PUBLIC WORKS,
Washington, DC, April 21, 2004.
Hon. TIM HARRIS,
District Attorney, Tulsa County Courthouse,
Tulsa, OK.

DEAR TIM: I am writing to bring to your at-
tention an advertisement that ran in the
New York Times on March 26, 2004. A copy of
this advertisement is attached to this letter.
I wanted to highlight issues of concern to me
in this advertisement. The New York Times
is widely distributed in Tulsa, Oklahoma,
throughout Oklahoma, and the rest of the
country. This advertisement makes claims
that due to President Bush’s policies con-
cerning environmental protection specifi-
cally concerned regulations on mercury
emissions from public utilities, more toxic
mercury will be emitted into the air. It pic-
tures President Bush next to a picture of a
power plant billowing with smoke, and spe-
cifically solicits contributions to the Nat-
ural Resources Defense Council, a IRS des-
ignated 501(c)(3) organization, to ‘‘help
thwart President Bush’s plan to weaken con-
trols on toxic mercury.”

As you are aware, I am Chairman of the
U.S. Senate Committee on Environment and
Public Works, so this advertisement was of
particular interest to me. One of the issues
before this Congress is regulation emissions
from power plants. President Bush has pro-
posed the first controls on toxic mercury
emissions from utilities. Currently there are
no existing controls on mercury emissions
from utilities. The Clinton Administration
had eight years to propose such controls and
did not. I believe NRDC’s claim that Presi-
dent Bush is trying to weaken control on
mercury pollution is completely false and
simply an effort to raise contributions.

It is irresponsible enough that NRDC runs
false advertising, however, it is also at-
tempting to solicit contributions as a
501(c)(3) and self-described charitable organi-
zation.

I understand that there are federal statues
governing charitable solicitations, but I also
know that Oklahoma state statutes address
perceived false solicitation by a charitable
organization under The Oklahoma Solicita-
tion of Charitable Contributions Act (18
Okl.St.Ann. §552.1 et seq). What I find par-
ticularly interesting is the penalties section
of the Act stating the following:

“Any person who solicits or attempts to
solicit any contribution as a charitable orga-
nization or for a charitable purpose by
means of knowingly false or misleading rep-
resentation, advertisement or promise or
any person violating the provisions of this
act, including the filing of false information
hereunder, shall lose its status as a tax-ex-
empt organization, and shall be taxed in the
same manner and at the same rate as any
other corporation, and shall upon conviction
be guilty of a felony punishable by a fine not
to exceed One Thousand Dollars ($1,000.00) or
by imprisonment in the State Penitentiary
for not more than two (2) years, or by both
such fine and imprisonment, and every offi-
cer or agent of a charitable organization who
authorizes or conducts illegal solicitations
shall be jointly and severally liable for such
fine.” (18 Okl.St.Ann. §552.18).

I know that your office is continually en-
gaged in prosecuting hundreds of felony
cases each year with tremendous success. As
a resident of your jurisdiction, I appreciate
the work of your office. Any attention that
your office could provide to this matter
would be greatly appreciated. I intend to
highlight the irresponsible activities, like
the enclosed advertisement, by groups like
NRDC that the federal government sub-
sidizes with hundreds of thousands of tax-
payer dollars in grants and other financial
assistance each year.

April 21, 2004

Thank you again for your attention to this
matter.
Sincerely,
JAMES M. INHOFE,
Chairman.
FIRST ARSENIC NOW MERCURY—GEORGE
BUSH’S EPA AND THE POLITICS OF POLLUTION

America learned this week that tuna, and
many other fish, can contain harmful levels
of toxic mercury. Forty-five states already
post warnings of mercury contamination in
their lakes and streams. So why is President
Bush trying to weaken controls on mercury
pollution?

It’s deja vu all over again. Early in his
presidency, George Bush tried to allow more
arsenic in drinking water. Now, he wants the
EPA to let coal-fired power plants treat
their mercury pollution as ‘‘non-hazardous’
even though mercury threatens pregnant
women and children.

The Bush administration’s ploy would
allow coal-fired power plants to put more
mercury into the air, where it rains down on
lakes and oceans, is swallowed by fish, and
could wind up on your plate. Exposure to
mercury can cause learning disabilities and
neurological damage in kids and the devel-
oping fetus.

Guess who is praising this scheme? Coal
power companies, who are big mercury pol-
luters and big political contributors, too.

THE MERCURY MONEY TRAIL

The big mercury polluters and their trade
associations are aggressive political players
in Washington. Their executives and PACs
are also generous political donors. It’s no
surprise that the Bush administration is fol-
lowing the industry’s script for weakening
mercury regulations.

Last time around, President Bush had to
back down on arsenic in the face of a mas-
sive outcry from people across the political
spectrum.

Let’s make history repeat itself.

Tell President Bush to get serious about
reducing mercury pollution. Our kids deserve
no less. Let the Bush administration and the
EPA hear your voice about its proposed mer-
cury rule. Go to www.nrdc.org—NRDC,
MoveOn.org, Democracy in Action.

U.S. SENATE, COMMITTEE ON
ENVIRONMENT AND PUBLIC WORKS,
Washington, DC, April 21, 2004.
Hon. WES LANE,
District Attorney, Oklahoma County Court-
house, Oklahoma City, OK.

DEAR WEST: I am writing to bring to your
attention an advertisement that ran in the
New York Times on March 26, 2004. A copy of
this advertisement is attached to this letter.
I wanted to highlight issues of concern to me
in this advertisement. The New York Times
is widely distributed in Oklahoma City,
throughout Oklahoma, and the rest of the
country. This advertisement makes claims
that due to President Bush’s policies con-
cerning environmental protection specifi-
cally concerning regulations on mercury
emissions from public utilities, more toxic
mercury will be emitted into the air. It pic-
tures President Bush next to a picture of a
power plant billowing with smoke, and spe-
cifically solicits contributions to the Nat-
ural Resources Defense Council, a IRS des-
ignated 501(c)(3) organization, to ‘‘help
thwart President Bush’s plan to weaken con-
trols on toxic mercury.”

As you are aware, I am Chairman of the
U.S. Senate Committee on Environment and
Public Works, so this advertisement was of
particular interest to me. One of the being
considered before this Congress is regulation
on emissions from power plants. President
Bush has proposed the first controls on toxic
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mercury emissions from utilities. Currently
there are no existing controls on mercury
emissions from public utilities. The Clinton
Administration had eight years to propose
such controls and did not. I believe NRDC’s
claim that President Bush is trying to weak-
en control on mercury pollution is com-
pletely false and simply an effort to raise
contributions.

It is irresponsible enough that NRDC runs
false advertising, however, it is also at-
tempting to solicit contributions as a
501(c)(3) organization and self-described char-
itable organization.

I understand that there are federal stat-
utes governing charitable solicitations, but I
also know that Oklahoma state statues ad-
dress perceived false solicitation by a chari-
table organization under The Oklahoma So-
licitation of Charitable Contributions Act (18
OK1.St.Ann. §552.1 et seq). What I find par-
ticularly interesting is the penalties section
of the Act stating the following:

Any person who solicits or attempts to so-
licit any contribution as a charitable organi-
zation or for a charitable purpose by means
of knowingly false or misleading representa-
tion, advertisement or promise or any person
violating the provisions of this act, including
the filing of false information hereunder,
shall lose its status as a tax-exempt organi-
zation, and shall be taxed in the same man-
ner and at the same rate as any other cor-
poration, and shall upon conviction be guilty
of a felony punishable by a fine not to exceed
One Thousand Dollars ($1,000.00) or by im-
prisonment in the State Penitentiary for not
more than two (2) years, or by both such fine
and imprisonment, and every officer or agent
of a charitable organization who authorizes
or conducts illegal solicitations shall be
jointly and severally liable for such fine.”” (18
OKkl.St.Ann. §552.18).

I know that your office is continually en-
gaged in prosecuting hundreds of felony
cases each year with tremendous success.
Any attention that your office could provide
to this matter would be greatly appreciated.
I intend to highlight the irresponsible activi-
ties, like the enclosed advertisement, by
groups like NRDC that the federal govern-
ment subsidizes with hundreds of thousands
of taxpayer dollars by way of grants and
other financial assistance each year.

Thank you again for your attention to this
matter.

Sincerely,
JAMES M. INHOFE,
Chairman.
U.S. SENATE, COMMITTEE ON
ENVIRONMENT AND PUBLIC WORKS,
Washington, DC, April 21, 2004.
Mr. KEN HUNTER,
Council of Better Business Bureaus,
Blvd., Arlington, VA.

DEAR MR. HUNTER: I am writing to bring to
your attention an advertisement that ran in
the New York Times on March 26, 2004. A
copy of this advertisement is attached to
this letter. I wanted to highlight issues of
concern to me in this advertisement. The
New York Times is widely distributed
throughout the country. This advertisement
makes claims that due to President Bush’s
policies concerning environmental protec-
tion specifically concerning regulations on
mercury emissions from public utilities,
more toxic mercury will be emitted into the
air. It pictures President Bush next to a pic-
ture of a power plant billowing with smoke,
and specifically solicits contributions to the
Natural Resources Defense Council, a IRS
designated 501(c)(3) organization, to ‘‘help
thwart President Bush’s plan to weaken con-
trols on toxic mercury.”

As Chairman of the U.S. Senate Committee
on Environment and Public Works, this ad-
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vertisement was of particular interest to me.
One of the issues considered before the Con-
gress is multi-emissions legislation. On De-
cember 15, 2003, the Environmental Protec-
tion Agency proposed the first controls on
toxic mercury emissions from power plants.
Currently there are no existing controls on
mercury emissions from public utilities. I
believe NRDC’s claim that President Bush is
trying to weaken controls on mercury pollu-
tion is completely false and simply an effort
to raise contributions.

It is irresponsible enough that NRDC runs
false advertising, however, it is also at-
tempting to solicit contributions as a
501(c)(3) organization and self-described char-
itable organization.

I understand that the council for Better
Business Bureaus rates charities by its Wise
Giving Alliance standards requiring that so-
licitations be ‘‘accurate, truthful, and not
misleading in whole and in part” and that
charities be required to substantiate all
claims. I request that the Council require
the NRDC to substantiate its claims and
consider this false advertisement in future
ratings of this charity.

Thank you for your attention to this mat-
ter.

Sincerely,
JAMES M. INHOFE,
Chairman.

Mr. INHOFE. A couple years ago, 1
read a series of articles in the Sac-
ramento Bee highlighting the facade of
many environmental groups. The arti-
cle made the point that today’s envi-
ronmental groups, like NRDC, are
more about their own prosperity than
environmental protection. I still have
those articles in my office. I thought
one particular quote was especially fit-
ting.

The author wrote of environmental
groups:

Competition for money and members is
keen. Litigation is blood sport. Crises, real
or not, is a commodity, and slogans and
sound bites masquerade as scientific fact.

That quote was written in 2001. It is
still more true today in 2004. But it is
not something new. That quote cap-
tures the way NRDC and its cohorts
have been doing business for years.
They should be responsible. They
should be truthful. This type of activ-
ity goes beyond what the NRDC does
with Federal tax dollars, but I intend
to explore what NRDC and groups like
it are also publishing and the extent of
the rampant false claims made by
these groups the American taxpayers
help to fund each year.

We are not going to allow this to con-
tinue. They are getting into the types
of discretionary grants we are dealing
with through the EPA and other agen-
cies. It is shameful that it is going on.
We are now in a position, with the
committee I chair, to do something
about it. We intend to do that.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. HARKIN. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. HARKIN. Mr. President, might I
inquire as to how much time I would
have to speak on the floor now?

The PRESIDING OFFICER. Under
the previous order, the Senator from
Iowa has been allotted 15 minutes to
speak in morning business.

REFOCUSING OUR HEALTH CARE SYSTEM

Mr. HARKIN. Mr. President, last
week the Labor, Health, and Human
Services Subcommittee of Appropria-
tions held a hearing in my State of
Iowa. I wanted to learn more about the
medical and financial ramifications of
chronic conditions such as obesity, to-
bacco use, mental illness, and lack of
physical activity. I come away from
that hearing and other hearings that
we have had in Washington, and others
we have had going back probably over
a dozen years, even more convinced
that we need to refocus our health care
system toward wellness and preven-
tion. I am convinced now more than
ever that we really do not have a
health care system in America. We
have a ‘‘sick care system’ in America.
I will say more about that in a mo-
ment.

At the hearing and at others before
that, we heard the familiar litany of
grim statistics associated with these
chronic conditions. But we also heard
from Iowans, students and adults, who
are taking matters into their own
hands, doing innovative things to pro-
mote wellness and healthier living in
their communities.

In the United States we spend in ex-
cess of $1.5 trillion a year on health
care. Fully 75 percent of that total is
accounted for by chronic diseases, such
as heart disease, cancer, diabetes. What
these diseases have in common is, in so
many cases, they are preventable. In
the United States we fail to make an
up-front investment in prevention, so
we end up spending hundreds of billions
on hospitalization, treatment, and dis-
ability.

This is foolish, and clearly is
unsustainable. We need a new paradigm
in American health care. We need a
prevention paradigm. As I said, right
now we have a sick care system in the
United States. If you get sick, one way
or another you get care, either through
health insurance or through Medicaid,
Medicare, or something like that. Of
course we know we have 43 million un-
insured who do not have access, even,
many times, to our sick care system.
But what we need is a genuine health
care system, a system focused on
wellness and prevention, a system fo-
cused on keeping you healthy in the
first place.

Consider the cost of major chronic
diseases, diseases that in many cases
are preventable. The annual costs for
cardiovascular disease are about $352
billion; for obesity, $117 billion a year;
for diabetes, $132 billion a year; for
smoking, more than $75 billion a year;
and for untreated mental illness, $79
billion a year. Indeed, major depression
is the leading cause of disability in the
United States.
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If I bought a new car and I drove that
car off the lot and I never maintained
it, I never checked the oil, I never
changed the oil, I never checked the
transmission fluid, never got it tuned
up, I just drove it, you would think I
was crazy, not to mention grossly irre-
sponsible. The commonsense principle
with an automobile is: Pay a little
now, keep it maintained, or you are
going to pay a whole lot later for a new
engine.

It is the same with our national
health priorities. Right now our sys-
tem is in a downward spiral. We are not
paying a little now so we are paying a
whole lot later. If we are serious about
bringing down health care costs, we
must get people access to preventive
care. We must give people the tools
they need to stay healthy. We must
build incentives throughout the entire
society, incentives for prevention and
wellness. This will take a sustained
commitment from government,
schools, communities, employers,
health officials, and of course the food
industries. But this can have a huge
payoff for individuals and families, for
employers, for society, and for the
economy at large.

One condition in particular is fast be-
coming our Nation’s leading public
health threat: being overweight and
obesity. Several weeks ago a new study
came out that confirms what many of
us already know. Obesity, unhealthy
diets, and lack of physical activity
have made us a nation at risk. The
Centers for Disease Control and Pre-
vention did a study that determined
that poor diet and lack of physical ac-
tivity are now the second leading cause
of death in the United States, contrib-
uting to at least 400,000 deaths annu-
ally.

I think this chart shows the startling
statistics very clearly. This is from the
Centers for Disease Control and Pre-
vention. The actual cause of death in
the United States in 1990 from tobacco
was 400,000. By the year 2000 the cause
of death by tobacco was 435,000. But
look at this. Poor diet and physical in-
activity, in 1990: 300,000 deaths; by 2000,
400,000 deaths. So while the cause of
death from tobacco use had gone up
less than 10 percent in 10 years, the
cause of death from poor diet, obesity,
and physical inactivity went up 33 per-
cent in one decade. It is now the second
leading cause of death in the United
States.

One of the authors of this study was
the Director of the Centers for Disease
Control and Prevention, Dr. Julie
Gerberding. The media and the Amer-
ican public increasingly recognize this
growing crisis. Seemingly every day I
open the paper and read about the pub-
lic health impacts of chronic disease. A
recent cover of the Economist maga-
zine hit the nail on the head. If we
don’t act now and act aggressively, the
progress we have made in promoting
health and fighting disease, all of the
public health gains we have made in
the last couple of hundred years, will
be totally wiped away.
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I thought this illustration from the
Economist showed the progress of hu-
mankind as we became more and more
like modern man—and then here we
are, descending into obesity and over-
weight. That was the cover of the
Economist last December entitled
“The Shape of Things to Come.” Of
course, here he is, drinking his
supersized soft drink, walking down
the road to chronic illness and disease.

In 1990, 1997, and 2002, the Centers for
Disease Control and Prevention did a
State-by-State obesity prevalence
study. I am going to show three charts
which are startling in how they depict
what is happening just in the last 14
years in the United States. The first
chart I will put up is obesity in the
United States among adults in 1990. In
1990, the dark shaded areas here are
obesity rates between 10 percent and 14
percent. The light blue areas are States
where we have less than 10 percent in-
cidence of obesity. For the white
States we just didn’t have data. But as
you can see, in 1990 no State had a
prevalence of obesity over 15 percent—
not one. All of the States were less
than 15 percent or less than 10 percent.
That was in 1990.

Now let’s take a look at 1997. By 1997,
here we have some orange States com-
ing up now which we didn’t see in 1990.
The orange States mean that the prev-
alence of obesity is over 15 percent.
Now we have these States with a preva-
lence of obesity over 15 percent. Re-
member all those blue States that were
less than 15 percent? It is now 15 to 20
percent. So all of the dark areas are
now over 15 percent. And only a few
States here are from 10 percent to 15
percent, but no State has an incidence
of less than 10 percent now. That is just
in less than 7 years. That is 1997. Keep
in mind now we have these three
States, and the majority of the States
now are between 15 and 20 percent.

Let’s take a look at what happened
in 2002. Here is the real shocker. Look
at all the orange States. These are the
States now where the incidence of obe-
sity is 20 percent to 24 percent. Now we
have three red States where the inci-
dence is over 25 percent. We have a few
States here below 20 percent. Now we
have no States less than 15 percent.

If I could have the first chart of 1990,
I want to show the comparison. Here
we have in 1990 no States with an inci-
dence of obesity of over 15 percent. By
2002, according to the Centers for Dis-
ease Control and Prevention, three
States are over 25 percent, the vast ma-
jority of States are over 20 percent, and
the rest of the country over 15 percent.
In 1990, we didn’t have one State that
fit the pattern we see in the United
States now. That is what has happened
in 14 years. Now we see even some
States exceeding 25 percent. We see the
trend.

Actually, the story is even worse
than this. The data on these charts is
based on self-reported weight, which
tends to be significantly understated,
as you might imagine. As catastrophic
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as this chart of 2002 appears, it actu-
ally understates the extent of the obe-
sity epidemic. If you use reported data
rather than self-reported, obesity rates
are much higher. In fact, using this sci-
entific approach, we learned that al-
most two out of every three Americans
are either overweight or obese. Think
about that. Right now, only one in
three Americans is within their weight
range for their height.

Obesity takes a terrible toll on a per-
son’s health. It can lead to diabetes,
heart disease, high blood pressure, can-
cer, and numerous other chronic dis-
eases. Incredibly, obesity causes more
chronic conditions than either smoking
or alcoholism.

This is what this chart shows. This is
again from the Centers for Disease
Control. We have a higher incidence of
the number of chronic conditions asso-
ciated with health behavior. The No. 1
incidence of chronic condition is aging.
The older you get, the more liable you
are to get a chronic condition. Aging
from 30 to 50 has the highest incidence
of a chronic disease. Second only to
that is obesity, and it is almost the
same. Being obese is like aging from 30
to 50. If you are 30 years old and you
are obese, you might as well be 50 years
old in terms of susceptibility to a
chronic disease.

Here is smoking. It is down here
quite a ways. Just being overweight is
down here. Drinking, past smoker, and
obesity. In fact, right now obesity is,
as I said, the second largest killer of
people in this country.

Thus far, Congress has not been will-
ing to adequately take on the chal-
lenge of obesity and the challenge of
encouraging healthy choices and life-
styles. It is time for the Senate to lead
in a new direction by encouraging
wellness and prevention.

To that end, I am currently working
with others on several initiatives to
create a healthier workplace and a
healthier environment for our Senate
family. In March, I sent a letter to the
Senate Rules Committee to request
that signs be placed next to elevator
buttons and at the entrances to stair-
wells and at the base of escalators en-
couraging people to use the stairs. Just
the other day, I heard someone on the
elevator say they wanted to use the
stairs, but they didn’t because they
couldn’t find them.

The other day I happened to visit
Secretary Thompson down at HHS.
They have signs right there by the ele-
vators and the doors encouraging peo-
ple to take a flight of stairs rather
than riding the elevator.

I have also been in discussions with
the Senate cafeteria on the matter of
food labeling. To their credit, they al-
ready have food labeling available on
their Web site. But I would like to see
the Senate cafeteria go the next step
by including nutrition information on
menus or handouts that customers can
pick up when they enter one of the
Senate restaurants. If Ruby Tuesday’s
can do it and put all of the information
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on their menus, why can’t we in the
Senate cafeterias?

I have also developed what I called
the ‘““Harkin Health Challenge’ to pro-
mote wellness for my staff here and
back in Iowa. This is a comprehensive
workplace wellness program that ad-
dresses stress management, nutrition,
physical, wellness screenings, and, of
course, smoking cessation.

Some believe there should be no role
for the government in curbing obesity.
Some believe this is a matter of per-
sonal responsibility. I don’t agree. We
can take steps to encourage and facili-
tate healthy lifestyles. We can make
sure ordinary Americans have the tools
and information they need to make in-
formed healthy choices and be more re-
sponsible for their own health.

We are about to pass a highway bill
of approximately $300 billion for high-
ways, roads, and bridges. We tried to
get an attachment to that bill to pro-
mote bike paths along our highways. I
saw a figure the other day about how
much less young people ride bikes
today than they did 15 or 20 years ago.
Ask yourselves as you drive down one
of our busy thoroughfares or streets:
Would you ride a bike down there dur-
ing rush hour traffic? Of course not.
You look to the side and there are no
bike paths. There are no walkways for
people to have access. We have streets
now that do not even have sidewalks
by them, let alone a bike path. I think
when we invest taxpayers’ money to
build highways, roads, and bridges, we
ought to mandate that, as a part of
that, there ought to be an access for
bike and/or walking paths next to
those streets.

I have already introduced legislation
that would require menu labeling in
chain restaurants, but I can already
hear objections that this will be too ex-
pensive. It will be a burden on busi-
nesses, for example, to put all of their
information on menus. I mentioned
that Ruby Tuesday’s already an-
nounced plans to implement food label-
ing in its restaurants. Clearly they
don’t consider this to be too expensive.
They made a hardheaded corporate de-
cision that it was both doable and good
for business.

I remember the same objections
which were raised when Congress first
passed the Nutrition Labeling and Edu-
cation Act to require labeling of retail
foods and packaged foods. But lo and
behold, years later, the sky has not
fallen. To the contrary, consumers like
labeling. When they go into the gro-
cery store, they pick up boxes, cans,
and packages and they read the nutri-
tion labeling. They rely on those labels
to help them make informed healthy
choices.

Consumers say they want nutrition
information available when they make
menu selections at restaurants. Yet,
while they have access to excellent nu-
trition information at supermarkets
when they go to buy packaged foods,
when they go to a restaurant, con-
sumers have to resort to guessing and
estimating.
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What about our special responsibility
to the children? The food industry
spends more than $12 billion a year
bombarding our kids with advertise-
ments through television, movies, mag-
azines, and the Internet. I don’t have to
tell you that they are not advertising
broccoli and apples and orange juice.
The majority of these ads are for candy
and fast food—foods that are higher in
sugar, salt, fat, and calories.

Today, specialty marketing firms
have made a science out of influencing
children to buy a particular candy or
to go to a particular fast-food res-
taurant. Yes, parents have a responsi-
bility to shield their kids from harmful
influences of all kinds. But what about
corporate responsibility? What about
corporate ethics? What about our Gov-
ernment’s responsibility to make sure
our children have a healthy environ-
ment?

Children, especially those under 8
years of age, don’t always have the
ability to distinguish fact from fiction.
The number of TV ads that kids see
over the course of their childhood has
doubled from 20,000 to 40,000; mean-
while, the percentage of children who
are overweight or obese has also dou-
bled. The percentage of overweight or
obese teens has, in fact, tripled. The
United States right now has a higher
percentage of overweight teens than
any other industrialized country.

We also need to take steps to reduce
the junk food that our children are get-
ting at schools. The GAO found that 43
percent of elementary schools, 74 per-
cent of middle schools, and 98 percent
of high schools have vending machines,
school snack bars, or other food
sources outside of the school lunch and
school breakfast programs. We Kknow
that when kids have access to vending
machines and snack bars and a la carte
lines at school, bad things happen.
Kids’ consumption of milk, fruits, and
vegetables goes down, and their intake
of sodas and fried foods skyrockets.
This is one more area where Congress
has a responsibility to intervene to
protect our children.

I had this brought home to me the
other day when it was pointed out that
a 20-ounce size soft drink—Coke, Pepsi,
all the soft drinks—has the equivalent
of 15 teaspoons of sugar. I ask: As a
parent, would you send your Kkid to
school during the day and say, Here are
15 teaspoons of sugar, please eat this.
No parent would want to do that. Yet
when that kid goes to school and buys
a 20-ounce soft drink, that is exactly
what they are getting. And they will
probably have two of them during the
day. That is 30 teaspoons of sugar in 1
day.

Go home, take 15 teaspoons of sugar,
put it in a cup and see if you would like
to eat that. Or do 30 teaspoons, the
equivalent of what a lot of kids are
drinking today. No wonder obesity
among teenagers has tripled. No won-
der our teenagers in this country are
more obese than teenagers in any other
industrialized country in the world.
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We have a responsibility; parents
have a responsibility; schools have a
responsibility. But it is Congress that
funds the school lunch and school
breakfast programs and the nutrition
programs. This year we will reauthor-
ize the nutrition program, school
lunches and school breakfasts. We will
reauthorize that this year.

What will we do as Senators and Con-
gressmen to help promote healthier
eating and healthier lifestyle choices
among our kids in school? Do we have
a responsibility? You bet we do. I hope
we will step up to that responsibility
when the nutrition reauthorization bill
comes through the committee to the
Senate.

In the coming months, I will be an-
nouncing a package of bills and initia-
tives focusing on wellness, focusing on
preventing chronic diseases. The em-
phasis will be on nutrition, physical ac-

tivity, mental health, tobacco ces-
sation. It will stress prevention, con-
sumer awareness, responsible mar-
keting practices, and wellness pro-

grams in schools, communities, and the
workplace.

We face an obesity epidemic. We face
an explosion of largely preventable
chronic diseases. We face health care
costs and health insurance premiums
that are skyrocketing. All of these
things are related. We have to meet our
responsibilities. We as Senators must
set a good example: Walk more, use the
stairs more, have information on all of
our menus in all of our Senate cafe-
terias so we know exactly how much
trans fats, calories, sodium we are get-
ting with each meal ordered, and also
to do what we can in our official capac-
ity to help support wellness and to sup-
port healthy lifestyles among our kids
in school and at daycare centers. That
is where it starts. If we can get the
kids and teach them healthier life-
styles, healthier eating choices early
on, chances are that is what they will
follow when they grow older.

It seems to me the golden rule of
holes is this: When you are in a hole
and you find it is getting up to your
shoulders or up to your head, stop
digging. We have dug one whopper of a
hole in health care in this country by
failing to emphasize prevention and
wellness. It is time to stop digging. It
is time to focus our attention on
healthy lifestyle, prevention, wellness,
providing incentives for businesses.

I hear about tax incentives for busi-
ness to do this, and that we need more
tax incentives for businesses to provide
wellness and prevention programs at
the worksite for people who work in
small and large businesses. We need to
provide the kind of support for our pub-
lic schools to provide better choices for
our kids, also.

I thank the indulgence of the Chair.
I wanted to take this time to talk
about this and to alert my fellow Sen-
ators that I will be introducing a pack-
age of wellness bills and I have been
working with the majority leader, a
doctor, Senator FRIST, on some of
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these items, especially about getting
signs posted about trying to use the
stairs more often, about getting Sen-
ators wearing pedometers and doing
more walking, for us to set a good ex-
ample for the rest of the country.

I am hopeful we can also use the nu-
trition reauthorization bill this year to
make some changes in how we ap-
proach how kids eat and what they eat
at school and what is available to them
in terms of vending machines, soft
drinks, sugar, salt, that type of thing,
and to get them eating healthier at an
early age.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

IRAQ

Mr. BYRD. Mr. President, it is the
poet T.S. Eliot who reminds us, as if we
needed to be reminded, that ‘‘April is
the cruelest month.”” How prescient his
words ring this April 2004, as we reflect
upon the deepening crisis and the
steadily mounting death toll in Iraq.
This April, this month in which mil-
lions of Americans marked the holiest
season of the Judeo-Christian calendar,
has been an unholy nightmare for
American military forces and Amer-
ican policy in Iraq.

April 2004, 11 months after the Presi-
dent proclaimed the end of major com-
bat operations in Iraq, has proved to be
the deadliest month for American
forces in Iraq since the onset of the war
more than a year ago. Major combat
operations may have ended—let me re-
peat that: major combat operations
may have ended—as President Bush as-
serted nearly 1 year ago, but major
combat casualties have not. The ‘‘Mis-
sion Accomplished” banner under
which President Bush spoke so con-
fidently on May 1, 2003, has come back
to haunt us and to taunt us many
times over.

In the weeks and months leading up
to the war, Americans were assured by
President Bush and his cadre of top ad-
visers—most particularly Vice Presi-
dent RICHARD CHENEY—that we would
be greeted as liberators in Iraq, our
path to victory strewn with cheers and
flowers. Those flowers, it now appears,
are less like rose petals tossed at the
feet of liberators and more like Eliot’s
mournful April lilacs—‘‘Lilacs out of
the deadland, mixing Memory and de-
sire, stirring Dull roots with spring
rain.”

April—April—has indeed become the
cruelest month. Memory and desire
cannot supplant reality in Iraq. More
than 100 American military personnel
have been killed in Iraq so far this
month, the highest number of deaths in
a single month since the beginning of
the war. In all, more than 700 American
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military members have died in Iraq
since the beginning of combat. Today,
more than 1 year after the fall of Bagh-
dad, America’s military forces are
being greeted in too many quarters of
Iraq, not with flowers—not with flow-
ers, not with flowers—but with gunfire,
not with cheers but with jeers, nor as
liberators but as occupiers—occu-
piers—oppressors.

In the harsh glare of hindsight, it is
now clear that the President’s pre-
conceived notions of the war and the
aftermath of the war in Iraq were pro-
foundly flawed. Even the President’s
Secretary of Defense—one of the su-
preme architects of the war in Iraq—
has been forced to admit that the bat-
tle has not gone according to the plan,
that the level of casualties, continuing
so long after the fall of Baghdad, was
neither anticipated nor planned for be-
fore the invasion.

And yet President Bush refuses to
admit any flaws in his grand strategy
to invade Iraq to overthrow the regime
of Saddam Hussein without giving ade-
quate consideration to the potential
perils awaiting America in the seething
streets and towns of post-war Iraq. De-
spite the fact that debate over the war
in Iraq rages worldwide, despite the
fact that the American occupation is
reeling from unexpected opposition
from the very people it was intended to
liberate, still the President is hard
pressed under questioning to come up
with any mistakes that he might have
made in dealing with Iraq. What a sad,
sad commentary.

In his press conference last week,
President Bush acknowledged ‘‘tough
weeks’ in Iraq, but he clung to his oft-
repeated assertion that Iraq is mostly
stable, and shrugged off the violence of
recent weeks as the work of a small
faction of fanatical ‘‘thugs’ and terror-
ists bent on imposing their will over
the popular will of Iraq.

In this assessment, I hope and pray
that the President is right.

For the sake of America’s military
families, for the sake of the mothers
and fathers, for the sake of the wives
and children who have had to bear the
burden of the increased violence in
Iraq, I hope the President is right.

I hope that Iraq achieves stability
and security soon. For while Iraq and
the world may indeed be better off with
Saddam Hussein behind bars, alas—
alas—I do not believe that an Iraq in
turmoil is either a boon to the Middle
East or an asset to the security of the
United States.

Instead of reflecting candidly on the
current challenges in Iraq, President
Bush would prefer to focus on his gran-
diose, grandiloquent vision for reform-
ing the Middle East. In this he speaks
in ideological, almost messianic, ca-
dences as he paints a picture of Iraq as
a central front not just in the war on
terror but also in a battle of Biblical
proportions pitting ‘‘good” against
“evil.”

President Bush is a man of absolutes.
Either we stay the course in Iraq or we
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cut and run. Those are the two choices:
stay the course or cut and run. Either
we fight terrorists on the streets of
Iraq or we fight them on the streets of
New York or Washington, DC. Either
we support President Bush’s policies
absolutely or we give aid and comfort
to the enemy. Those are the two
choices. Do you believe it? I don’t.

No, no, no, a thousand times no. Hi-
ther-or propositions like those invoked
by the President to describe the war in
Iraq are nothing more than politically
inspired slogans like last year’s ill-ad-
vised ‘‘Mission Accomplished’ banner,
designed to whip up emotions while
masking the complexity of national se-
curity considerations.

Fighting in the streets of Iraq has
not prevented terrorists from striking
in Saudi Arabia or Bali or Madrid. Are
you with me? And there is no guar-
antee—none—that it will prevent them
from striking again in the TUnited
States. Just this week, Homeland Se-
curity Secretary Tom Ridge disclosed
the formation of a Federal task force
to respond to heightened threats that
al-Qaida will strike again in the United
States, sometime before the November
election. Significant events, including
the dedication of the World War II Me-
morial in Washington and the political
conventions in New York and Boston,
are among those viewed as prime tar-
gets for a new al-Qaida offensive.

This is the sobering reality. Osama
bin Laden remains at large, and his
minions appear to be multiplying, not
diminishing. That is sobering. That
ought to curl your hair.

If anything, the war in Iraq has
served as a rallying cry for anti-Amer-
ican and antidemocratic extremists in
the Middle East and beyond. Sadly,
given the distraction from the war on
terror that the war in Iraq has proved
itself to be, the capture or killing of
Osama bin Laden, when and if it comes,
is likely to be an anticlimactic foot-
note to a widening and ever more dead-
ly surge in independent national ter-
rorism. Mark my words.

Despite the often invoked and pat-
ently misleading conclusion drawn by
the Bush administration, cutting and
running is not the only alternative to
staying the course in Iraq, especially
when that course is fraught with dis-
aster. Altering a flawed and dangerous
course of action, seeking meaningful
support from the international commu-
nity, is another alternative, one that
this President is loathe to acknowledge
but evidently more than willing to em-
brace in the face of the calamity that
has befallen his own roadmap for Iraq.

For months, I and others have im-
plored the President to return to the
United Nations and to seek a greater
role for the U.N. in the occupation, ad-
ministration, and reconstruction of
Iraq. Hear me. Hear me. Long before
the war, we begged—didn’t we? Yes—we
begged the President to seek the sup-
port of the United Nations Security
Council before invading Iraq. Were our
pleas heeded? No. Our pleas fell upon
deaf ears.
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This administration was confident
that it could go it alone. And it said so,
did it not? Yes. It said: If you don’t do
it, we will. This administration was
confident it could go it alone with only
a threadbare coalition of the willing to
paper over its unilateral action. How
hollow that confidence now rings. In
the face of disaster, in the face of
mounting doubts among members of
the coalition, the President has now
been forced to seek shelter—Help me,
Cassius, or I sink—under the wings of
the United Nations. The Iraqis have re-
jected every plan for transition of
power put forward by the President’s
Coalition Provisional Authority. Our
only hope left is that they will embrace
a plan put forward by the United Na-
tions, the very body the United States
spurned when the President chose to
invade Iraq without the support of the
U.N. Security Council. Irony scarcely
begins to describe the current state of
affairs.

The fact is, while espousing hard-line
rhetoric and ironclad resolve, this ad-
ministration has ducked and bobbed
and weaved at every opportunity. In
the administration’s ever-shifting ex-
planation for the war in Iraq, the face
of our enemy has ricocheted over the
past 12 months from Saddam Hussein
and his Republican Guard to disgrun-
tled Baathist dead-enders to foreign
terrorists taking advantage of the un-
rest in Iraq to pursue their agenda of
jihad to today’s vague assortment of
thugs and fanatics opposed to democ-
racy for Iraq.

We hear the refrain. We hear the re-
frain: Stay the course. Stay the course.
Stay the course. Well, exactly what
course is it we are supposed to be stay-
ing in Iraq? Is it to furnish more boys
as cannon fodder? What is meant by
stay the course? Is it to furnish more
of our young men and women as can-
non fodder to die in the streets of Iraq?
Is that what is meant when we hear the
refrain: We shall stay the course, we
must stay the course?

The President failed to explain what
that is supposed to mean to the Amer-
ican people at his press conference.
How did we get from protecting the
United States from the threat of weap-
ons of mass destruction to the vague
notion of fighting extremists opposed
to democracy in Iraq? The President
failed to explain that fact as well.
Where were those extremists before the
invasion? Why is it that they are
emerging in force only now, a full year
after the fall of Baghdad? Could it be
that this administration has created
America’s own worst nightmare be-
cause of its colossal arrogance, its
clumsy mistakes, and its painful
misjudgments on virtually every as-
pect of the war in Iraq?

These are not the questions of an un-
patriotic or reckless opposition. Where
are the voices today in this Senate? It
is not unpatriotic to ask questions. It
is not unpatriotic to voice opposition
to the policies of this administration.
These are not questions intended to de-
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moralize America or to hearten our en-
emies. Rather, these are the questions
that a free and open society—the kind
of society that the President envisions
for Iraq—is expected to pose of its lead-
ers. These are the kind of questions
that a democratic nation’s leader is be-
holden to answer. Dogmatic admoni-
tions and grandiose allusions will not
suffice. In a democratic society, the
people demand and the people deserve
the simple and unvarnished truth. So
do the people’s representatives in Gov-
ernment. They, too, demand, they are
entitled to, and they deserve the sim-
ple and unvarnished truth. Congress
also demands and deserves the simple
and unvarnished truth from the execu-
tive branch.

This is a coequal branch of Govern-
ment, Mr. Bush. As a coequal branch of
Government, as the body in which the
Constitution vests the power of the
purse, Congress requires the truth from
the President, from the executive
branch, from the Pentagon, from the
Defense Department, from the State
Department, from the White House.
This is what makes recent allegations
in Bob Woodward’s new book regarding
the redirection of appropriated funds
into clandestine appropriations for the
war on Iraqg so disturbing, and the
American people ought to be disturbed.
The American people ought to ask
questions, and their representatives in
this body ought to ask questions. If the
President, as alleged in this book,
made the decision to wage war against
Iraq and secretly spent appropriated
funds to prepare for that war without
prior consultation with Congress, then
the letter of the law, the intent of the
law, the spirit of the law, and the con-
stitutional power of the purse have
been subverted This would be not only
a very grave breach of trust on the part
of the executive branch, on the part of
the administration, but also a very
grave abuse of power.

Mr. President, I hope with all my
heart that Iraq will emerge from the
current chaos to become a free and
democratic nation. I hope with all my
heart that the sacrifices that Amer-
ica’s military forces have endured in
Iraq will be validated by reality, and
not justified merely on the basis of
wishful thinking. The path forward is
not yet clear, but this I know: Presi-
dent Bush led America into a preemp-
tive war that was neither dictated by
circumstances nor driven by events.
President Bush led America into a war
of choice, a war that might well have
been avoided with patience and pru-
dence. Would that we could read that
““April is the cruelest month’” without
reflecting on the cruel and terrible toll
that the war on Iraq has taken on
America’s men and women in uniform
in Iraq during this bloody and sorrow-
ful month of April.

It is said in the King James version
of the Holy Bible that of those to
whom much is given, much is required.
Mr. President, much is required of this
administration and this President with
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regard to Iraq. The American people
expect answers, the American people
expect a judicious strategy, and the
American people expect a well-
thought-out military and diplomatic
campaign. On all fronts, the American
people have been let down. A President
who wages war and manages the after-
math of war by the seat of his pants is
not what the American people either
expect or deserve. I fear that is what
they are seeing in Iraq.

This President, having blundered
into this war in Iraq, does not have
much time left to get the stabilization
of Iraq right. We have spent our blood
and treasure in Iraq, and it is now
time—past time—to aggressively ex-
plore ways in which the burden on
Americans can be mitigated. It is time
to abandon the go-it-alone attitude,
the go-it-alone, cocky, arrogant atti-
tude established by this President.

It is time—long past time—for the
President to admit to mistakes made,
to forsake his divisive either/or rhet-
oric, and to seek a way out of the deep-
ening morass of Iraq with the full part-
nership of the United Nations, the re-
gion, and the international commu-
nity.

President Bush needs to drop all pre-
tensions that the war in Iraq and the
battle for stability are going according
to plan. Only by accepting the fact
that a bold new direction is needed to
untangle the mess in Iraq can this
President extricate the United States
from what is fast becoming a quagmire.
It is time for the President to set aside
his pride and to convene an inter-
national summit on the future of Iraq,
composed of representatives of the
Iraqi people, their Arab neighbors,
NATO, and the United Nations. Then
and only then will the Iraqi people be
in a position to chart their own future
with the help of the international com-
munity. Then and only then will the
United States be able to relinquish
ownership of the tiger that it now
holds by the tail.

America must alter its course in Iraq
to deal with the volatile vacuum left
by the fall of Saddam Hussein’s regime.
America must be prepared to fight ter-
rorism wherever it rears its ugly head
and not be lulled into the false belief
that attacking terrorists overseas will
stop them from attacking America on
its homefront. Above all, Americans
must never be cowed into believing
that questions are somehow ‘‘unpatri-
otic” or that Presidents, even wartime
Presidents, are ever above answering
them. And finally, Americans must re-
member that in this country there are
no kings.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. CORZINE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. CORZINE. Mr. President, I rise
today to talk about S. 2290, the pending
bill on asbestos legislation before the
Senate. Like many of my colleagues
before me, I also want to express great
frustration because it does not seem as
though we are moving the ball down
the field on something that I think a
lot of us believe is a very important
issue. It is one that demands to be ad-
dressed and looks for a legislative solu-
tion that we are all trying to find.

Among the many issues that I hear
about from my constituents, this is one
that very frequently shows up in our
discussions and at townhall meetings.
A lot of people have suffered dev-
astating injuries after exposure to as-
bestos. Families have lost loved ones.
It is a real deal in people’s lives.

I have heard from companies, CEOs,
and people who are trying to manage
their company’s liabilities, and it is a
real problem. Insurance companies,
many of which are headquartered in
my State, have spoken about this issue
and my old industry, the financial in-
dustry, is concerned about the pen-
alties and its implications in the cap-
ital markets that are imposing very se-
vere costs on defending companies and
insurers because of the crisis. This is
something that we ought to address.

Unfortunately, our current system is
not working, and that is a reality for
those who need it. It is not working for
the defendant companies that want
certainty for their business planning.
It is not working for insurance compa-
nies that face accelerating claims, and
it is certainly not working for asbestos
victims. We need to make sure those
who are truly injured receive the com-
pensation they deserve in a timely
fashion and on a basis that is fair to all
involved. It needs to be done. We need
to address it.

Decades of asbestos use and a cover-
up of its health effects have resulted in
a massive occupational and environ-
mental health crisis. By the way, we
are still having exposure developed by
a lot of the imports that we are now re-
ceiving into our Nation, where some of
those who manufacture abroad are not
dealing with the issues we have begun
to deal with. It is a real killer, a silent
killer, physically but also emotionally
debilitating to many people across
America.

Medical costs associated with asbes-
tos-related diseases are astronomical.
They are off the charts. It is not a mat-
ter of millions. It is billions and it is
an annual affair and it cries out to be
addressed.

Hundreds of thousands of workers
and their family members have suf-
fered and died from asbestos-related
cancer and lung diseases. I think the
number is about 10,000 die each year.
Approximately 24 million have been ex-
posed. In my home State of New Jer-
sey, which is an old manufacturing
State, 2,700 people have been Kkilled by
asbestos since 1979, and two of our
counties in New Jersey are in the top
10 in the Nation in those asbestos-re-
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lated deaths. That is Camden and Som-
erset Counties. So this is a real deal for
us. We would like to see this addressed.

We cannot ignore the tragedy of
these asbestos deaths and injuries. We
can and we should be able to come up
with a workable solution. As I said,
like many of my colleagues, I would
like to see a national trust fund to
compensate victims through a no-fault
system, ensuring that those who are
most injured receive a just award as
quickly as possible. It should not be
going on for 5 or 10 years. I hope we can
agree that we need to focus on paying
those who are truly sick and that we
must pay those people fairly.

That is why I was pleased last year
when the Judiciary Committee held bi-
partisan hearings on the issue, had bi-
partisan negotiations, and seemed to
be making progress towards arriving at
a fair and balanced solution. Unfortu-
nately, last year the Judiciary Com-
mittee reported out a bill that did not
have broad bipartisan support and was
not, in my view at least, balanced in
its approach to the issue.

The bill before us has gotten worse.
Good amendments that were added in
committee have been dropped, and the
size of the fund, frankly, is at the low
end of anyone’s expectations of what is
appropriate.

I will take a few moments to discuss
what I see are some of the most glaring
flaws in the bill that we are debating
and reasons, at least right now as it
stands, I cannot support it. First, the
size of the fund is quite simply out of
touch with reality. I hear estimates of
anywhere from $100 billion to $300 bil-
lion as the cost of settlement that peo-
ple would expect for the probability of
the associated problems with asbestos,
and we have picked the low end of that
number as the basis on which we are
going to deal with it. The bill that was
reported out of committee would have
had $153 billion, and we have come up
with $109 billion, absolutely at the very
low end of any of the national esti-
mates, any of the academic estimates
of objective outside observers. We are
starting at the wrong place in the ne-
gotiation.

In addition to the anemic overall
funding, the bill has other weaknesses.
For example, the Hatch substitute de-
prives victims of exposure adequate
compensation. Awards just remain far
too low for many victims with serious
diseases that are an outgrowth of this.
Funding would not pay for victims’
medical bills, let alone compensate
their families for any type of hard-
ships.

To give an example, a worker with 15
years of asbestos exposure and lung
cancer would be guaranteed only
$25,000 in compensation. I do not see
how that relates to the risk of life that
individuals would be taking in that
context.

In another example, victims with as-
bestos who lose 20 to 40 percent of
breathing capacity or are disabled from
work will receive only $85,000 for lost
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wages and medical costs. These num-
bers do not fit the circumstance. Now,
$25,000 barely gets a family of four
above the poverty line, and we are
talking about $25,000 and $85,000 in lost
wages and medical costs that accrue to
those things. We are not in the right
ballpark.

The pending bill also guts a Biden
amendment adopted in the committee
with strong bipartisan support to pro-
tect victims’ rights in the event of fund
insolvency. It would allow that once
the fund was insolvent, if that $109 bil-
lion was not enough, then bring claims
back into State court. That was over-
whelmingly supported in committee.

Given the low level of funding in this
bill, insolvency obviously is a problem.
I believe it is unfair to ask the victims
to give up their rights to enter into a
fund without knowing that fund would
have sufficient assets to cover the
claims, and where do they go in those
circumstances. So it is another major
problem.

The pending bill would also treat vic-
tims with pending claims unfairly.
This one is really hard to swallow. It
would wipe out the claims of more than
300,000 people who have claims pending
in the current system, even those who
have already received jury awards.

We are looking back into history and
changing history. I don’t understand
why, when we have had a judicial proc-
ess, we have come to a conclusion or
we are even in the process of that, we
want to stop, start all over and move
people into another system. It does not
strike me as consistent with a com-
monsense sense of fairness. If you have
an award, it ought to go through.

In addition, the bill significantly
weakens Kkey provisions that would
protect victims without an effective
remedy during the transition to a new
system. The bill also lacks trans-
parency with regard to companies and
insurers and how they are going to con-
tribute to the fund and in what
amounts, which makes it difficult to
determine whether companies are pay-
ing their fair share.

By the way, there is a lot of hooting
and hollering among the insurance
companies. A lot of them oppose this
because they don’t know what their
deal will be. There is no certainty here,
either for the victims or for a lot of the
people who are going to participate
here in funding this trust fund. That
doesn’t make sense and I think it is a
real problem that also needs to be ad-
dressed. We need to amend it.

It also contains a windfall for certain
companies. While we are taking it
away from some folks, we are certainly
giving it to others. It contains this
windfall with regard to Halliburton,
which has an estimated $4.8 billion in
asbestos liability, but would only have
to pay $1.2 billion under the Hatch-
Frist bill. Why them? Why are they
getting such a break, particularly after
a judgment has already gone through?
It is sort of the reciprocal or the re-
verse of what we already were talking
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about with a lot of individuals. They
are going to get slammed and some-
body here is going to get the advan-
tage. They are going to apply it in a
way that is very uneven and lacking in
balance. That should be addressed.

This is not a fair and balanced ap-
proach to this problem. It is not fair to
the injured victims or the families of
those who died, and it is not fair to
companies that want relief from the
growing problem, and it doesn’t pro-
vide for the certainty and planning I
think corporate America is looking for.

Let me take a moment to discuss
what I think is also a misleading claim
by supporters of the bill. This one is
actually hard to understand, how this
gets any circulation at all. Unfortu-
nately, this administration, as a lot of
us have talked about on other occa-
sions, has been weak in the record of
creating jobs. I don’t have to go
through the litany of 2 million lost
jobs, 8.4 million unemployed Ameri-
cans, 2.6 million private sector jobs
lost. That was the only period of time,
actually, since the Depression an ad-
ministration has more than likely
overseen a period of decline in job
growth in the country. But somehow
we have decided this is a jobs bill;
somehow this is going to create jobs.

There are those who will argue many
of the asbestos companies have been
forced into bankruptcy and that cost
has seriously damaged the American
economy, particularly as it relates to
jobs. The facts don’t meet the descrip-
tion. This is sometimes a fact-free
arena. We make assertions and do not
necessarily follow through. But if any-
body does any serious analysis of what
goes on in these companies that have
gone through these reorganizations
under chapter 11 protection, they will
know they have been able to use this
device as a means to manage through
their obligations and they are able to
pay out some of their responsibilities
but it has kept their companies going.
The truth is, they have not gone out of
business, many of them—most of them.
Some are doing better than ever.

Let’s take Halliburton, since I men-
tioned it once before. Halliburton has
agreed to compensate the innocent vic-
tims and companies poisoned with a
settlement of more than $4 billion.
That is, of course, unless we pass this
legislation, then only $1.2 billion. In
order to pursue this settlement Halli-
burton has agreed to put two of its
companies into chapter 11 temporarily
until a court approves a trust arrange-
ment to compensate asbestos victims.

Meanwhile, Halliburton on its own
Web site is telling its customers that
it:

. will continue in business and will con-
tinue to provide all the excellent services
our customers expect from us. In other
words, outside the asbestos and silica settle-
ment, it will be business as usual.

In what kind of shape are these com-
panies that have chosen chapter 11 re-
organization? The answer can be found
in a new analysis conducted by Pro-
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fessor George Benston of Emory of the
seven largest asbestos companies that
sought chapter 11 bankruptcy reorga-
nization protection in 2000 and 2001.
This is a real study by someone trying
to bring an objective perspective. Pro-
fessor Benston studied the asbestos
companies and compared them to com-
panies in their business that did not
declare bankruptcy reorganization in
order to determine how successful their
operations would be under the super-
vision of the bankruptcy court. He con-
cluded:

On the whole, they essentially have in-
creased or stabilized their sales, assets, em-
ployment, and profitability, and have pro-
jected increases. It is fair to say they are
viable and likely to be increasingly success-
ful companies that should generate funds to
exit bankruptcy significantly stronger than
when they went in.

We are doing this because this is a
jobs bill, when it is fair to say they
have increased or stabilized their sales,
assets, employment, and profitability,
and have projected increases. Somehow
or another, objective evidence doesn’t
seem to match with the claims. This is
hardly a jobs bill. The argument falls
apart on the surface of it, as far as I
can tell.

So while I am sympathetic to the
corporations that generally want to
fulfill their obligations with respect to
asbestos victims and certainly I have
an appreciation for their desire for se-
rious financial planning, if this asbes-
tos bill is the best we can do, the ad-
ministration can do, the leadership—
Senator FRIST and Senator HATCH—can
do to create jobs in our country and ad-
dress this problem, then I think we
have a lot higher objectives for which
we need to set our standards.

That is why I think we ought to have
a full debate. We ought to have a lot of
votes on amendments that will actu-
ally address a number of these prob-
lems we talked about. I hope we can
get back to those bipartisan negotia-
tions, away from this floor, where we
can talk about the size of the trust
fund, we can talk about some of this ex
post facto analysis about who is bene-
fiting and who is not; where we can
make sure the general awards to vic-
tims are actually higher and there is
some serious backstop if the fund
doesn’t actually have the resources to
be able to deal with these issues.

We sure the heck ought to stop talk-
ing about this in a context that makes
no sense in economic reality, that this
is a jobs bill. I go back to this. This is
one of those things I think Americans
across the board want to see Congress
act on. This is not something that has
a Republican or Democratic label. We
want to find a resolution. I want to
find a resolution. We have to do that in
a fair and balanced manner. I thought
the Judiciary Committee made a lot of
progress on this on the bill they re-
ported out. That is not what we are
working on.

I don’t understand why we don’t turn
the clock back just a little bit and get
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on with some of the hard work that
was done when we came up with some
of these bipartisan approaches to deal
with this very thorny issue. On the
basis of offering a helping hand to
many victims and their families, for
companies that need to have stability
in their balance sheet and the ability
to make plans for the future, to reduce
the caseload we have in our court sys-
tem, there are a lot of reasons we
ought to be moving in this area. We are
not pulling together, sitting down and
negotiating a transaction formulation
of legislation that makes sense for ev-
erybody.

Everyone is going to have to give a
little bit, but this is something that
could be done if we wanted to go to
work to make it happen. The will is
there. Certainly the demand is there. I
think there is a lot of ground for posi-
tive, constructive dialog.

I yield the floor and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I appreciate this opportunity to
speak today regarding the Fairness in
Asbestos Injury Resolution Act. As de-
bate draws to a close on the motion to
proceed to consideration of this bill, I
take a few minutes to express my ap-
preciation to those who have worked so
hard over the past several years to find
a solution to what has become an enor-
mous—and continues to grow every
day—problem. I offer my views as to
how this process can be revived and
lead to a satisfactory resolution yet
this year.

First, a bit of history will be helpful.
Soon after I arrived in the Senate in
2001, I approached then-Chairman
LEAHY of the Judiciary Committee and
indicated to him that I thought legisla-
tion was necessary to come up with a
solution to compensate asbestos vic-
tims; if we worked on it in an appro-
priate fashion, it could be passed. I
knew the process would be long and dif-
ficult, but I thought it was worth pur-
suing. If we did not begin, we would
never conclude that solution. Senator
LEAHY very graciously agreed and held
hearings to explore the feasibility of
this approach.

Following the elections of 2002,
Chairman HATCH continued those ef-
forts and began formulating a legisla-
tive proposal. I agreed to cosponsor
that legislation, not because 1 sup-
ported everything in the bill, but be-
cause I believed it would provide an in-
centive for those with a major stake in
the resolution of this issue to begin
discussions aimed at solutions.

That strategy worked. Discussions
began, the major issues were framed,
the Judiciary Committee held 4 long
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days of markup, and a bill was reported
out. However, there were problems
with the bill. Still, the process was
moving forward. Sometimes it felt like
one step forward, two steps backward.
But stakeholders continued to nego-
tiate.

Senator SPECTER, to his credit,
brought the parties together and
worked on the array of issues other
than values and dollar amounts. That
process was also extremely helpful in
bringing us to the point where we are
today.

The majority leader has now incor-
porated a number of the elements of
the Specter-Judge Becker negotiations
into the bill before the Senate. Unfor-
tunately, the bill before the Senate is
not complete. It still lacks a consensus
among the major stakeholders. That is
why I have chosen not to cosponsor
this substitute amendment when I was
asked to do so. It simply, in my judg-
ment, is not ready. Several major
issues have not been resolved. I don’t
believe this is a bill that can be written
on the floor of the Senate.

I do believe a solution can still be
achieved yet this year if the leaders
will make a renewed commitment to
continue the process. With a very lim-
ited time agreement, no more than 2 or
3 weeks at the most, and with active
involvement by leadership, I believe we
can reach a solution. It may inevitably
be a solution that is least objection-
able, but at the very least we can ar-
rive at a solution that almost every
stakeholder can accept.

As a matter of information, a con-
stituent of mine by the name of Warren
Buffett—some of you may have heard
of him—expressed to me his view that
there probably is not anything more
important that the Congress can do for
the economy than to resolve this issue
which continues to overhang our econ-
omy. The economic impact is impor-
tant.

Of course, the most compelling rea-
son to find a solution is not simply to
provide certainty to the economy; it is,
in fact, to provide relief to the many
victims of the debilitating and deadly
illnesses caused by asbestos.

I know my colleagues understand the
scope of the problem before the Senate.
The suffering of the victims and their
families has been brought home to each
of us. We all have many examples of
those unfortunate victims and their
situations. But I would like to person-
alize it for my colleagues.

When I served as Governor, I had the
pleasure of appointing an Omaha attor-
ney by the name of Mike Amdor to the
Nebraska District Court bench. Mike
Amdor was a very good friend. I had
known him and his family for years.
His father had gone to law school with
my late father-in-law. I knew his moth-
er when she was alive and worked with
his father in the insurance business.

I appointed him to the Nebraska Dis-
trict Court bench. He was a bright and
vibrant lawyer, and he came to be a
trusted and respected jurist. But more
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important, he was a consummate fam-
ily man, a devoted husband, a father of
five young children.

In late 1999, he began to experience
serious health problems and was soon
diagnosed with mesothelioma. Despite
a courageous and painful fight with the
disease—and it looked at times as
though he might be able to beat the
odds and survive—he, unfortunately,
passed away on November 28, 2002.
Mike had been exposed to asbestos as a
young man working his way through
college and law school. We all know
that virtually the only cause of meso-
thelioma is exposure to asbestos.

Mike’s family pursued legal action
against those responsible for his expo-
sure and obtained a series of settle-
ments totaling $655,000. However, to
date, his widow and five children have
realized a total of $56,463.76 on those
judgments. Fifty-six thousand dollars
and change: less than 10 cents on the
dollar because the defendants were
bankrupt. Under the terms of the trust
fund legislation, which we are debating
and working to achieve, his widow and
family could receive $1 million.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD the
letter which I received yesterday from
Judge Mike Amdor’s widow.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

OMAHA, NE
April 20, 2004.
Re Mike Amdor and the Fairness in Asbestos
Injury Resolution Act of 2003, The FAIR
Act, (S. 1125) Renumbered S. 2290.

Senator BEN NELSON,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR NELSON: I am writing to
thank you for sponsoring the Fairness in As-
bestos Injury Resolution Act of 2003. Your
continued support of this legislation is very
important. As the spouse of a victim of as-
bestos I have a personal interest in the suc-
cess of this bill. There are many others in
the same situation and our numbers will
continue to grow because the onset of many
of the effects of asbestos exposure are not
seen for many years.

You are familiar with the illness and death
of my husband, Michael Amdor. Please allow
me to give you a short history of his expo-
sure to asbestos and the subsequent deadly
illness he suffered.

After finishing high school Mike worked at
Physician’s Mutual Insurance during the
summer of 1965. He worked in the mailroom
while an elevator was being installed
through the existing walls of the building.
At this time there were no existing require-
ments to contain the asbestos being dis-
turbed or removed during renovation of ex-
isting buildings. In 1971 Mike worked for
Northwestern Bell, now Qwest, in downtown
Omaha, NE. He was a computer operator and
his job did not involve using asbestos prod-
ucts. However, the building was being remod-
eled during the time he was employed there.
The crews doing the remodeling during the
daytime wore some protective equipment be-
cause of the known presence of asbestos in
the area being remodeled. The overnight
computer staff were neither warned of the
asbestos nor given any protection from the
particles that were in the air and on the sur-
faces of the tables in their lunchroom.

Fast forward to the fall of 1999. Mike and I
had been married almost 30 years. We were
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raising five children, Erin, then 20, Diane, 16,
Sara, 15, John, 12, and Bennett 10. Mike was
a District Court Judge, and deeply honored
that you had seen fit to appoint him while
you were Governor. As the holidays began,
Mike noticed a sudden weight gain and en-
largement of his abdomen. After Christmas
it became so uncomfortable that he went to
see our family doctor on December 30, 1999.
The doctor was very alarmed by Mike’s ap-
pearance and arranged for him to be admit-
ted to Immanuel Hospital the next day.

Following 3 weeks of tests by several doc-
tors, we received the diagnosis of Perotoneal
Mesothelioma. The prognosis was dev-
astating, a 50 percent chance of living an-
other 6 months and 18 months as the most
optimistic life expectancy. Mike began
chemotherapy at the University of Nebraska
Medical Center and we searched for informa-
tion on this disease. Virtually all of the in-
formation we could find indicated that the
only cause of Mesothelioma is the exposure
to asbestos and that the time between expo-
sure and illness could be 30 years or longer.

After 6 months of chemotherapy, Mike was
stable and we dared to hope that he would
make a complete recovery despite the dire
descriptions we were able to find about this
disease. In June of 2001 the tumors began to
grow and Mike again needed to undergo
chemotherapy. This time he did not respond
to the treatments. We sought other options
and Mike entered a Clinical Trial at the Na-
tional Cancer Institute (NCI) located in Be-
thesda MD. He underwent 12 hours of surgery
and intraperitoneal chemotherapy in Decem-
ber of 2001. After a week in intensive care he
began to improve. We were able to return to
Omaha on December 31, 2001. He had been
fighting this disease for 2 years and once
again we hoped for a reprieve from the death
sentence he had been given.

Sadly that was not to be. In August of 2002
the disease again began to progress. Mike
underwent weekly procedures to drain the
fluid accumulating in his abdomen and then
his lungs. Additional attempts with chemo-
therapy were unsuccessful. Even after he
needed supplemental oxygen to assist his
breathing he continued to work at the Court
House nearly every day.

Mike died on November 28, 2002. Nothing
will make up for the loss of his presence in
our lives. He had so many things left undone.
Our children had to see the suffering and
death of the most important man in their
lives. Only Erin is through school and living
on her own. Diane is a sophomore at
Duquesne University. Sarah is a freshman at
Creighton University. John and Bennett are
students at Creighton Prep. I have lost the
love of my life. Few people are lucky enough
to know the joy we found in each other. And
few can understand the loss of such a special
person. One of the first things I ever heard
Mike say was my name. His final word, spo-
ken with his final breath, was my name.

Mike worked at the Court House until 2
days before his death. He knew he was very
close to the end of his time on earth. He con-
tinued to provide justice to others even
though he knew there would be no justice for
him in this world. The Congress alone now
has the ability to provide some measure of
justice to the victims of asbestos by pro-
viding equitable financial settlements to
them and their families.

I trust you will also support efforts to pre-
vent future exposure to asbestos by sup-
porting the passage of legislation to prohibit
the use of this deadly material anywhere in
the United States. These measures are need-
ed to insure that no new victims are exposed
to the cause of such deadly diseases.

As he continued to work and receive treat-
ment, Mike contacted an attorney familiar
with asbestos cases. Michael J. Lehan rep-
resented Mike and now myself in efforts to
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seek some compensation for his illness and
death resulting from asbestos exposure.

Mr. Lehan filed a Workers Compensation
claim with Qwest and Physician’s Mutual In-
surance Company because Mike believed he
had been exposed at both work sites. Before
a formal hearing could be held, Qwest ac-
cepted his claim and began paying Mike’s
medical bills. After his death I began receiv-
ing a death benefit under this claim.

In addition to the Workers Compensation
claim, Mr. Lehan filed several lawsuits
against companies that manufactured or pro-
vided asbestos materials that Mike thought
he might have been exposed to. As a result of
these suits, we received several settlements,
which were subject to attorney’s fees and ex-
penses. The first Settlement was from
Owens-I1linois Inc., for $20,000.00. We received
$11,633.34. In March of 2001 Celotex Corpora-
tion offered a settlement of $8,500.00. We re-
ceived $4,266.00. Eagle Picher Industries
Trust offered a settlement of $6,500.00. This
company has filed bankruptcy and there was
very little money for asbestos claimants.
After attorney fees and expenses we received
$3,333.33. Another company in bankruptcy,
H.K. Porter made a settlement of $20,000.00.
Because of the limited assets of the trust the
payment value was $920.00, and we received
$563.00.

In March of 2002 AcandS, Inc. made a set-
tlement offer of $600,000. However, they have
filed for bankruptcy and they are unlikely to
pay anymore than the $58,584.00 first pay-
ment they made before filing. We received
$36,628.09 from this settlement. Mr. Lehan
has told me that it is unlikely that much
more will be paid of this settlement.

The FAIR Act with the proposed amend-
ments offered after S. 1125 was reported out
of Committee last July would assure com-
pensation for Mesothelioma victims such as
Mike and at this time offers the only hope
for any meaningful compensation for the loss
we have suffered.

Many of the companies directly respon-
sible for the asbestos exposure of Mike and
millions of others have either filed for bank-
ruptcy or found other ways to shelter them-
selves from responsibility to their victims.
The FAIR Act would provide compensation
for many families and avoid the abuse that
sometimes takes place in our current tort
system. Exposure to asbestos in and of itself
will not always result in illness. When it
does there should be resources available to
the victims and their families.

Thank you for taking the time to read this
lengthy letter. Mike was such a just man and
had great faith in our systems of law. No
amount of monetary compensation can re-
place the loss of Mike and the many thou-
sands of other Mesothelioma victims, he be-
lieved that there would be a way for the sys-
tem to insure that his family and others
would at least have some measure of finan-
cial security provided by those most respon-
sible for the continued use of asbestos.

Please let me know if there is any way
that I could assist you in seeing this impor-
tant legislation enacted into law.

Gratefully,
CATHLEEN C. AMDOR.

Mr. NELSON of Nebraska. Mr. Presi-
dent, it is imperative we get this re-
solved. This legislation, unfortunately,
is not complete. But it could be com-
pleted, and completed relatively quick-
ly, with the right approach. And the
right approach is to put the stake-
holders in a room, with guidance from
the leadership on both sides of the
aisle, with a firm deadline, and with a
firm charge to come to a resolution. It
can be done, and, moreover, it should
be done.
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The judge’s case is a tragedy, but it
does not stand alone, unfortunately.
There are hundreds, yet thousands, of
cases similar to Mike and Cathy
Amdor’s. There will be future victims
who will not receive compensation be-
cause there will not be anybody left to
collect from. I am committed to the
trust fund approach because I believe it
represents the best opportunity for
those who are sick, and those who will
become sick, to obtain reasonable com-
pensation for their suffering. I remain
optimistic that it can be done if we
demonstrate the resolve, the deter-
mination, to put politics aside and get
it done.

We are now on the threshold of floor
action on the bill. I urge the leadership
to renew their commitment to a proc-
ess which I and others on both sides of
the aisle believe can still work. Fair
treatment for thousands of asbestos
victims is at stake, and we have come
too far to quit now. We must make the
final push to reach consensus.

Again, I commend the hundreds of
people who have spent thousands of
hours working towards a solution.
Those who have struggled with this
issue have worked in good faith, deter-
mined to find the mechanism to com-
pensate those victims and those who
will in the future fall victim to asbes-
tos. I still believe we can do this, and
I know with absolute certainty,
though, that we must.

Mr. President, I appreciate this op-
portunity to address the body today. I
hope my colleagues will join together
in asking our leaders to work together
to come up with a solution that will
meet the needs and will meet the op-
portunities that this legislation rep-
resents. But I think it has to be other
legislation. This legislation is not yet
ready to be passed. But with a very
brief period of intense negotiation and
working, with the support of the lead-
ers, I do believe it can be. In the final
analysis, it must be.

Thank you, Mr. President.

The PRESIDING OFFICER (Mr.
CORNYN). The Senator from Georgia.

Mr. CHAMBLISS. Mr. President, I
rise in support of the motion to invoke
cloture on the asbestos bill. I say to
my good friend from Nebraska, with
whom I agree on so many issues, and
work so very closely with, I think this
bill is ready because it is a bill we have
been negotiating for months and
months and months, and a bill on
which great compromises have been
made on both sides of the issue. I do
think it is time we invoke cloture, that
we bring this bill to the floor, and that
it be open for whatever amendments
may be necessary by those who dis-
agree with it, but let’s have a vote on
it.

Asbestos-related bankruptcies have
inflicted a staggering toll on the Amer-
ican workforce. Companies that have
declared bankruptcy because of asbes-
tos-related litigation employed more
than 200,000 workers before their bank-
ruptcies. So far, asbestos-related bank-
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ruptcies have led to the direct loss of
as many as 60,000 jobs, while each dis-
placed worker will lose an average of
$25,000 to $50,000 in wages over his or
her career. For example, when Federal
Mogul declared bankruptcy in 2001, em-
ployees reportedly lost more than $800
million in their 401(k) plans.

The AFL-CIO has testified before
Congress that:

Uncertainty for workers and their families
is growing as they lose health insurance and
see their companies file for bankruptcy pro-
tection.

There is no question that the esca-
lating claims and costs are a threat to
workers’ jobs and retirement savings.
The AFL-CIO further testified that
“‘the tort system is damaging business
far more than it is compensating vic-
tims’’ when it comes to asbestos-re-
lated cases.

One economic study found that, con-
sidering the multiplying effect of pri-
vate investment, failure to enact asbes-
tos legislation could reduce economic
growth by $2.4 billion per year, costing
more than 30,000 jobs annually. Ex-
tended over a 27-year timeframe—
which is the timeframe of this bill—
this would translate into the loss of
more than 800,000 jobs and $64 billion in
economic growth. Another study con-
cluded that 423,000 new jobs will not be
created due to asbestos litigation, and
$33 billion in capital investment will
not now be made, unless we bring this
bill to the floor and pass this asbestos
litigation bill.

Asbestos-related bankruptcies
threaten American workers’ jobs, in-
comes, job-related benefits, and retire-
ment savings. To date, approximately
70 or more companies—35 since the
year 2000—have been driven into bank-
ruptcy as a result of asbestos litiga-
tion. Forty-seven States have had at
least one asbestos-related bankruptcy.

How does this translate into lost
jobs? As I have already said, these
bankruptcies have led to the direct loss
of at least 60,000 jobs. Many of the af-
fected companies are highly unionized.
If this direct impact is not bad enough,
we have plenty of additional collateral
damage from these lost jobs. It is esti-
mated that for every 10 jobs lost as a
direct result of an asbestos-related
bankruptcy, an additional 8 jobs are
lost. Each worker who has lost a job as
a result of bankruptcy will lose an esti-
mated $25,000 to $50,000 in wages be-
cause of periods of unemployment and/
or lower wages in subsequent employ-
ment. Moreover, each worker loses, on
average, at least 256 percent of the value
of their 401(k) retirement account as a
result of their company’s bankruptcy.

While we are on the subject of retire-
ment savings, asbestos-related bank-
ruptcies have an adverse impact on the
retirement savings of millions of
Americans. We have already seen how
badly these bankruptcies impact the
retirement savings of individual inves-
tors. We have seen the devastation to
employees of bankrupt companies
whose 401(k) retirement accounts hold
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their employers’ stock. And we have
seen the damage to those whose pen-
sion funds have invested in companies
driven into bankruptcy as a result of
asbestos-related cases.

All one has to do is look at a couple
of examples to get a sense of the dra-
matic negative impact that asbestos-
related bankruptcies have had and will
continue to have on retirement sav-
ings.

Owens Corning stock, 14 percent of
which was owned by its employees in
their 401(k) accounts, lost 96 percent of
its value, dropping from $1.8 billion to
$75 million in the 2 years before its
bankruptcy filing in October of 2000.

Then there is the example of Federal
Mogul. At the time of Federal Mogul’s
bankruptcy in October 2001, 22,000 of its
employees owned 16 percent of the
company’s stock, stock that lost 99
percent of its value or more than $70
million. Between January 1999 and the
time of its bankruptcy, Federal Mo-
gul’s market capitalization dropped
from $4 billion to only $49 million. And
by the way, Federal Mogul never, ever
produced asbestos. It simply acquired a
company with asbestos liability. Fed-
eral Mogul’s stock, which once traded
for more than $70 a share, now sells for
pennies. Company retirees who once
had secure retirement nest eggs must
now work minimum wage jobs to sur-
vive.

One Federal Mogul retiree told the
Detroit News he managed to salvage
most of his retirement savings by sell-
ing the company’s shares before the
bottom fell out. But unfortunately, his
82-year-old former colleague was not as
fortunate. Because he held on to his
Federal Mogul stock, his $1 million re-
tirement plan evaporated to $22,000. As
a result, this individual now works as a
greeter at a Wal-Mart store—a very
credible job, but he didn’t take the job
because he wanted to meet people. He
simply needed to eat.

The runaway asbestos litigation cri-
sis must be brought to an end. The eco-
nomic data we have seen is troubling
because it shows that asbestos litiga-
tion creates job losses. American work-
ers and retirees cannot afford to con-
tinue shouldering the weight of
Congress’s failure to act. In fact, we
create a class of economic victims by
our inaction as companies go into
bankruptcy and people lose their jobs.

What I find truly ironic is my col-
leagues on the other side of the aisle
who have repeatedly stressed the im-
portance of protecting American jobs
want to block us from considering a
bill that squarely addresses this very
objective. If protecting American jobs
is a priority, then I strongly urge my
Democratic colleagues to rethink their
position on the Frist-Hatch-Miller as-
bestos bill or at least vote for cloture
on Thursday so we can get an up-or-
down vote on the merits of the bill and
in the process we can consider what
amendments they think might be prop-
er.
I have not been one to pound on my
former colleagues in the trial bar. Dur-
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ing my 26 years of practicing law, I en-
gaged in plaintiffs’ work as well as de-
fense work, and they are very noble
parts of our great legal profession. This
bill is not directed at trial lawyers, as
some have indicated. This bill is di-
rected at two different segments of our
society and our economy. First of all,
at those companies who are now strug-
gling because of the asbestos-related
cases facing them; they are facing
bankruptcy if we don’t act. We are
going to continue to see the loss of jobs
directly attributable to the failure on
the part of this body to act. The second
class of folks this bill is directed to are
the victims. Under this bill, the way it
is crafted, these victims don’t have to
file a lawsuit. They don’t have to go
through the long, drawn-out discovery
process that is a necessary part of
every lawsuit. They don’t have to go
through a trial by jury and let a jury of
their peers determine what their com-
pensation ought to be. They are com-
pensated directly and immediately
when their injury is brought forward.

The fund we establish is a fund that
is going to be here forever and ever. We
started out with a demand, as the Pre-
siding Officer knows, since he is also a
member of the Judiciary Committee,
from the folks on the other side of this
bill, that we have a trust fund that has
$107 billion in it. We resisted that early
on. We started out with about an $86
billion proposal. That $86 billion stead-
ily grew until we not only got to $107
billion, we exceeded $107 billion. The
trust fund that is set forth in this bill
before the Senate today is set at $114
billion. In addition, we have a 10-per-
cent overage fund that can come into
play if need be, if that $114 billion is ex-
hausted.

Beyond that, even if all of that
money is exhausted in asbestos-related
claims, anyone who has a true asbes-
tos-related injury can then go back to
the process that is now in force, the
legal system we have. So nobody
stands to lose in the process. The
American worker stands to gain. The
injured asbestos victims stand to gain
by the passage of this bill.

I urge my colleagues on Thursday to
join those of us who are strong sup-
porters of the legislation and vote to
invoke cloture. Let’s bring the bill to
the floor. Let’s debate it. And then
let’s have an up-or-down vote on the
bill. Let’s compensate those victims
who so badly need it.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. Mr. President, I ask
unanimous consent to speak as in
morning business for 10 minutes. I
would like to speak about my trip to
Iraq and Afghanistan and welcome
home the Bravo Company of Fort Car-
son, CO.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THANKING THE MEN AND WOMEN IN UNIFORM IN
IRAQ AND AFGHANISTAN

Mr. ALLARD. Mr. President, I rise

today to share my thoughts with my
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colleagues about the courageous her-
oism being shown by our men and
women in uniform deployed in Iraq and
Afghanistan.

On the second day of my visit to Iraq
and Afghanistan last month, I had the
opportunity to meet with a staff ser-
geant who was a reservist from Denver,
CO. Before Operation Iraqi Freedom, he
had a great family life, good-paying
job, and much happiness in his life. Yet
when President Bush ordered our men
and women in uniform to prepare and
eventually rid Iraq of Saddam Hussein,
the staff sergeant’s unit, the 324th Tac-
tical PsyOps Company, was mobilized
and deployed to Iraq.

When I met with this brave soldier,
his unit had been deployed for over a
year in Iraq and was expected to spend
at least another 3 months in the coun-
try. Yet to my surprise, this staff ser-
geant did not complain about the
lengthy deployment, nor did he com-
plain about missing his family or ex-
press any worry about losing his job.
Instead, he spoke of the importance of
his mission and how much of a dif-
ference he and the rest of our forces
were making in Iraq. He said the
United States did the right thing in
liberating Iraq from Saddam’s tyranny,
and not a day goes by when at least one
Iraqi doesn’t thank him personally for
freeing their country.

His only request was for me to con-
tact his wife and thank her for sup-
porting him, a great sacrifice, over
these many months. This was the least
I could do to repay him for his brave
service to our Nation.

During that conversation, I could not
have been more proud of or more
thankful for our men and women in
uniform. Many of these soldiers, sail-
ors, airmen, and marines are in their
early 20s, and some have never been
outside the United States. Others have
seen combat before and are struggling
with the long deployment away from
their families. But every soldier I
spoke with made it clear they are dedi-
cated to their mission and committed
to defeating extremists that seek to re-
turn that land to a rein of terror.

I am especially proud of those Colo-
radans who have confronted our en-
emies in Iraq and Afghanistan. For ex-
ample, the Third Armored Cavalry
Regiment from Fort Carson, CO re-
turned after being deployed in one of
the most hostile areas of Iraq for over
a year. They fought multiple battles
with extremists and overcame numer-
ous hardships during the course of
their assignment. I commend the Third
ACR for their service and welcome
them home.

I would also like to acknowledge the
10th Special Forces Group, also sta-
tioned at Fort Carson, for their ongo-
ing contributions to Operation Iraqi
Freedom. Units from the 10th Special
Forces Group continue to serve in Iraq
and continue to make me and the rest
of Colorado very proud.

As we in Colorado celebrate the re-
turn of thousands of troops, we should
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not forget those who lost their lives on
the battlefield. More than 50 men who
were either from or stationed in Colo-
rado have made the ultimate sacrifice.
The families who have lost loved ones
deserve special honor. Our thoughts
and prayers have been with them as we
all remember the sacrifices their sons
and daughters have made for the secu-
rity of our Nation.

This past weekend, I had the oppor-
tunity to welcome home the Bravo
Company of the 244th Engineering Bat-
talion. Bravo Company is stationed in
Fort Collins, CO, and the community’s
response to these men and women re-
turning was truly heartening.

Equally as encouraging were the re-
marks shared to me from the members
of the Bravo Company. These profes-
sional soldiers want to succeed in Iraq,
their morale is high, and are proud of
the time they devoted to the recon-
struction of Iraq.

The Bravo Company’s mission in Iraq
was to help provide infrastructure.
This consisted of things such as sanita-
tion facilities, electric utilities, water
utilities, as well as highways. They
also helped in other ways with con-
struction of hospitals and schools dur-
ing their deployment. They shared
their feelings with me that they felt
they were really serving a need there.
They were proud of their opportunity
to serve over in Iraq. Obviously, they
were glad to return home, but many of
them were very, very happy about hav-
ing an opportunity to serve the coun-
try in a valuable way.

The point of emphasis shared with
me by these soldiers is that it is imper-
ative the American people continue to
stand firmly behind our troops de-
ployed overseas. This is not the time
for grandstanding by drawing parallels
between this military action and the
Vietnam War. In fact, those distortions
run counter to the strong support that
the American public still has for com-
pleting the job in Iraq.

This is not an issue of people not sup-
porting our Armed Forces, because I
know that every Member in this body
supports our troops, regardless of per-
sonal beliefs about the rationale for
Operation Iraqi Freedom. The issue is
our support to stay the course for a
struggling democracy; one that can
bring freedom not only to the Iraqis,
but perhaps to the Middle East. The
United States will be defined by our re-
sponse to the terrorists and despots
that want to see Iraq return to chaos
and dictatorship.

The efforts of units like Colorado’s
3rd Armored Calvary Regiment, the
10th Special Forces Group, and 244th
Engineering Battalion have helped to
spread freedom and democracy to Iraq
after decades of terror. A free Iraq is a
historic opportunity to change the
world.

By demonstrating our commitment
to not only rid Iraq of terrorists but
also improve the lives of ordinary
Iraqis, we show the world that America
is still the torchbearer for liberty. Our
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soldiers understand the challenges, and
they want Americans to help them face
the challenge and support their efforts.

Meeting these men and women re-
minded me of a statement that Chair-
man of the Joint Chiefs of Staff, Gen-
eral Myers, told the Armed Services
Committee last year. He said that we
would win in Iraq as long as we have
the continuing will of the American
people. I believe that Americans still
have the will to win, especially the
men and women in uniform who I have
met.

Mr. President, I thank you for allow-
ing me the time to praise some of my
brave fellow Coloradans. I will con-
tinue to spread the word from the sol-
diers that while even in the gravest of
situations, they understand the impor-
tance of what the United States is try-
ing to accomplish in Iraq.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WARNER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TRAQ AND AFGHANISTAN

Mr. WARNER. Mr. President, there
has been some discussion on the floor,
as there should be, about the very seri-
ous situations, challenging situations
that our Nation and other nations
fighting against terrorism and for free-
dom are facing now in Iraq and Afghan-
istan.

In the company of the distinguished
senior Senator from Alaska, Mr. STE-
VENS, and the senior Senator from
South Carolina, Mr. HOLLINGS, I visited
those two countries just four weeks
ago. Senator HOLLINGS, Senator STE-
VENS, and I had an opportunity to dis-
cuss with the heads of state and gov-
ernment and our military leaders the
situation, and we also visited with our
troops. We visited Jordan. We visited
Iraq. We visited Kuwait. We visited, of
course, Pakistan. We went into Af-
ghanistan, and we came back through
Paris where we had, I thought, a very
interesting and lengthy opportunity to
discuss our views with President
Chirac of France.

Today I would like to discuss some of
these issues that were discussed on the
floor today. I do so by expressing that
the past few weeks have been particu-
larly challenging for the citizens of the
United States of America and, indeed,
the citizens of other coalition coun-
tries fighting bravely with us in those
theaters of war, namely, Afghanistan
and Iraq.

We are ever mindful the risks our
troops face every day and the sacrifices
made by the families and the commu-
nities that support them as those who
have been removed from power seek to
delay their inevitable defeat as terror-
ists lash out against the loss of yet an-
other haven, both in Afghanistan and
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in Iraq, where terrorism has been
spawned to spread worldwide.

We mourn every loss of life of these
brave men and women in uniform and
salute those who serve and their fami-
lies for their bravery, their commit-
ment, and their sacrifice. We are at a
critical juncture for the coalition oper-
ations in both of these theaters. The
brilliant military victories achieved by
our forces, together with coalition
partners, have presented an oppor-
tunity to fully defeat violence and ter-
ror in both Iraq and Afghanistan, na-
tions whose previous rulers had per-
petrated violence and terror on their

own populations, neighbors, and, in-
deed, the world.
The cycle of violence that has

gripped this part of the world must end
if we are to win the global war on ter-
rorism and to make America and the
world a safer place. Deviation from our
current course will only embolden—
embolden—those who are intent on
causing instability and anarchy in
these regions of the world.

We have achieved extraordinary suc-
cess in a relatively short period of
time. In Iraq, Saddam Hussein and the
threat he posed are gone, and now he, I
think, to the credit of the Iraqi people,
is likely to face a court of law and be
judged by his own peers for his fright-
ful administration over a period of over
30 years in that country and the hard-
ships he imposed.

We must continue, however, to send a
strong message of resolve to the people
of Iraq, to our troops, to our coalition
partners, and to the rest of the world
that we, the United States of America,
will stay the course and get the job
done. As President Bush stated last
week:

Now is the time and Iraq is the place in
which the enemies of the civilized world are
testing the will of the civilized world. We
must not waiver.

I take great encouragement by lis-
tening to that strong statement. I have
supported the President throughout
these operations. As I said, I recently
visited both of those areas, and I have
done it three or four other times. It has
been an opportunity for me, as chair-
man of our Armed Services Committee,
to follow these operations very care-
fully.

President Bush has set a course that
calls for the return of political sov-
ereignty to the Iraqis on June 30. It is
critical that we end our status as an
occupying power and give the Iraqis an
increased stake in what happens in
their nation.

I would like to pause on that point.
Yesterday, in the course of our series
of hearings before the Armed Services
Committee, at which time we had the
benefit of the testimony of the Deputy
Secretary of Defense, Mr. Wolfowitz,
and the Chairman of the Joint Chiefs of
Staff and Under Secretary of State for
Political Affairs, Ambassador Gross, I
raised a question about the use of the
term ‘‘sovereignty.”” I have watched
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carefully as all those in positions of au-
thority have begun to discuss what
takes place on the 30th of June.

It has been referred to, and I do not
say this out of disrespect but just fac-
tually, somewhat loosely. People have
said we are going to convey sov-
ereignty, as I have just read from these
remarks. Others say it is a conveyance
of power to a new Iraqi interim form of
government. I shall address that later.

In the hearing yesterday, through
questioning by myself and other col-
leagues, it was clearly established that
the security of Iraqg must be main-
tained by the coalition forces until
such time as the Iraqis can put in
place, whether it is police, a national
guard, an army, or a combination of all
of those forces, a force such that we
can turn over to them completely the
operations that must take place to
repel the insurgents and otherwise
maintain security in that country.

The question is, Since that must be
maintained and the document that the
Iraqi Governing Council and the Coali-
tion Provisional Authority put to-
gether—the Transitional Administra-
tive Law—specifically states that the
Iraqi security forces, as they come
along, will be under the unified com-
mand of a U.S. led multinational force
that is authorized by UN Security
Council Resolution 1511. This resolu-
tion goes into some detail with regard
to how the security will continue to be
maintained under the auspices of the
coalition military leadership. The se-
curity will still emanate from the
President of the United States, the
Prime Minister of Great Britain, and
others who are now directing, through
their military commanders, the secu-
rity operation in Iraq. Those forces are
going to stay.

If we look at the pure definition of
‘“‘sovereignty,” one must say: Wait a
minute. The very heart of being a sov-
ereign nation is providing security of
one’s borders, of one’s internal situa-
tion, and security against anyone at-
tacking one’s nation. That is the very
heart of what I believe is sovereignty.
But that authority simply does not
pass, as I said, because of the Transi-
tional Administrative Law and related
orders enacted by the Iraqi Governing
Council and the Coalition Provisional
Authority, which are the current au-
thority in Iraq, and by United Nations
Security Council Resolution 1511. So I
think as we use the term ‘sov-
ereignty’” with reference to what
passes on June 30, we should be very
careful to say Ilimited sovereignty
passes.

A great deal of responsibility will be
transferred to this new entity, but the
security function is going to remain
under the control of those I have just
described until such time—presumably
with the combined judgment of the co-
alition forces and the governing body
of Iraqg—there is a sequential series of
governing bodies that take place, and
until that time we are going to be very
active in continuing to support a secu-
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rity framework so that government
can work.

Again, I return to the date of June 30.
This date was endorsed by the U.N. spe-
cial representative, Mr. Brahimi. Mr.
Brahimi and the U.N. are playing an
important and growing role in this
transition of the government and will
continue to play a critical role, hope-
fully, in helping Iraq on its path to de-
mocracy.

The President’s appointment earlier
this week of the trusted international
statesman and current U.S. Ambas-
sador to the U.N., John Negroponte, as
the first U.S. Ambassador to a free and
democratic Iraq is another important
step in the process. I have known Mr.
Negroponte for a number of years, and
I have the highest regard for his profes-
sional capabilities and his character.

Continued U.S. commitment to the
June 30 transition date is of enormous
importance to the Iraqi people and to
the region, for it will be the day Iraq
takes its place in the community of
free nations and the day Iraqis assume
responsibility for their future. A free,
democratic Iraq means defeat for the
forces of terrorism and instability in
Iraq.

Clearly, the recent surge of violence
in Iraq is related to the imminent
transfer of sovereignty. Those who fear
democracy are trying to delay its ar-
rival. Those who incite terror realize
their days are numbered. Opponents of
a free and democratic Iraq are des-
perate and will become even more des-
perate, we all fear—at least I do, and I
think some others—in the weeks to
come until June 30.

It is my hope, but I certainly do not
want to raise expectations, but I do
have a hope that once the realization,
after June 30, settles in among the
Iraqi people that at long last the first
of a series of steps to give them total
sovereignty is occurring, that 80 to 90
percent of Iraqi citizens want this pro-
gram to succeed and the coalition
forces to finish their work. Those peo-
ple will help us in establishing a great-
er degree of security in Iraq.

We must be prepared, however, for
such violence as does continue to occur
between now and June 30 and after-
wards. There is not going to be a cliff,
an abrupt drop-off. It is likely to con-
tinue for a period of time, but our coa-
lition forces are resolute to maintain
that security.

Some greater detail was shared with
this body by the Deputy Secretary of
Defense and the Under Secretary of
State yesterday during our hearing
outlining these first steps towards de-
mocracy, including: formation of an
Iraqi Interim Government, with the as-
sistance of the U.N., and extensive con-
sultation with the Iraqi people, to ac-
cept limited sovereignty on June 30,
2004; the organization of elections for a
representative national assembly and
transitional government, to be held no
later than January 31, 2005; the draft-
ing and ratification of a constitution
by October 2005; and, elections and for-
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mation of a constitutional Iraqi gov-
ernment by the end of December 2005.
During this interim and transitional
period, considerable effort will be made
by U.S. and coalition forces to select,
train, equip and mentor the various
components of the Iraqi security
forces, so as to be able to assume in-
creasing responsibility for the internal
security and external defense of Iraq.

This is a good plan—a realistic plan—
that has received the support of Am-
bassador Brahimi, the special rep-
resentative of the U.N. Secretary Gen-
eral, Kofi Annan. This plan, and what
additional support may be required
from the U.N., are the subject of ongo-
ing discussions at the U.N.

Lasting peace and security in Iraq
and Afghanistan will be achieved when
we establish the conditions for demo-
cratic, economically viable nations.
The first steps to democracy have been
taken and new governments are, or
soon will be, preparing to assume the
responsibilities and challenges of free-
dom and democracy. These new govern-
ments will need the continued support
and commitment of the Congress, the
American people, and the international
community. Their success will stand as
a beacon of hope to others in the region
and around the world, and as a har-
binger of defeat for the forces of vio-
lence and terror.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KENNEDY. I ask unanimous con-
sent the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, all of
us believe that the current system for
compensating asbestos victims is not
working well and that legislation cre-
ating a fairer, more effective process is
needed. However, this bill, S. 2290, is
not that legislation. In its current
form, it does not create a system which
will fairly and reliably compensate se-
riously ill victims of asbestos exposure.

This is not a balanced approach to
the asbestos problem which comes from
negotiations between business and
labor. The bill reads as if it was dic-
tated by the defendants solely for the
benefit of the defendants. In fact, there
have been no serious negotiations for
months on the central issues fair levels
of compensation for seriously ill work-
ers, and adequate funding for the asbes-
tos trust to make sure that injured
workers actually receive what they are
promised.

The only issue on which any progress
has been made is the administrative
structure of the compensation pro-
gram. Senator SPECTER deserves great
credit for convening a series of discus-
sions on this topic involving both labor
and business. However, as long as the
compensation values are unreasonably
low and the amount of money in the
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trust is grossly inadequate, improving
the way in which that money is distrib-
uted to individual victims cannot
make an otherwise bad bill acceptable.

Since the Judiciary Committee voted
out a bill in July, the process has
moved backward, not forward. While I
had serious objections to the com-
mittee-passed bill, the Frist bill is
much worse. It reduces the funding
level of the asbestos trust by more
than $40 billion dollars—$153 billion in
the committee bill versus $109 billion
in the Frist bill. They stripped out the
major improvements we made in com-
mittee the two Feinstein amendments
and the Biden amendment. They made
a mockery of the committee process.

The bill before us does not reflect
what is necessary to compensate the
enormous number of workers who suf-
fer from asbestos-induced disease, it re-
flects only what the companies who
made them sick are willing to pay.

The Republican sponsors of this bill
are insisting on compensation levels
which are far below what these seri-
ously ill workers deserve, and less than
what they are receiving, on average,
under current law. These are people
whose health has been destroyed and,
in many cases, whose lives have been
substantially shortened, by asbestos
induced disease. Shortchanging them
would be extraordinarily cruel.

There is also no adequate guarantee
in the legislation that sufficient funds
will be available to fully pay all in-
jured workers who are eligible to col-
lect, even at the low levels of com-
pensation in the bill. For injured work-
ers and their families, this proposal is
clearly worse than the current system.

The real crisis which confronts us is
not an asbestos litigation crisis, it is
an asbestos-induced disease crisis. As-
bestos is the most lethal substance
ever widely used in the workplace. Be-
tween 1940 and 1980, there were 27.5 mil-
lion workers in this country who were
exposed to asbestos on the job, and
nearly 19 million of them had high lev-
els of exposure over long periods of
time. That exposure changed many of
their lives. Each year, more than 10,000
of them die from lung cancer and other
diseases caused by asbestos. Each year,
hundreds of thousands of them suffer
from lung conditions which make
breathing so difficult that they cannot
engage in the routine activities of
daily life. Even more have become un-
employable due to their medical condi-
tion. And, because of the long latency
period of these diseases, all of them
live with fear of a premature death due
to asbestos-induced disease. These are
the real victims. They deserve to be
the first and foremost focus of our con-
cern.

All too often, the tragedy these
workers and their families are endur-
ing becomes lost in a complex debate
about the economic impact of asbestos
litigation. We cannot allow that to
happen. The litigation did not create
these costs. Exposure to asbestos cre-
ated them. They are the costs of med-
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ical care, the lost wages of incapaci-
tated workers, and the cost of pro-
viding for the families of workers who
died years before their time. Those
costs are real. No legislative proposal
can make them disappear. All legisla-
tion can do is shift those costs from
one party to another.

Any proposal which would have the
effect of shifting more of the financial
burden onto the backs of injured work-
ers is unacceptable to me, and I would
hope that it would be unacceptable to
every one of us. The key test of any
legislative proposal on asbestos claims
is whether, by reducing transaction
costs, it will put more money into the
pockets of seriously injured workers
and their families than they are receiv-
ing under the current system. That
should be our goal.

I believe that a properly designed
trust fund to compensate workers suf-
fering with asbestos-induced disease
can move us toward that goal. To do
s0, it must use inclusive medical cri-
teria which cover all workers who have
sustained real injuries, it must provide
fair levels of compensation for all
workers who have been injured, and it
must guarantee that all injured work-
ers who qualify will receive full com-
pensation on a timely basis. At best,
this legislation satisfies only one of
these three criteria.

Any proposal which would merely
create one new large underfunded trust
in place of the many smaller under-
funded bankruptcy trusts which exist
today is unacceptable. Injured workers
need certainty even more than busi-
nesses and insurers.

One basic test of fairness is how a
compensation system treats the most
seriously injured victims. S. 2290 fails
this test miserably. Those who meet
the medical criteria for the most seri-
ous illnesses would still not be fairly
compensated.

Mesothelioma is a horrible disease
which is usually fatal. There is no
question that it is caused by asbestos
exposure. In the current system, meso-
thelioma victims often receive multi-
million dollar settlements. This bill
will limit them to much less.

The gravest injustice done by the bill
is to lung cancer victims. We all under-
stand how devastating lung cancer can
be. The issue with lung cancer is causa-
tion. If a worker had substantial asbes-
tos exposure and was a non-smoker, his
primary lung cancer was almost cer-
tainly caused by asbestos. Yet the bill
would pay these victims as little as
$225,000. In many instances, that will
not even cover their medical expenses.
They are currently receiving much
higher judgments in the courts, and
fairness requires far more compensa-
tion for their life threatening diseases
than this bill offers.

If the worker smoked—and unfortu-
nately most of these workers did—the
combination of tobacco and asbestos
exposure dramatically increases the
likelihood of contracting lung cancer.

Workers who smoke and have been
exposed to asbestos are over four times
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more likely to get lung cancer than
smokers with no asbestos exposure. As-
bestos is clearly a major contributor to
their lung cancers. Yet, this bill would
give them next to nothing. Under the
terms of this bill, they would receive
between $25,000 to $75,000. That is out-
rageous. These victims, who must have
at least 15 weighted years of asbestos
exposure, deserve much more—they de-
serve a level of compensation that re-
flects the reality of their conditions
and their families’ needs.

Even when the worker’s lungs show
specific evidence of asbestos disease,
raising the probability that the asbes-
tos exposure significantly contributed
to the lung cancer to a virtual cer-
tainty, the legislation would pay them
as little as $150,000. That is incredibly
low. These lung cancer victims have
literally had their lives shattered by
asbestos. They must be fairly com-
pensated in any legitimate national
trust proposal. They are not in the
Frist proposal.

To make matters even worse, the leg-
islation would actually allow workers’
compensation and health insurance
companies to seek reimbursement out
of the meager amounts these seriously
ill workers receive from the asbestos
trust. Thus, the worker and his family
may literally end up with nothing de-
spite his undeniable injuries. At the
very least, the bill should protect the
compensation paid to a worker by the
trust from subrogation claims.

Proponents of this bill argue that in
the tort system too much money is
going to victims who are not really im-
paired and not enough is going to those
who are truly sick. But their self-pro-
claimed concern for the truly sick cer-
tainly is not reflected in this bill. Lung
cancer victims are ‘‘truly sick’ by any-
one’s definition. In fact, a large per-
centage of them will have their lives
cut short by this disease. Yet even in
these cases, the most compelling cases,
S. 2290 provides grossly inadequate
compensation. I am deeply troubled by
the way this legislation treats even the
sickest of the sick.

Not only does this bill not provide
adequate levels of compensation, but it
does not even contain sufficient fund-
ing to pay the compensation levels con-
tained in the bill. According to a CBO
analysis, it is underfunded by over $25
billion dollars. CBO’s cost estimate is
$140 billion.

Furthermore, there is no guarantee
that this bill will raise even the $109
billion which the sponsors say is nec-
essary. The bill establishes contribu-
tion tiers for defendant corporations of
various sizes and asbestos histories.
However, the Senate has no hard infor-
mation about the number of companies
which will fall in each tier. Thus, the
aggregate amount which will be raised
to fund the asbestos trust is highly
speculative. Under the proposed fund-
ing plan—some corporations—such as
Halliburton and WR Grace—can escape
accountability for their wrong-doing
by paying only a small percentage of
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the amounts they are currently respon-
sible to pay. As long as companies such
as Halliburton and Grace are permitted
to pay billions of dollars less than their
fair share, it will be extremely dif-
ficult—if not impossible—to fund the
trust at a level sufficient to fairly com-
pensate those who have been poisoned
by asbestos.

Similarly, the manner of deter-
mining the amount that individual in-
surers and reinsurers will contribute to
the trust is also questionable. It ap-
pears to unfairly benefit some compa-
nies at the expense of others. The way
it has been structured, it may actually
create unintended legal obstacles to
the expeditious payment of billions of
dollars into the trust by reinsurers
with the largest asbestos exposure.

These funding concerns seriously
jeopardize the financial viability of the
trust and its capacity to compensate
injured workers in the manner prom-
ised. In fact, there is no guarantee that
the dollars will be there to fully pay all
eligible victims what the legislation
promises they will receive.

If the asbestos trust does become in-
solvent, workers will have to wait
years before they can return to the tort
system. Under the Biden amendment
adopted by the Judiciary Committee, if
the trust was unable to fully pay
claims in a timely manner, injured
workers would immediately regain
their right to seek compensation in the
courts.

Unfortunately, that right—so essen-
tial to fundamental fairness—has been
removed in the Frist bill. Victims will
have to wait as long as 7 years after
the trust becomes insolvent before
they can take their claim to court.
Many of them will be dead by then.
And, if they do return to court, the
workers will not have the same rights
that they do today. Under the Frist
bill, seriously ill workers can find
themselves in an intolerable legal
limbo through no fault of their own.
All of us should find that unacceptable.

The danger that the asbestos trust,
as structured in this legislation, will be
unable to meet its financial obligations
to the victims is very real. There is a
serious risk of a substantial shortfall
in the early years, when nearly 300,000
pending cases will be transferred to the
newly created national trust for pay-
ment. The trust may not have the re-
sources to pay those claims in a timely
manner. Payments to critically ill peo-
ple may be delayed for years, and the
trust itself may become insolvent.

The best way to reduce the enormous
financial burden on the trust in the
early years would be to leave many of
those pending cases in the tort system,
especially cases which were close to
resolution. That would be fair to the
parties in those cases and it would
greatly improve the financial viability
of the trust. Unfortunately, the Frist
bill would do just the opposite. It fails
to respect stare decisis even in cases
where substantial judicial determina-
tions have already been made. In many
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cases, it would actually abrogate jury
verdicts and existing settlements, re-
quiring the injured workers to start
from scratch. That is terribly unfair. It
will also greatly increase the burden on
the asbestos trust.

Unfortunately, there is so much
wrong with this legislation that I could
literally discuss the shortfalls for
hours. However, that would serve no
purpose. Clearly, the issues are too
complex and too interrelated to fix in a
few days on the Senate floor. For that
reason, the Senate should reject the
motion to proceed to S. 2209 and send
the parties back to the drawing board.
The only way to produce an acceptable
bill is to seriously address the legiti-
mate concerns of injured workers as
well as the concerns of the corporate
defendants.

The Frist bill clearly fails that test.
It is not a bill which reduces the high
transaction costs in the current sys-
tem, and thus puts more money in the
pockets of injured workers while reduc-
ing the costs to businesses and their in-
surers. That would be a real solution.

It is a bill which merely shifts more
of the financial burden of asbestos-in-
duced disease to the injured workers by
unfairly and arbitrarily limiting the li-
ability of defendants. Sick workers
would receive lower levels of com-
pensation than they receive on average
in the current system, and payment of
even those lower levels of compensa-
tion would not be guaranteed. That is
no solution at all.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HATCH. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Ms. COL-
LINS). Without objection, it is so or-
dered.

Mr. HATCH. Madam President, I ask
unanimous consent that immediately
following the distinguished Senator
from Connecticut, I be permitted to
speak.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Connecticut.

Mr. DODD. Madam President, what is
the business before the Senate?

The PRESIDING OFFICER. The
pending business is the motion to pro-
ceed to S. 2290.

EDUCATION

Mr. DODD. Madam President, I want
to take a few minutes and talk about
an issue off the pending matter, if I
may, before the Senate. While it may
not be germane to the subject matter
before the Senate, the matter I want to
talk about is extremely germane to the
American public and what they are in-
terested in. That is education. I par-
ticularly want to focus for a few min-
utes on higher education.

We are now coming into the months
of April and May when students will be
wrapping up their academic year and
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taking exams. Those who are in their
last year will be graduating and going
out into the private sector or graduate
school.

As we focus on graduation and the
termination of an academic year, I
think it is important to take stock of
the financial availability of most stu-
dents to access higher education in this
country, and what we are doing about
it as we conclude this academic year. It
is also important to ask what will be
available next year to students who are
either starting higher education or are
continuing their higher education.

What are the economic challenges
these individuals and their families
face as it relates to affording college? 1
want to spend a couple of minutes de-
scribing what the present situation is
as it relates to college cost, how impor-
tant it is to have access to college, and
where we are today in our ability to
try to make college more accessible
and more affordable.

In the 21st century we must have the
best educated and best prepared gen-
eration of Americans we have ever pro-
duced if we are going to be highly com-
petitive in a global marketplace and
have a growing and expanding economy
to produce goods and services of in-
creasing value; that is, more tech-
nology and more sophistication to offer
the 95 percent of the population which
lives outside the United States all over
this globe.

We have seen tuition and fees at pub-
lic colleges and universities go up 26
percent over the last 38 months. Since
President Bush took office on January
20 of 2001, tuition and fees at public col-
leges and universities has gone up more
than 25 percent—close to 26 percent in
38 months.

Last year alone, on average, tuition
at a public university rose 14 percent,
and over 10 percent in my own State of
Connecticut. The average total cost of
attending a public 4-year college is now
over $9,000, and for private colleges the
average cost is $24,000.

As tuition rates increase, so does the
portion of a family’s income needed to
pay tuition. On average, 29 percent of a
family’s income goes toward public
university tuition and 41 percent goes
toward private university tuition. Just
think about that: almost 30 percent of
a family’s income paying a public col-
lege tuition and more than 40 percent
to go to a private university or college.
In comparison, a family’s mortgage
payment represents 32 percent of an-
nual income. Education is now eating
up more of a family budget than a
home mortgage—the largest single in-
vestment most families ever make is
owning their own home.

It is estimated that approximately
200,000 college-ready high school grad-
uates will not pursue higher education
this year because they do not have the
resources to do it and don’t have access
to the various programs that may pro-
vide them some assistance.

Apart from initial affordability, stu-
dents also often graduate with huge
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amounts of debt. In Connecticut, the
average student graduates in 4 years
$15,000 in debt. The numbers are rather
clear.

We are seeing a tremendous eco-
nomic burden growing with each and
every passing year, for families and in-
dividuals who wish to go on and get
that absolutely critical higher edu-
cation they need and we need them to
have.

Pell grants are such a great corner-
stone of the Federal financial aid sys-
tem, but they are shrinking in value.
Pell grants originally covered 80 per-
cent of the cost of attending a public
university. Today, at $4,050, they cover
only 30 percent; and at a 4-year private
college, 16 percent. Imagine that, from
80 percent down to 34 percent.

The maximum Pell amount remains
stagnant at a time when tuition is
going up, people are losing jobs and
extra income, and when higher edu-
cation is increasingly the ticket to a
better life not only for the students but
for us, as well.

Today, the average low-income stu-
dent has an annual unmet need of al-
most $4,000 in college expenses, costs
not covered by grants, loans, work, or
family savings. These are the students
that an increase in the Pell grant
would most directly help.

What are we doing about this? The
President’s budget is clearly not in the
best interest, at all, of serving this
critical need that, by all accounts, we
admit is necessary. I don’t know of
anyone who does not go back to their
respective States and talk about the
importance of education, the impor-
tance particularly of higher education,
that people have the ability to earn
that degree.

I am sure every one of my colleagues
has said exactly the words I am about
to share, or something similar: No one
ought to be denied a higher education
because they lack the financial re-
sources. It goes to the depth of a per-
son’s drive, the depth of their char-
acter, the depth of their ambition. It
ought not be the depth of their parents’
or their pockets that determines
whether someone can have access to a
higher education. I am sure we all feel
that way.

Mr. KENNEDY. Would the Senator be
good enough to yield?

Mr. DODD. I am happy to yield to my
colleague.

Mr. KENNEDY. The Senator has ap-
propriately pointed out the explosion
of increased costs of tuition for the
sons and daughters of middle-income
families. This is basically a middle
America working-class family issue. As
the Senator has pointed out so well and
so eloquently, it is at the heart of the
hopes and dreams of every family in
this country.

I am sure the Senator would agree
with me, when we talk about edu-
cation, we are not only talking about a
better educated society; we are talking
about individuals who are going to be
the stewards of our democratic institu-
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tions and also the individuals who are
going to be able to lead this country in
terms of the international global econ-
omy and beyond that; individuals who
are going to be able to be in the Armed
Forces of this country.

The Senator is mentioning the in-
creases in tuition. The Senator pointed
out the costs to families: in many fam-
ilies, the children cannot go to college.
And if they are able to go, they experi-
ence increased debt.

I understand the Advisory Com-
mittee on Student Financial Assist-
ance has said as a result of the increase
in tuition, there are almost 200,000
young individuals, young men and
women, sons of working class families
in this country, who effectively have
been priced out of the opportunity to
continue in higher education. And re-
ports point out the enormous increase
in indebtedness of even those who are
going to schools. We know that over
the last 10 years, indebtedness has ac-
tually almost doubled. The average
debt families have when they graduate
is some $17,000.

I am wondering if the Senator re-
members that it was a few weeks ago
the Senate passed a $2.4 trillion budget.
We had an opportunity to provide a
helping hand to students in this coun-
try who come from working families,
by increasing the Pell grants for the
young people in this country. It was
the judgment and the decision of this
body and the Republican administra-
tion, the Bush administration, to effec-
tively say no, we will not increase the
Pell grants, in spite of the fact—I know
the Senator remembers this—that this
President, when he ran for the Presi-
dency of the United States, said in the
final days of the campaign in the State
of New Hampshire, that he was com-
mitted to increasing the Pell grants to
$5,100. He said, in the State of New
Hampshire on August thirtieth, in the
year 2000: Pell grants significantly af-
fect the ability of a child to stay in col-
lege or to stay in school. The future of
a child eligible for a Pell grant will be
affected by the size of the Pell grant. I
am going to ask Congress to bolster
first year aid from $3,300 to $5,100.

Does the Senator from Connecticut
remember when we had an opportunity
to do something about helping middle-
class families in this country, to pro-
vide some help and assistance to them,
to ease the burden of the increase in
tuition, whether there was any effort
from the Republican side to increase
the Pell grants to provide this impor-
tant help and assistance to these quali-
fied young students who are seeking to
continue their education?

Mr. DODD. In response to my col-
league, I very clearly remember sup-
porting the senior Senator from Massa-
chusetts and his amendment that
would have increased the higher edu-
cation budget, including, obviously, an
increase in the Pell grants to meet ex-
actly what the commitment of the
President had been on this subject
matter. We were unable to get that.
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It is important to point out to people
the effects. We have now had a freeze in
Pell grants over the last 3 years, de-
spite the President’s campaign promise
to raise them. I mentioned earlier that
a Pell grant now pays about 34 percent
of the cost of public higher education.
It was at 80 percent when it was origi-
nally passed.

Let me also state what shrinking re-
sources and rising costs have done. My
colleague from Massachusetts has
pointed out that the average student
now finishes college in excess of $17,000
debt. As a result of freezing the Pell
grant over the last 3 years, and the ad-
ministration’s proposal to raise fresh-
man loan limits, we are now told that
student debt could increase nationally
by almost $5 billion. If we take student
debt, that will now grow as a result of
not having Pell grants trying to keep
some pace with the increased cost of
education, if students have to take out
more loans, we will have student debt
amount to $5 billion more nationally
than presently is the case.

The President’s budget also froze
funding for work-study programs in ad-
dition to Pell grants. We watched, over
the last 38 months, tuition costs go up
at public universities 26 percent. Costs
g0 up and the President’s budget says:
No, no, I am not going to give you a
nickel more for Pell grants. Freeze
work-study. Freeze Pell grants. Not a
penny more for higher education de-
spite costs going up and here is $5 bil-
lion more debt to shoulder as you leave
higher education to go out and try to
get a job, get into the workforce, raise
a family.

I don’t know of anyone who believes
that is a sound investment in the 21st
century. I thank my colleague for rais-
ing those points.

Mr. KENNEDY. Does the Senator
agree with me that at one time we, as
a nation, made a commitment to every
child in this country that if they were
qualified to get into any institution of
higher learning based upon their aca-
demic standing, a series of grants and
loans would be available to them so
they would be able to go to the school,
the college to which they were admit-
ted?

We saw over the period of time going
back to the 1970s, going back to the
time this whole program, the Pell
grants and the Stafford loans were es-
tablished, a balance between grants
and loans so young people of talent
could go to the schools and universities
to which they were admitted.

Now if I could direct the attention of
the Senator from Connecticut, what we
have seen is a complete abdication of
that commitment in the fact of the de-
clining purchasing power of the Pell
grants, and in the reduction of the
Work-Study Program. Fundamentally
we are saying to the young people, and
particularly to their parents: You are
on your own. Go on out there and bor-
row, and pay a good deal for that addi-
tional $5 billion you will borrow. And
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there is just going to be paying the in-
terest and indebtedness for those
young people in the years ahead.

Would the Senator be good enough to
indicate whether he agrees with me,
that the whole pattern in the recent
years under Republican leadership has
been to reduce the purchasing power,
the value of the Pell grant, and to re-
quire the students to borrow a good
deal more, which has meant an in-
crease in indebtedness to these stu-
dents? And would he not agree with
me, when you visit schools and colleges
and you meet with these young people
around recess time or lunchtime, they
are talking about their loans rather
than talking about their books?

Mr. DODD. Madam President, the
Senator, again, is exactly correct. As I
noted earlier, we are talking about
families who are middle-income fami-
lies, who are lower middle-income fam-
ilies who are out there struggling to
make ends meet. As I pointed out, the
increased cost of a public education, as
well as a private education, in 38
months has gone through the ceiling,
outpacing the cost of anything else. In-
flation has been relatively flat in the
last number of months with the econ-
omy where it is. But yet in the midst
of all that, we have seen a 26-percent
increase in the cost of going to a pri-
vate college or university, and a 14-per-
cent increase to go to a public institu-
tion.

So we have seen this tremendous in-
crease in a family’s income going to-
ward education and tuition. As I point-
ed out earlier, 29 percent of a family’s
income goes to pay for public univer-
sity tuition; 41 percent goes to pay for
private university tuition.

The debt these kids are faced with,
their families are faced with, is an ad-
ditional strain on families who are al-
ready paying so much to see to it their
kids can get the education they need.
And we know so clearly the importance
of education. You find yourself almost
wondering why you have to say this. I
don’t know of anyone who believes that
for a single second this country’s abil-
ity to maintain itself in a leadership
position economically and politically
can be sustained without the proper
education. Thomas Jefferson said, 200
years ago this year, in 1804, any nation
that ever expects to be ignorant and
free expects what never was and what
never possibly could be.

If you believe that had wvalidity in
1804, you certainly must believe that in
2004 it has even more validity, not only
in terms of embracing and supporting
our constitutional principles, but also
as to the importance of being able to
get the education to produce the goods
and services of high value which 5 per-
cent of the world’s population, which
lives in this country, will be able to
market to the 95 percent of the world’s
population which lives outside this
country.

Anyone who believes for a single sec-
ond that you can deny 200,000 young
people, as you will this year—almost a
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quarter of a million young people—the
opportunity to go on to higher edu-
cation because we cannot come up with
a few extra bucks to put into a Pell
Grant Program or a Work-Study Pro-
gram—if you think America benefits
from that, then you are deluding your-
self. This will be the first generation
where the older generation is actually
cutting back on its commitments in its
attempts to provide access to higher
education for people in this country.

I hope in the coming days as we move
through the appropriations process and
the like, our colleagues will find it pos-
sible to break this freezing of the budg-
ets to make it possible for students
who are completing this academic year
and thinking about next year, or
thinking about graduate school, or
leaving high school and wanting to go
on to college—that the Congress of the
United States, the President of the
United States, would stand up and say:
We are going to do what we can. We are
going to meet that promise I made in
New Hampshire in the fall of 2000 when
I promised I would increase Pell grants
to more than $5,000 per child. I am
going to meet that promise before this
term is over.

My hope is we will achieve that par-
ticular result.

I see my colleague from Rhode Is-
land.

Mr. REED. Will the Senator yield for
a question?

Mr. DODD. Yes.

Mr. REED. Mr. President, I say to
the Senator, you were speaking about
increasing the Pell grant, which
strikes a chord with me. Senator Pell
was my predecessor, the architect of
this great program. I am sure you are
aware, but if you can confirm this
awareness, the Pell Grant program has
a $3.7 billion shortfall because of an in-
crease in the number of students who
have qualified for the Pell grant since
our economy has not produced jobs
over the last several years and has
been dead in the water until very re-
cently. We, in our budget, included the
$3.7 billion, but I am told this funding
might be in jeopardy in the conference,
which would be a grievous blow to the
Pell Grant Program in addition to
what you have described. Are you
aware of this difficulty?

Mr. DODD. Madam President, I
thank my colleague from Rhode Island.
He very appropriately points out he
succeeded Claiborne Pell, whom the
Senator from Massachusetts and I had
the great privilege of serving with. The
Senator from Rhode Island knows the
wonderful contribution he made to mil-
lions of young Americans, Americans
of all ages, but particularly young
Americans.

I was not aware of what my colleague
from Rhode Island told me. I think
that is extremely important informa-
tion. I would hope, as I am sure he
does, the conferees and the American
public would let conferees and the lead-
ership here in Congress know this
shortfall must not be allowed to exist
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if we are going to have any hope at all
of meeting some of the obligations we
have.

I might ask my colleague from Rhode
Island, give us some indication how
that is working now. Does he believe
that is going to be the case? And what
would be the implications of that?

Mr. NICKLES. Regular order.

Mr. DODD. Madam President, I be-
lieve the Senator has the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut may yield only
for a question.

Mr. DODD. Madam President, I am
responding to a question. Without
yielding my right to the floor, I am
asking my colleague from Rhode Island
to respond to a question.

Mr. REED. Will my colleague yield
for another question?

Mr. DODD. Yes.

Mr. REED. First, the Pell Grant Pro-
gram is in jeopardy because of its low
funding levels. As you and Senator
KENNEDY have pointed out so accu-
rately, the maximum award has not
been raised, contrary to the President’s
promise. In addition, the $3.7 billion
shortfall exists today. We have taken a
step on our side to remedy the short-
fall, but it is unclear what the other
side and the conferees will do. So that
is another detriment to the Pell Grant
Program.

But I will ask a final question of the
Senator. The President’s budget not
only inadequately funds the Pell Grant
Program, but it eliminates the LEAP
Program—Leveraging Educational As-
sistance Partnerships—a collaboration
between the State and Federal govern-
ments to provide need-based grants to
low-income students.

The President’s budget also zeroes
out funds for the Perkins Loan Capital
Contributions, which provides low-in-
terest loans to millions of low-income
college students.

Additionally, the President’s budget
fails to increase funding for the cam-
pus-based  programs, Supplemental
Educational Opportunity Grants and
Federal Work-Study, as well as the
early awareness programs, TRIO and
GEAR UP.

I again inquire whether the Senator
is aware that in addition to the blows
that have been taken to the Pell Grant
Program, so many other Federal pro-
grams that aid particularly low-income
Americans are not being adequately
funded. I think that goes directly to
your point, I say to the Senator, that
200,000 young Americans with talent,
ambition, and drive are unable to go to
college because we are not providing
the resources.

Mr. DODD. Again, Madam President,
I am very grateful to my colleague
from Rhode Island for pointing out
matters I had not addressed; that is,
these other areas of higher education.

This is an assault on higher edu-
cation. But more importantly, it is an
assault on young people in this country
who are going to provide the well-
being. I always like to point out this
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Nation historically, even during times
of our most significant crises, has
found a time and a place to support
higher education. I have often pointed
out one of the first acts of Congress in
1789, as we were still struggling to get
on our feet, was the Northwest Ordi-
nance, which set aside lands for edu-
cation. It was a rather remarkable ac-
complishment. Think of all the things
the first Congress had to deal with.
Education was one of the top priorities
on their list.

Then right in the middle of the Civil
War—imagine the country divided,
wondering whether we would survive as
a nation—the Congress of the United
States passed something called the
Morrill Act, which was the land grant
colleges. I believe the University of
Rhode Island—I know the University of
Connecticut got started as a land grant
college, and I know colleges all across
this country got their start because of
the Morrill Act. Congress found the
money during the great Civil War to
fund higher education.

Even before the end of World War II,
before the defeat of nazism and the
Japanese empire, the Congress passed
the GI Bill. And think, if you will, of
the investment made in those years,
coming off the war years, and how we
have benefitted, when you consider a
generation of Americans which was
able to get an education and go on, and
how we have been paid back a thou-
sandfold by the contributions of a gen-
eration of young Americans who fought
in World War II, who were able to get
an education, and then provide the
kind of innovation and creativity and
jobs and incomes that has helped us
grow to the great Nation we are in
terms of economic strength.

So there was the Northwest Ordi-
nance, the Morrill Act, the GI bill, gen-
erations that understood the impor-
tance of investing in education. Here
we are in the 21st century, we have a
President that not only doesn’t have
an idea about how to increase re-
sources for higher education, he wants
to cut back on what we have. How do
you explain that to the American peo-
ple when we are trying to increase the
opportunities for higher education?

I thank my colleagues.

Mr. KENNEDY. Madam President, if
I may ask the Senator, we have talked
about higher education. Does the Sen-
ator not agree with me that we have
seen cutbacks in support for K- 12 as
well? We have seen the failure of fund-
ing No Child Left Behind, which has
left 4.6 million children behind. So we
are leaving the children behind in high-
er education. We are leaving them in
No Child Left Behind.

I would like to ask the Senator from
Connecticut as well whether he is not
concerned, as I am, about the failure to
fund the Head Start Program which
reaches out and helps 4-year-olds and 5-
year-olds prior to the time they enter
kindergarten, to give them skills and
help in building confidence so they can
gain knowledge and understanding in
their early years in school.
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Would the Senator not agree with me
that what we are talking about is basi-
cally failing almost a whole genera-
tion? There are 54 million elementary
and secondary school students across
this country, and then we have the mil-
lions of children going on to college.
And now we are talking about the mil-
lions who are eligible for the Head
Start Program, who failed to receive
the support they need.

Would the Senator agree with me
that money isn’t everything, but it is a
pretty clear indication of a Nation’s
priorities? We make choices about
what the Nation’s priorities are. What
we are doing now, with the conclusion
of the budget which we passed here, is
failing the children in higher edu-
cation. We have failed children with No
Child Left Behind. We are failing the
children with the funding of the Head
Start Program. What does that say
about the commitment of this Nation
in terms of the young people? And to
their families, hard-working American
families, what does that say about our
willingness to reach out a helping hand
to these families to make sure the edu-
cation system is going to be the best
that it can be?

Mr. DODD. I would say to my col-
league, he has hit the nail on the head
in talking about elementary and sec-
ondary education, beginning with, ob-
viously, Head Start and preschool ef-
forts. He has cited the numbers, and he
is absolutely correct. But more than
the numbers, when you start to talk
about the dollar amounts, I think you
can probably see the eyes of even the
most determined listener to glaze over.
When I talk about an $8.6 billion short-
fall to No Child Left Behind this year
alone, shortchanged more than $26 bil-
lion since passage, I am disturbed. It is
the children and the families them-
selves that feel the shortfalls. Families
lacking the kinds of investments that
we know make a difference in their
children’s educational lives.

We know categorically, after more
than a quarter of a century of watch-
ing, the benefits of the Head Start Pro-
gram. It gives them that even start.
When they enter kindergarten or the
first grade, it puts them on a level
playing field with other children who
come from slightly more advantaged
situations than they may have.

We know that getting Title I money
into our school districts has made a
huge difference to schools, and cer-
tainly we need to be doing far better on
special education. But to give some
idea of what these shortfalls mean, this
year alone over 7,500 school districts
are going to see their elementary
school funding cut this July. Millions
of disadvantaged children will be left
behind because of inadequate resources
in Title I. More than 1.3 million chil-
dren won’t receive afterschool services
because of funding freezes that have oc-
curred. Teacher quality, English lan-
guage acquisition, impact aid, rural
education all have been frozen in this
country despite the increasing de-
mands that have occurred.

S4211

The President’s budget eliminates 38
programs in areas such as arts edu-
cation, school counseling, small school
support, dropout prevention. You don’t
need to tell the American public about
the importance of these things. They
make a difference every day. The fact
is that we are just decimating these
significant efforts, many of which were
achieved and were created through bi-
partisan effort and support.

I am deeply concerned about what is
happening to these younger people as
they enter the school system, where we
want them to have an equal oppor-
tunity to learn, where they get
uncertified teachers and old textbooks,
some that say today maybe one day we
will land a man on the moon. We actu-
ally have children using textbooks that
predate 1969 when we landed a man on
the moon. Imagine in 2004, you discover
your child has a science book that says
that. That happens today. Or that your
child walks into a biology class or
chemistry class in elementary school
and almost 35 percent of them in poor
rural districts and poor urban districts
do not have a certified teacher who is
teaching.

This is the United States of America.
If you want us to grow and be stronger,
you are going to have to make the in-
vestments.

I thank my colleague from Massachu-
setts for raising these issues about
both elementary and secondary edu-
cation as well as higher education. The
American public needs to know this.

Mr. KENNEDY. If the Senator will
yield for a final question, I think the
Senator from Connecticut has the
floor. Before we leave this discussion, I
have heard the resolution of the Sen-
ator from Connecticut, his determina-
tion. I would like to ask him whether
he intends to battle with the rest of us
in the remaining days of this session to
try to provide that kind of help to
these working families in these areas
of education. Does he not agree with
me that this ought to still be a pri-
ority, and that even as we are coming
into the critical times of the appro-
priations committees, we will have
some opportunity to continue this bat-
tle and call Senators to account to find
out whether they believe it is the re-
sponsibility of this institution to con-
tinue to invest in the children of our
country and to continue the opportuni-
ties of education, and that is the high-
est priority we have here? Do I hear
from the Senator that he will join in
that battle and continue to fight for
those children?

Mr. DODD. Madam President, I com-
mit to my colleague and to others as
well. This has been an ongoing effort.
It will be a continuing one. Nothing is
more important. I have often said, if
you can only solve one issue, I would
choose this one. I don’t think there is
any more important problem to solve.
Not that others are not important, but
if we fail to address the education ques-
tion effectively, then we leave every
other issue in jeopardy, to chance.



S4212

That goes to the heart of endorsing and
supporting our constitutional prin-
ciples, our values system, as well as
our economic growth.

I am not minimizing other issues. I
am often asked, as we all are, what is
the single most important issue we
have to deal with. Obviously issues of
going to war, sending young men and
women into harm’s way, amending the
Constitution, confirming a justice to
the Supreme Court are high on that
list. I would place education as the No.
1 priority, a substantive issue that
ought to be on every one of our lists.

I thank the Senator for taking a few
minutes out of today to talk about
this. There will be other opportunities
to raise these concerns and these ques-
tions, and I hope that before this ses-
sion of Congress ends, we will have a
more effective result for the American
people.

The PRESIDING OFFICER (Mr. AL-
EXANDER). Under the previous order,
the Senator from Utah is recognized.

Mr. HATCH. Mr. President, I have
been interested in this discussion. It
has nothing to do with asbestos, but
nevertheless an important discussion. I
have to say I have taken great interest
in the education processes myself. The
other side just thinks there is money
growing on trees. Frankly, there is
never enough money to satisfy them.

All of us wish we could do better. I
wish every school district in the coun-
try would teach music because it soft-
ens kids’ lives. When I was a young kid,
I was born on the wrong side of the
tracks. I was a tough little kid. My
mother made me learn the piano for 6
months and then made me play the vio-
lin, and that made me even tougher,
carrying that violin to school. I have
to say that softened me and gave me a
soft side to what some people think is
a fairly tough guy. So I commend my
colleagues for wanting to do more. But
having Democrats call for more and
more spending is a little bit like a
glutton who has eaten everything on
the table and now wants more.

There is no end of the spending that
they would do, even if we do have a $1.2
trillion deficit. This President has all
he can handle. There is no question
about it. I commiserate with him. I
also look at the outrageous costs of
some aspects of higher education
brought into discussion here, what a
gravy train it is for some people in
many universities, and how tuition has
gone up so much to pay for the gravy
train. It reminds me of the trial law-
yers we have been talking about with
respect to asbestos reform.

Mr. President, I wish to respond to
some criticism some friends across the
aisle have made regarding my com-
ments about personal injury lawyers.
In particular, I have been criticized for
repeating in public on the floor of the
Senate what many people are saying in
private—that there is a political tie be-
tween many of these trial lawyers and
many of my friends across the aisle. I
don’t think it is news that, as a rule,
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you will find that, all things being
equal, most trial lawyers will likely
support with their voices, and espe-
cially their wallets, the Democratic
Presidential nominee and other Demo-
crats across the aisle. They are the
largest single hard money donors to
the Democrats—the liberal Democrats.
It is hard to find any conservative
Democrats, other than one I know of
over there.

If I offended anybody by repeating in
public a widely known dynamic, I guess
I should apologize. I also recognize that
I am unlikely to be the American Trial
Lawyers’ man of the year awardee. 1
am a member of that organization. I
know a lot of great trial lawyers who
are honest, decent, and do what is right
in serving the American people. They
know that when they are right, I am on
their side. But in this case they are not
right—the few who are abusing the
laws.

Seriously, if in this debate I have
sometimes come down too hard on per-
sonal injury lawyers, I have done so be-
cause I am concerned that what stands
in the way of a much needed asbestos
bill is the handful of overzealous,
greedy personal injury lawyers—just a
handful of lawyers in this country. I
don’t intend to malign personal injury
lawyers as a class. I believe personal
injury attorneys can serve and, in
many cases, have served a vital func-
tion for many injured plaintiffs.

While I don’t always see eye to eye
with the personal injury bar, when I
think they are right, I don’t hesitate to
say it and they know it. I had plenty of
them thanking me for saying so when
they were right during the discussion
over the tobacco legislation in 1998. I
was impressed with Richard Scruggs,
or Dickie Scruggs, in the Castano
group of trial lawyers. I think many
trial attorneys played a constructive
role in reaching a historic compromise
with the tobacco industry. I helped
them, and they know it. They were
right and I backed them. Some in Con-
gress held out for so much money that
it was impossible to pass Federal to-
bacco legislation. The theme of some
in Congress holding out for too much
money is applicable to the asbestos de-
bate.

In any event, the work that a gifted
group of trial lawyers did with Mis-
sissippi Attorney General Mike Moore
deserves a lot of credit. I supported
their efforts publicly and even provided
my support for reasonable compensa-
tion for those attorneys. I am not
afraid to speak up for trial attorneys
when I think they are right. I irritated
people on my side who felt they should
not get the compensation that I think
they more than earned.

Frankly, as a former medical mal-
practice defense lawyer, I liked noth-
ing more than to go up against the best
plaintiffs’ attorneys for the pure chal-
lenge of competing against the most
skilled adversary. As a plaintiffs’ law-
yer, I liked nothing more than having
gone up against the best defense law-
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yers in the country, having the thrill
to be able to compete with them. In
many cases, I would win against them.

We all have to recognize that the
work of personal injury attorneys on
asbestos litigation has dated back 30 or
more years. Without the hard work of
these lawyers, it is unlikely the U.S.
would have come so far in responding
to the dangers of asbestos. It is the
success of the trial attorneys that put
us in the position of recommending leg-
islation that calls for a private trust
fund to compensate asbestos victims
without the need for each one to estab-
lish causation.

In short, personal injury Ilawyers
have won the case, and they won it
long ago. What this legislation is try-
ing to do is sort out who pays and how
much, and do so in a fashion that mini-
mizes the transaction costs so that
more of the money goes to the injured
persons and less of the money gets
swallowed up in litigation, and the
courts can get unclogged, and so that
other fairly brought litigation can be
heard.

In compensating asbestos victims, we
must be mindful not to corrupt more
and more firms, which results in more
and more job losses, and more and
more loss of health care, and losing
more and more value in retirement
stock portfolios, and more and more
loss of pensions. That is what we are
trying to do here.

All T hear is whining from the other
side. We have heard a lot of talk about
how much the bill costs and how much
it will pay out to victims. We heard
talk about who pays, and how much,
and whether they are paying enough.

If we ever get on the bill, we will
hear more talk about these important
issues, as we should. I have no problem
with that. But they are filibustering
even the motion to proceed. My gosh,
when are the American people going to
understand what is going on? They
have filibustered virtually everything
that has come up this year. It is going
to take a supermajority to pass the
simplist of bills the way they have
been carrying on. It boggles my mind.
But that is what is at stake in tomor-
row’s cloture vote.

Will we vote for cloture so we can
talk about the issues on the bill itself?
I hope we will proceed to the bill. But
it shows the politics that are being
played. For my friends on the other
side to come on the floor and say this
bill doesn’t do enough, after we have
given and given and given in to their
suggestions time after time, or to say
it is not procedurally proper or not
written right, after 15 months of dedi-
cated, hard effort—I have to say by a
few Democrats, and by many on our
side—it goes beyond the pale.

It is true that I have irritated some
personal injury lawyers in some of my
remarks. The ones I am talking about
deserve irritation. I don’t believe they
are honest. I believe they are exploit-
ing a system and taking moneys that
should go to people who are sick. What
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I am about to say may further irritate
them and some of those across the
aisle.

I have some important questions to
raise with respect to attorneys’ fees.
Frankly, the issue of attorneys’ fees is
a key issue because it is critical in de-
termining how much of the funds will
actually end up in the pockets of the
injured people. As I have said, today
about 60 percent of the funds wither
away to lawyers on both sides of these
cases. You can expect that about one-
third of any recovery will go to the
plaintiffs’ attorneys. In a no-fault, non-
adversarial compensation system,
there should be no place for the routine
attorneys’ fee level of one-third of the
recovery.

Accordingly, in our bill, we employ
the same fee schedule used by the Radi-
ation Exposure Compensation Act, or
RECA. In the RECA law—a bill I wrote
and passed through this body a number
of times—the lawyers’ cut is 2 percent
of the recovery in noncontested cases,
and 10 percent for complicated cases.
These cases are like rolling off a log if
this is passed. Lawyers do not deserve
60 percent in defendant and plaintiff at-
torneys’ fees, in addition to the trans-
action clause. The fee schedule results
in the lion’s share going to the injured
persons and their families. This is the
way it should be in the radiation expo-
sure cases involving downwinders of
nuclear tests, and this is the way it
should be for asbestos victims. This is
what is in our bill. It is a long settled
way of solving these problems and a
reasonable way that pays the attorneys
what they should be paid—actually
more, in many instances—but it stops
the gravy train that is ripping off the
sick and needy who have suffered from
asbestos.

What is unknown is what our friends
believe to be a fair level of compensa-
tion for personal injury lawyers in this
new no-fault system. I ask today for
our colleagues to come to the floor and
tell us if they support or oppose our
proposed attorneys’ fees levels, if they
believe our 2 percent for uncontested
cases that are like rolling off a log, and
10 percent for those who might have
some small contest, and they will still
be like rolling off a log compared to
litigation in trial. If this provision is
not proper, please tell us how they
would do it. We have not had the
slightest suggestion from them.

If they believe it is still appropriate
to retain attorneys’ fees of 33 percent
to 40 percent or higher, please explain
why this is fair or necessary in a no-
fault, nonadversarial system that this
bill would make into reality. In the
spirit of good faith, we agreed to move
the program into the labor-friendly De-
partment of Labor. The Secretary of
Labor does not favor this. The White
House does not favor this. I, frankly,
do not favor this. I am afraid that will
run the program into the ground be-
cause the Labor Department has been
controlled by liberal bureaucrats for
many years. But we are willing, in the
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interest of getting this done, in the in-
terest of helping these people, to even
do that.

Running a program to compensate
workers out of the Department of
Labor may be somewhat akin to volun-
tarily playing the Celtics in the Boston
Garden. We made a genuine concession
on the administrative process, as our
colleagues know. We have repeatedly
asked them to recognize it is appro-
priate for them to act in a spirit of
genuine compromise with respect to at-
torneys’ fees.

Let’s face it, numbers are flying
around in this debate. One way that
the difference between our respective
proposed level of total claims can be
bridged is to reach agreement on the
appropriate level of compensation for
attorneys’ fees. But we cannot even get
them to talk about that. Even if we
could, we could not talk about it be-
cause we are on a filibuster on the mo-
tion to even proceed to the bill. Once
we go to the bill, we would have a fili-
buster on that, if we can ever get to
that point, but at least we would be
able to be on the bill.

We believe the RECA, the Radiation
Exposure Compensation Act, exposure
level of 2 percent of noncontested cases
and 10 percent for contested cases is
both fair and reasonable because both
cases will be easy for the plaintiffs or
those who claim to be sick to get com-
pensation if they are sick.

What do our friends across the aisle
think about this? What are they pro-
posing on this important issue? I ask
they be specific so we and other inter-
ested parties can evaluate their posi-
tion on this essential question. We
have only been negotiating with them
for 15 solid months, and we still do not
have their suggestions. Yet they are
saying: Oh, this is just too premature.
That is after many of them said last
yvear we should have gotten this bill
done before the end of last year’s ses-
sion.

When is it going to end? When is this
kind of phoniness going to end? A great
deal of the difference in the compensa-
tion levels, in each of our respective
levels of total compensation, in our bill
it is $114 billion plus a $10 billion set of
contingency funds, and in one widely
cited Democratic claim values amend-
ment $167 billion can be bridged by fac-
toring in the share that can go to per-
sonal injury attorneys.

I do not want to cut them out from
reasonable fees, but I do think $60 bil-
lion is unreasonable because that
money comes out of the hides of the
sick people. No wonder attorneys in
this country are so looked down upon,
especially personal injury lawyers. I
happen to know about 90 percent of the
ATL people are sick of this and sick of
this 10 percent who are running wild
taking advantage of the whole system
and basically destroying the right of
individual sick people to get adequate
compensation.

This bill would take care of that
problem. If the Democrats are advo-
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cating that the customary one-third of
the award can go to the lawyers, then
we are not that far apart as to how
much money should go to injured
workers and families. We should work
together to see if we can agree on a
reasonable level of compensation for
these attorneys. I call them the Fred
Barrons of this world and other per-
sonal injury lawyers who are bringing
these suits in selected favored jurisdic-
tions so they can get easier verdicts. I
challenge them to come in and tell us
what would be a reasonable level of at-
torneys’ fees, and let’s quit playing the
game.

This is a mno-fault, nonadversarial
system that does not justify the type
of attorneys’ fees that have been rip-
ping off the public, especially the sick,
the weak, the feeble, and the injured
the way the current broken tort sys-
tem is. I have no doubt that public dis-
cussion of this issue may bring great
consternation among the ranks of some
of my Democratic friends due to their
close relationships with many in the
trial attorney bar. But if we are ever
going to have a meaningful no-fault
trust fund asbestos bill, we are not
going to be able to guarantee and
should not be asked to guarantee the
usual one-third to 40 percent of the
take going to the plaintiffs’ trial law-
yers regime. One-third or more going
to the lawyers is simply too much, es-
pecially in a no-fault, nonadversarial
system.

The unions should recognize this, and
the public should recognize this, but
most of all these lawyers ought to rec-
ognize this and quit ripping off the sick
and the downtrodden and those who
really deserve these moneys.

The silence of my friends across the
aisle on this issue, both in private and
public talks, is deafening. When we did
the RECA bill, I was chairman of the
Labor Committee. I fought that bill
through for years until we finally were
able to get it done. All these people are
asking for more money for education,
more money for all the social pro-
grams, more money for this, more
money for that, and they were the ones
who were giving us a rough time. Fi-
nally, after I was reelected, they then
realized we better get on the ball and
do something about this. That is how
the radiation exposure compensation
law, which is now followed by countries
all over the world because of what we
did, is now law, compensating people,
not very much for the suffering they
went through, nothing like we are
going to compensate from the private
sector, no way near what we are going
to compensate here.

The silence of my friends on the
other side of the aisle, both in private
and public talks, is deafening. I heard
some of my colleagues, who I respect,
come on this floor with a straight face
and say this is not the right way to do
it, although last year it was. They were
talking about this administrative ap-
proach is the right way to do it. Why
isn’t it the right way to do it during a
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Presidential election year? I ask the
people out there watching and listen-
ing, why is it they suddenly think this
is not the right way to do it when we
put up even more money before, giving
in on at least 53 different amendments,
have moved this into an administrative
process in the Department of Labor
that many on our side question? Why is
it that they are still balking at this in
this Presidential election year?

I think there is only one conclusion
most people are drawing, and I hate to
see that. I hate to see that. If they do
not like this bill, they should offer a
substitute amendment. Let’s have it
out. Maybe they will win. Maybe these
8,400 companies and 16 insurance com-
panies will get clobbered even worse so
they can barely survive, and some are
still going to go into bankruptcy. They
certainly will if some of these people
with their outrageous demands get
their way. It is time to stop talking
generalities and start voting on spe-
cific amendments.

I want next to make a few remarks
about the process that has been ob-
served to date and why I will be very
disappointed if we are not allowed to
proceed to the bill tomorrow after the
cloture vote. Just think about it; they
are filibustering the motion to proceed.
They could have easily given in just
like that and said, No, let’s go to the
bill, and we will filibuster the bill.
That would be the straight up way of
doing it. But to filibuster the motion
to proceed means they must be be-
holden to somebody to pull that kind
of a procedural mechanism. That does
not happen very often, and it should
not be happening here.

Frankly, that we are being forced to
vote cloture is disturbing to me and
should be disturbing to everyone, al-
though I do recognize if cloture is not
invoked, it would be pleasing to these
few trial attorneys who are milking
this system dry at the expense of those
who are sick and afflicted and down-
trodden. They will not have to see if
their customary one-third or 40 percent
of representation in the asbestos
claims in the new no-fault system can
be justified on the floor of the Senate.
That is just matter of fact and people
need to know it. That is why I am here
on the Senate floor.

I rise today in response, again, to
complaints that I have been hearing
from some Members on the other side
of the aisle about being rushed to con-
sider a national solution to this asbes-
tos mess. As many of my colleagues
know, the asbestos litigation crisis is
not new to this body. We have been
talking about the problem for the bet-
ter part of a decade, but now that we
find ourselves on the verge of consid-
ering a proposed solution, I am puzzled
to hear that the process has somehow
been unfair, that we are not acting as
“proper legislators” for bringing this
bill to the floor under the current cir-
cumstances.

I think anybody with brains would
find these complaints devoid of any
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merit whatsoever, especially when
viewed against the legislative history
of this asbestos bill.

While we have tried to build con-
sensus over the past 15 months, thou-
sands of asbestos victims have gone un-
compensated or left with only pennies
on the dollars they deserve. Veterans
and people like those in Libby, MT, are
left with no one to sue. More than 70
companies have gone bankrupt and
dozens more will soon follow.

Since we started working on this leg-
islation, 60,000 jobs have been already
lost at a cost of more than $2.2 billion
in lost wages alone. Let me repeat
these numbers so they can sink in.
Sixty thousand jobs have been already
lost at a cost of more than $2.2 billion
in lost wages alone, and sadly another
400,000 jobs will soon be lost. Yet we
still talk. There are compelling calls
for action. There are empathetic ex-
pressions of compassion for victims.
There are meetings and letters, prom-
ises of solutions to come and proposals
to be made, and yet for all of this
ocean of good intentions we are all still
stuck.

Frankly, much of the current asbes-
tos litigation is all too reminiscent of
the mythical Jarndyce case from the
Charles Dickens ‘‘Bleak House.”” As my
colleagues will recall, this was a case
in which most of the estate was swal-
lowed up by lawyers’ fees and court
costs.

One has to ask how and why we got
to this point. In September 2002, when
Senator LEAHY chaired the Judiciary
Committee, he held a hearing on the
asbestos litigation crisis. I commend
Senator LEAHY for his efforts. The
hearing was balanced. It was instruc-
tive, providing valuable evidence of the
dire circumstances for asbestos vic-
tims, employees, companies, and insur-
ance carriers. The judicial system and
the American economy at this national
embarrassment was left intact. That
was a year and a half ago.

When I became chairman of the com-
mittee 4 months later, I immediately
made it clear that I wanted to build on
that record, draft a bipartisan legisla-
tive solution and pass it. Almost imme-
diately, concerns were raised, warnings
were issued: You are moving too fast,
some said. The issue is not ripe, others
advised. You better get it right, others
still warned.

Two months later, on March 5, 2003, I
chaired another hearing. Some of the
same witnesses from before appeared
again and the testimony made it abun-
dantly clear that while the problem
had gotten worse, there was bipartisan
interest in the idea of creating a na-
tional trust fund. We heard solutions
from a variety of perspectives—from
academia, from business, from the
unions, and from trial bar experts. I
made clear I would incorporate any
constructive proposals offered. I want-
ed a bill that would work. I wanted it
to be a bipartisan bill.

As a result of hearing the magnitude
of the asbestos problem, we worked to-
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ward drafting a bill that would create a
national privately financed no-fault
compensation fund for asbestos vic-
tims. As word spread about our efforts,
warning flags were raised. Some in the
minority on the other side of the aisle
urged us to move slowly, not to rush;
more time was needed; more talk was
needed.

We finished drafting the bill and we
shared it with others, both in the Sen-
ate and among interested shareholders.
There was real interest and we were
given several good ideas and sugges-
tions. Unfortunately, for the first time
the minority’s caution chorus took
voice: We're being rushed; we’re being
jammed.

This is the minority’s caution chorus
of worrisome lions. This is what we
have been going through now for 15
solid months: Do not rush us; do not do
this; do not do that; we must be cau-
tious.

We were rushing them, we were jam-
ming them; according to them; I was
acting unfairly. All this drama was
over a bill that I had not even intro-
duced.

I had listened for hours and hours,
worked with my colleagues on both
sides of the aisle for days, weeks, and
months. They asked that I delay intro-
duction. They asked that I delay intro-
duction so they could have more time
to study the issue and my proposal,
which I did. We had more meetings,
more talk. I incorporated several of
their ideas into the bill and asked if
they would cosponsor it.

Now I am pleased that a few did. I am
forever grateful to those on the Demo-
cratic side who did. There were two
who did—two, after all this work. Fif-
teen months later, we are down to one.
More said that it was not the right
time. They were upset with the way I
had shared my draft legislation.

On May 22, 2003, Senators NELSON,
MILLER, DEWINE, VOINOVICH, ALLEN,
CHAMBLISS, HAGEL, and I introduced S.
1125, the FAIR Act. The minority’s cau-
tion chorus sang again. These miser-
able, cowardly lions sang again. They
were being rushed. They were being
jammed.

In truth, I introduced the bill 78 days
after my hearing, 20 weeks after the be-
ginning of the session, 6 months after
the hearing of 2002. This was clearly no
sprint.

On June 19, I held the first markup.
Again, the minority caution chorus
took over again and took voice. The
issue was still too complex. The bill
was too complicated. We were not
doing it right. They were being rushed.
They were being jammed. They asked
for more time, and they were given it.

Unlike ever before, the committee’s
markup of the legislation was spread
over 3 weeks, 3 solid weeks. We spent 4
separate days—not many bills take 4
days to mark up—considering changes,
often working late into the night. We
invited experts to sit with us as we
worked through complicated medical
issues. This was no sprint, no rush to
judgment. There was no mad dash.
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Interestingly, when there was en-
gagement from the other side, agree-
ments were reached. In fact, the com-
mittee was able to resolve what at the
time was supposed to be the biggest
impediment to reaching a consensus,
an issue so fraught with partisan dis-
agreement that it could never be re-
solved.

In the end, we accommodated scores
of concerns raised by the minority and
found a common ground on medical
criteria that everybody, Democrats and
Republicans, agreed to. It was a major
victory. This bipartisan accord was
achieved and the committee adopted it
unanimously. This was one of the most
ideologically divided committees in the
Senate, some say the toughest com-
mittee in the Senate with those who
are the most ideologically challenged, 1
should say, and I cannot disagree with
that.

The next impossible hurdle was
claims values. Again, I was told there
was no way a group so divisive, so ar-
gumentative, so plainly disagreeable as
the Judiciary Committee could reach
an agreement on how much to pay vic-
tims. Now, despite the dire predictions,
a bipartisan agreement was reached
again. The committee adopted the
Graham-Feinstein amendment on
claims values by the whopping bipar-
tisan vote of 14 to 3. Now I just want to
mention to my colleagues on the other
side that every one of the Democrats
voted for that. Three of our Repub-
licans thought it was too much money
and they voted against it, and they
may not have been wrong. The only
problem is that we are way beyond
that money today.

I might add that all of these negative
votes were cast by Republicans who
thought some values were too high. As
my colleagues know, we are more mod-
erate to conservative over here, and 1
cannot blame them for raising those
issues.

On July 10, 2003, despite the constant
wailing from the minority’s caution
chorus again, we reported the bill out
of committee by a vote of 10 yeas and
8 nays and 1 abstention. We all knew
more work had to be done before the
legislation could be brought to the
floor. We also knew there would be no
bill unless there was a willingness on
both sides to pass a solution to move
towards the middle.

As summer turned to fall, there were
sporadic attempts at additional nego-
tiations involving committee staff, as
well as among the leadership. Minor
matters were resolved, but there was
no evidence on the part of the minori-
ty’s leadership of any real interest to
engage in the kind of meaningful effort
needed to finalize a bill. Individual
members of the minority were very
public about their interest in legis-
lating, but those purportedly tasked
with the negotiations did not possess
the same zeal.

We have heard, for my whole 28
years, how much more concerned the
other side is about people and their
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problems. Well, it does not take much
to figure out their concern here is more
about the trial lawyers and the per-
sonal injury lawyers who are involved,
because they are sure not working
hard, in my eyes, or I think anybody
else who looks at it objectively, to find
a way of helping those who are truly
injured and hurt.

Now, while these efforts were making
little progress, work was underway on
another front beginning in August.
Senator SPECTER began an intriguing,
arduous mediation among the major
stakeholders. That means the victims,
the alleged victims, the trial attor-
neys, the personal injury lawyers, the
insurance companies, the companies
that have been sued, and companies
that are about to be sued. He took on
this job. I give him a lot of credit for
it. He convinced Judge Edward Becker,
former Chief Judge of the Third Fed-
eral Circuit Court of Appeals, to play a
lead role as a negotiator, as a medi-
ator, for which Judge Becker is emi-
nently qualified. He and the judge
forced the parties to spend dozens and
dozens of hours together. We were
there, so we do know.

We spent hours and hours, days,
weeks, and months, arguing the posi-
tions and searching for a common
ground. Senator SPECTER and Judge
Becker should be commended for their
Herculean efforts to keep the parties
talking and, despite the objections of
the representatives and the personal
injury lawyers, there was progress—
slow, incremental, but progress. The
unions played a significant role. They
were there virtually all the time.

However, we have never been able to
satisfy them, even though their work-
ers are the ones who are going to be
hurt the most if this bill doesn’t pass.
They are the ones who are not going to
get compensated because the moneys
are being sopped up by personal injury
lawyers and people who are not sick be-
cause these personal injury lawyers are
going to jurisdictions that basically
are out of whack, that really will not
look at these things in a reasonable
way and who basically find for whoever
brings the case and find in huge
amounts for people who are not even
sick in many cases.

I compliment Senator SPECTER and
Judge Becker. There has been some
slow progress during that period of
time.

During the fall, Senator FRIST and I
spent considerable time working with
those who would be paying for the fund
to ensure its solvency. It was impera-
tive that the bill establish a steady and
sufficient flow of moneys without al-
lowing the fund itself to perpetuate the
same kind of economic disasters caused
by the tort system as a whole and by
the tort system with regard to this
type of case.

By the end of October, these issues
had been completed and there was a re-
newed attempt to begin negotiations
with those on the other side of the
aisle, but every time an overture was
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made, the caution chorus was being
rolled out: We are being rushed. We are
being jammed. Every time it was rolled
out by the other side of the aisle.

There was always some reservation;
Things were moving too fast; There
were other more important issues;
They hadn’t been asked the right way;
They were being rushed; They were
being jammed. The reasons changed
but the result was always the same—no
real negotiations. In fact, to this day
we do not have a substitute or an offer
by those who are complaining on the
other side—to this day. We don’t even
have a monetary amount other than
they have thrown out $170 billion,
which everybody knows cannot be the
number.

During my tenure in this body, I
worked with my colleagues in the mi-
nority on a number of issues, on land-
mark drug legislation, the Hatch-Wax-
man Act, which gave life to the generic
drug industry and saved consumers and
our Government tens of billions of dol-
lars since 1984. I worked with minority
Members on children’s health insur-
ance, on childcare, on tax reform, job
training. I have worked with them on
issues involving crime, on legal reform,
and a whole raft of other issues.

The Members of the minority are ex-
cellent legislators and skilled nego-
tiators. They have insightful and cre-
ative staffs. I have worked with them
when they wanted to pass a bill, and I
know what it is like when they want to
pass a bill. I have worked with them
when they do not, and I know what it
is like when they do not. I am telling
you this is a time when they just don’t
seem to want to, because there has
been plenty of opportunity to resolve
this matter.

It is not hard to tell the difference.
When there is a genuine interest in leg-
islating, one of two things happens. A
member of the minority leadership
comes on at the outset and his or her
presence and commitment helps to
generate sufficient pressure on both
sides to move legislation.

The second way, the minority offers
their own version of the bill enabling
both sides to sit down and work
through the differences and craft a
compromise.

Here there was no move by the mi-
nority’s leadership and there was
never, despite repeated and frequent re-
quests, any interest by the minority in
introducing their own solution. In-
stead, they chose to spend their time
finding fault with our legislation and
complaining about our process.

Another concentrated effort to move
the bill was made in November, last
year, and not surprisingly the caution
chorus came out and began singing its
song again: We are being rushed; we are
being jammed, even though there were
a number of Democrats who stood up
and said they had to get this done be-
fore the end of this year.

Where are the real Democrats? That
is what I would like to know. The pres-
sure continued, however. Interested
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stakeholders would not take no for an
answer. Hints were made about bring-
ing the bill to the floor, even if it re-
sulted in a filibuster. Suddenly the
message changed. Now we were told the
minority’s leadership wanted to find a
resolution, that there was bipartisan
interest in passing a solution. It was
implied if we would just postpone con-
sideration to early next year, there
would be ample time to finish work on
this bill.

The majority leader agreed and on
November 22, 2003, he announced he
would not bring up the asbestos bill
prior to the end of the session. Instead,
he would give the parties additional
time to complete their negotiations.
But he made clear his intention of
bringing the bill to the floor this year.

His announcement was well received
by the other side. I remember. As this
year began, it was clear from the out-
set that, despite the promises of No-
vember, little had changed; there were
no real breakthroughs. So, in Feb-
ruary, the majority leader announced
his intention to bring the bill to the
floor the third week of April. But yet
again the caution chorus rolled out its
usual objections: The issue was too
complex; the legislation was too com-
plicated; they were being rushed; they
were being jammed. Indeed, we even of-
fered to engage in protracted negoti-
ating sessions, but again the Demo-
crats demurred.

In February, my staff sent an e-mail
to Democratic staffers proposing a
multiday negotiation to seek a resolu-
tion of the issue. It contains an offer to
meet during all-day sessions, ‘‘during
recess weekends, or weekends during
session.”

The response from the minority was
unambiguous: Don’t rush us. Don’t
rush us.

Senator SPECTER, to his credit, kept
pushing forward and, as a result of his
efforts, the stakeholders reached agree-
ment on what was supposed to be an-
other impossible hurdle, the adminis-
trative structure, which I mentioned
earlier.

The proposal was not to our liking. It
would require a fundamental change in
our position, allowing the fund to be
run out of the Department of Labor,
but because organized labor signaled
its strong support for this change and
because we wanted to reach consensus
on other critical issues remaining on
the bill, we agreed and we agreed de-
spite the objections from many on our
side of the aisle and in spite of the ob-
jections from the White House.

The minority, instead of accepting
this concession, instead of endorsing
this considerable victory for organized
labor, made it clear that this signifi-
cant agreement meant nothing more
than a chance to bank an advantage.
They offered no alternative. They re-
vealed no new proposal or compromise.
In fact, it is reminiscent of the style of
negotiation that says: What is mine is
mine; what is yours is negotiable.

Nonetheless, additional proposals
were made but there was no
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counteroffer, none of the typical give
and take that is the hallmark of seri-
ous negotiations in this most impor-
tant legislative body in the world. It
was like trying to play tennis with a
curtain. There is never any meaningful
discussion of what the payers, the ones
who have to pay these bills, most de-
sire and, frankly, they deserve: a fair
and predictable payment schedule.

Whatever we do is going to be tough
on the payers here. This bill is plenty
tough on the payers. Don’t think they
are not squealing; they are.

It was now obvious even to the most
optimistic Member of this Chamber
that it would be impossible to bring a
consensus bill to the floor, one sup-
ported by the leadership of both par-
ties. We are hearing Senator LEAHY has
at last put together an alternative pro-
posal on this national trust fund. Has
it been introduced? Have we even seen
it? Of course not. The only choice left
was to bring a bill to the floor and hope
enough Members of the minority
thought the issue was of sufficient im-
portance, as they have repeatedly said,
to allow the Senate to consider this
bill.

To help facilitate discussion, I intro-
duced, with Senator FRIST and Senator
MILLER from the other side of the aisle,
S. 2290, a second version of the bill
which incorporated many significant
changes that have been made since the
legislation was first introduced and
first reported from the committee.

That is the legislation before us
today. It contains the bipartisan agree-
ment on medical criteria. It contains
the agreement reached by the stake-
holders on the revised administrative
structure and numerous other changes
adopted during the Specter negotia-
tions that have all been to try to get
the Democrats to move on this bill. It
contains the handful of changes agreed
to by both sides since the bill was re-
ported out of committee. It also con-
tains higher claims values passed by an
overwhelming bipartisan vote of com-
mittee and incorporates yet another
monumental change and another fun-
damental concession to address the
complaints by the minority.

We have included provisions in the
bill to make clear that the risk of in-
solvency will not be borne by the as-
bestos victims; it will fall on the de-
fendant companies and their carriers.
If there are insufficient moneys, the
fund will terminate and parties will re-
turn to the tort system—to Federal
courts. There is no point in sending it
back to the State jurisdictions that
created the asbestos crisis in the first
place.

Here we are today. The time has
come to act. The day of decision has
arrived. Unfortunately, to no one’s sur-
prise, the caution choir is on its feet
again, or somewhat on its feet, I guess
I should say: They need more time; the
issues are too complex; the bill is too
long; they weren’t consulted the right
way; they were being rushed; they are
being jammed.
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I was told by many at the beginning
of last year that when I embarked on
this legislation the Democrats would
simply run out the clock. They will
never let us vote on a bill that could
deprive them of their huge cash cow.

First, Democrats would push into the
election year, they said. Then they
would filibuster a motion to proceed.
That is exactly what has happened so
far in their zeal to make sure that
their hard money donors get their way
at least this year—an election year. It
is not too late to change that.

Let me just say that the caution cho-
rus is sounding like a broken record
that needs to be shut off. It has been
333 days since S. 1125 was introduced.

A hundred years ago, it took Chris-
topher Columbus only 222 days to dis-
cover the new world and return to
Spain—one of the most remarkable dis-
coveries in the history of the world. It
took Neil Armstrong only 8 days to
travel to the Moon and back. Our fore-
fathers were able to write the U.S. Con-
stitution in only 4 months. But some-
how there hasn’t been enough time for
the minority to help write this bill al-
though they have had a lot of say and
have had a lot of concession. We have
tried to do everything to bring them to
the table and get things done. Here we
find ourselves in a filibuster on the mo-
tion to proceed.

This caution chorus of cowardly lions
reminds me of what is going on. Of
course, there was one big difference. In
those historical examples, the players
actually wanted to finish. They actu-
ally wanted to discover an America.
They actually wanted to go to the
Moon.

Over these 333 days, we have had nu-
merous congressional recesses and holi-
days. Just look at this. Over 333 days,
and we are now under a filibuster. That
comes from the Spanish  word
“filibustero,” meaning pirating or hi-
jacking. It is just one more obstruc-
tion. We have had nothing but obstruc-
tion since George Bush has become
President of the United States—over
and over. There have been very few
bills passed, and the ones that have
passed have had to overcome the ob-
structionism. My goodness. There are
some Democrats who have been willing
to overcome obstruction, but on this
one, it has not been brought to conclu-
sion.

We have had one entire summer, the
fall, winter, and we are quickly work-
ing our way through spring. How much
more time is needed to sit down and
get this matter resolved? The time has
come for the minority to stand up and
be counted.

If they are genuinely troubled by our
proposal and all the agreements we
have reached with them, they have an
obligation—indeed a responsibility—to
offer their own solution. The challenge
is on them. Introduce a bill. Make sure
it strikes the same balance demanded
of us. Make sure it is fair in the way we
have tried to make it fair. Make sure it
provides adequate moneys for asbestos
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victims. Make sure it provides com-
pensation quickly, efficiently, and fair-
ly. Make sure it does not reward the
unimpaired, those who aren’t sick.
Make sure it is not hijacked and turned
into a smokers’ compensation fund.
Make sure it does not bankrupt more
companies and throw hundreds of thou-
sands of Americans out of work and out
of their health plans, their pensions, or
wipe out their lives financially.

That is what is going to happen. For
the life of me, I can’t understand why
many in the trade union movement
aren’t jumping on this bill in every
way they possibly can because their
employees are the ones who are getting
hurt. They will never get the money we
have in this bill if we don’t pass a bill.

Make sure it doesn’t stick the Fed-
eral Government with a bill at end of
the day.

Now you on the other side of the
aisle have claimed that the asbestos
crisis must be fixed. You have all
agreed there is a crisis in our country.
You have conceded that the tort sys-
tem is broken, that we have a historic
opportunity to act. The end is within
reach, and we must grasp it.

But here we are. I think the time has
come to act, to make good on the
promises which have been made on the
other side of the aisle, to demonstrate
the leadership and responsibility our
Nation demands when we are asked to
do our job to fix a national crisis. It is
time to move past our alleged mistakes
and complaints about perceived proce-
dural insensitivities.

It is time for the caution choir,
which we have been looking at here
today, to quit singing ‘“We are being
rushed; We are being jammed.” It is
time for the real interests to take a
stand and to do what is right.

It is getting late in the day to ap-
point another committee and schedule
more meetings and talk. It really both-
ers me that they are filibustering the
motion to proceed, which has only been
used on rare occasions before the last
few years, before the obstructions that
have been occurring on a regular basis.
People in the past were willing to de-
bate these bills and were willing to try
to amend them if they didn’t like
them, willing to be legislators and not
obstructionists, willing to do what is
right for the American people.

We have now been on this bill 15 solid
months and we still have not seen,
other than demands during negotia-
tions, what our friends on the other
side must have to resolve this problem,
which in many respects is the most
dangerous problem hanging over Amer-
ica today, especially for employees, es-
pecially for union members, especially
for those who want health care and
who want their pensions to be saved,
especially for 8,400 companies on the
one hand, and maybe more if these vo-
racious personal injury lawyers con-
tinue to conjoin people who really have
had nothing to do with asbestos but
have been conjoined in these actions
where they are stuck with humongous
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defense costs and attorneys’ fees them-
selves, so the moneys that would go to
the sick and the needy, those who real-
ly need it, go down the drain of legal
fees, clogging our courts so that other
legitimate cases can’t be brought.

Again, I will return to that message.
Why is it that we are going through
this type of chorus charade? Why is it
that we haven’t had more cooperation?
Why is it that we can’t get them to
come up with what is needed to resolve
this morass? Why is it during this elec-
tion year?

All T can do is ask the question. I
think anybody observing knows what
the answers are. At least that is what
has been alleged to me. That is what
has been suggested. I hope it is not
true.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. Mr. President, I want
to express my appreciation to the dis-
tinguished chairman of the Judiciary
Committee. He has served in this Sen-
ate for many years. He is himself a su-
perb lawyer, a constitutional scholar,
and has been through many of these de-
bates.

I remember on one night after 11
o’clock at night when the chairman
met with everybody who had a prob-
lem. He urged them to come forward.
He compromised and compromised.

Frankly, sometimes I think maybe
the bill has gone too far—really seri-
ously. We need to talk about that, offer
amendments to fix it. We ought bring
the bill to the Senate floor and start to
discuss that.

But Senator HATCH has bent over
backwards to make sure this legisla-
tion which is critically needed for
America passes. It is critically needed
for people who are sick from asbestos
and those who fear they might get sick
from it. I thank the chairman for his
leadership. I have not known any effort
that I have seen in which a chairman
has gone further to try to win the sup-
port of other members in the com-
mittee and the Senators who might be
dubious, to get their support. And the
Senator continues to get it.

I thought we had the bill completed.
I thought we had everybody signed up.
I yield to the chairman.

Mr. HATCH. I thank my colleague for
his kind remarks. I appreciate the hard
work the Senator and others have put
in on this side. There are some on the
other side who have worked hard. Par-
ticularly, I express my gratitude to
Senator MILLER, Senator NELSON, and
Senator FEINSTEIN. I understand Sen-
ators NELSON and FEINSTEIN are prob-
ably going to vote against cloture. I
don’t know. I cannot speak for them. I
hope not. They are two who have tried
to work with us on this bill.

If that is laid down, I don’t know
where we will go. I am afraid an awful
lot of people will be left high and dry
while these trial lawyers, the personal
injury lawyers, walk off with $60 bil-
lion in fees and costs that could go to

S4217

people who are sick. I don’t begrudge
attorneys the fees they earn. We have
more than made a case that the system
is broken. There are a certain limited
number of personal injury lawyers who
are taking advantage of the system and
doing it in ways that are reprehensible.

Mr. SESSIONS. I thank the chair-
man. I agree with his comments. I
thank him for doing all that humanly
could be done to win the support nec-
essary for this bill.

I had a brief period of time in which
I filed plaintiffs’ lawsuits for individ-
uals who had asbestos injuries. These
individuals were sick; asbestos is a de-
bilitating disease. They had been heav-
ily exposed to asbestos. One individual
worked in a submarine, where the air
inside was thick with asbestos fibers.
He was severely debilitated as a result
of that. I believe people who are in-
jured ought to be compensated.

It was discovered that manufacturers
of asbestos knew at some point before
they told people who were working on
it that it was dangerous. And they
should have told them it was dangerous
and their health was at risk and they
did not do so. That is the fundamental
cause of the litigation.

I filed my asbestos litigation in the
1970s. I eventually turned it over to a
group of lawyers who were experts in
this matter. They took the case. I was
not able to do it. They did a lot of
work. They had to break down barriers,
win the liability questions, and prove
knowledge on the part of the compa-
nies. They overcame legal objections
such as whose asbestos did you
breathe.

Most plaintiffs’ lawyers today in-
volved in litigation are not proud of
what has happened with asbestos. The
companies have been tagged. The com-
panies are stuck. They admit they did
wrong. They are willing to compensate,
as they are able to compensate. There
is only so much money. We are talking
about billions of dollars, maybe $54 bil-
lion already paid out.

I was there as a lawyer and earned
part of a fee out of the litigation. I
didn’t know how it would come out or
what the statute of limitation was.
Maybe my claim has expired. But
things have changed. The companies
are willing to pay. Some victims are
sick and need compensation. They need
it now. They do not need to have a big
chunk of what they are entitled to paid
to lawyers or to experts or testing
companies. They need to be paid. It is
a blight on the legal system.

I see the distinguished assistant
Democratic leader. He is a superior
lawyer, and would do an admirable job
in court, no doubt. But, these cases are
not going to trial. It is a process. These
cases are filed and settled, and some-
times victims are paid. Certain defend-
ants do not have money, so they can-
not pay. Sixty asbestos companies are
in bankruptcy today because they can-
not pay or cannot fully pay all the
claims. Thousands of new claims are
being filed on a regular basis.
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The new trend is that people not sick
are filing. They may have been exposed
to asbestos, and there may be some
showing of asbestos in the pleura or
their lungs, but it has not had a debili-
tating effect or not caused cancer or
anything like that, and they are filing
by the tens of thousands, saying they
might get sick. But they are not sick
yet.

What do you do? It is perfectly appro-
priate that this Congress act. We do it
with workmens’ compensation. A per-
son is injured on the job, they get com-
pensation under certain circumstances.
It is a lot easier to get it, but it is lim-
ited and you do not have to pay so
much expenses and it works pretty
well. That is all by regulation. We do
not leave everything totally to juries,
judges, and lawyers to settle.

I believe in the principle of the Con-
gress stepping in, when necessary. The
fundamental reason I believe, is that,
in my view, in the history of the most
magnificent legal system we have, the
Anglo-American heritage of law, we
have ever had a system that has been
as abused. Sixty percent of the money
paid out by the defendant companies,
over half of it, 60 percent according to
testimony we had a number of years
ago in the Judiciary Committee, does
not get to the people who are sick. It
does not get to any plaintiff. It is eaten
up by court costs, lawyer fees, expert
witnesses, and testing companies. That
is not right.

It is not right when the defendants
themselves admit they are wrong and
are willing to pay. In fact, they do pay
and they agreed to pay and they have
trusts that are supposed to pay, but the
trusts are getting drained of money.
Companies are going into bankruptcy
and fewer and fewer victims are getting
paid.

If we care about the rule of law, if we
care about decency, fundamental fair-
ness, if we respect law, if we love the
law, we should not allow a situation to
continue where the defendant compa-
nies are willing to pay, and the plain-
tiffs, some of them desperately need
payment, but the plaintiff only ends up
getting 40 percent of what is paid out.
The defendant companies have to hire
lawyers, too, whole law firms. They file
papers and disclosures and depositions
and expert witnesses. This is just chew-
ing up money, money, money, money.

Now, if somebody has mesothelioma,
a cancer that causes death, they ought
to be paid. They do not need 60 percent
of what they are entitled to, to go to
some lawyer, some defense lawyer or
some expert witness or court cost. And
they ought not to die before they get
it.

Under this bill, if you file a claim and
you have mesothelioma—which is tied
directly to asbestos—it is caused very
few times other than by asbestos, and
you can demonstrate exposure to as-
bestos and mesothelioma, you get $1
million. That is what the latest figure
is. And you do not need a lawyer at all.
You get it now. Under the current sys-
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tem, they file lawsuits, months go by
before anything results. The plaintiff
wants $25 million. The defendant wants
to pay $500,000.

They go along and along, and all the
time the families are suffering, the
plaintiffs are suffering, and maybe
even dying. That is not good. Then,
when it is paid, finally, some of the
companies do not have the money.
Some insurance companies say they
are not liable for this part of the claim,
and it goes on and on and on.

I deeply believe we need to end this
spasm. This is not good. It is not some-
thing any lawyer can be proud of. In
fact, I think everybody is embarrassed
by it.

Let me read from Justice Ruth Bader
Ginsburg of the Supreme Court, a
former member of the ACLU—one of
the more liberal Justices. This is what
she wrote in 1997:

The argument is sensibly made that a na-
tionwide administrative claims processing
regime would provide the most secure, fair
and efficient means of compensating victims
of asbestos exposure. Congress, however, has
not adopted such a solution.

In 1997 she wrote that; and we have
been battling this ever since. Every ef-
fort has been made.

Now we have proposed a $100 billion
fund—not millions—$100 billion, set
aside for payment of these claims. That
is apparently not satisfying everyone.
In Ortiz v. Fiberboard Company, in
1999, Justice Souter—another one of
the liberal members of the Supreme
Court—said:

The elephantine mass of asbestos cases de-
fies customary judicial administration and
calls for national legislation. To date, Con-
gress has not responded.

We have people here who are filibus-
tering this bill from even coming up,
saying they are being rushed. This bill
and this idea and this concept of cre-
ating a nationwide claims processing
regime, as Justice Ginsburg called it, is
overdue by decades. It is wrong what
we are doing. It is being blocked, I can
only conclude, by a partisan special in-
terest effort. The only people who have
an interest in continuing this des-
picable regime are a few lawyers who
are getting absolutely rich from it—$54
billion, and you have a 40-percent con-
tingency fee.

Senator HATCH said, when this thing
is over, lawyers would make $100 bil-
lion. And don’t think it is a lot of
them. It is not a lot of them. It is not
the basic plaintiff bar. These lawyers
have 10,000, 20,000, 30,000 cases they are
handling. It is not right. It is wrong.
The people who are blocking this need
to be ashamed of themselves.

The Supreme Court Justices have
called for reform. It is threatening our
economy. They develop schemes now
where companies that had even the
most tangential connection to asbestos
are getting sued. If you can just ever
tap them. If a company bought a com-
pany that dealt in asbestos, and that
company had ceased dealing with as-
bestos for 10 years, they can be bank-
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rupted because they have become liable
for the company they bought, their ac-
tions 10, 15 years before they bought it.
Do you think that is not possible? It is
possible. It is happening right now.

These companies and the insurance
companies and the reinsurance compa-
nies have come together and put up
$100 billion—3$100 billion. All we need to
do is set up an administrative claims
processing system where persons who
are sick, who have any disability, real-
ly any health defect can file a claim.
Those who are not ready, those who do
not have a claim, who fear they might
be sick at some time in the future, can
file their notice and will be given a
constant monitoring of their health. If
they do get sick, they can be com-
pensated fully.

So we would be getting money to the
people who are sick. We would be re-
ducing the need for these huge, out-
rageous legal fees from the plaintiffs’
lawyers. We would be eliminating all
the lawyers’ fees paid by the asbestos
companies.

There are companies that bought as-
bestos companies, and people who sold
brake shoes, and anybody who had any-
thing to do with asbestos, who are
being sued. Now there are 8,400 compa-
nies being sued. Most of them never
produced asbestos, never knew any-
thing about asbestos, never dealt with
asbestos. So these people are willing to
put up $100 billion.

We simply ought to be able to estab-
lish a system by which sick people can
be paid, and paid promptly, without
these costs. If we do not, who is going
to lose most? The plaintiffs are going
to lose. These companies are going into
bankruptcy. It is hurting this econ-
omy. It will continue to hurt America’s
economy.

I thank the Presiding Officer. I ap-
preciate the opportunity to share these
remarks. I think it is important. I hope
the Senate will move forward.

I yield the floor.

The PRESIDING OFFICER. The as-
sistant Democratic leader.

Mr. REID. Mr. President, it is my un-
derstanding the majority leader is on
his way.

I will withhold and ask the distin-
guished majority leader to do the close
and then allow me to finish my speech.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. FRIST. Mr. President, I appre-
ciate the consideration. I will move
through, fairly quickly, some business
that finishes up on today and explains
what we will be doing tomorrow.

—————

MORNING BUSINESS

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate
now proceed to a period of morning
business, with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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