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happy reward, as I trust, of our mutual
cares, labors and dangers.
GEO. WASHINGTON.

———

HEALTHY MOTHERS AND
HEALTHY BABIES ACCESS TO
CARE ACT OF 2003—MOTION TO
PROCEED

The PRESIDENT pro tempore. Under
the previous order, the Senate will re-
sume consideration of the motion to
proceed to the consideration of S. 2061.

Mr. FRIST. Mr. President, I suggest
the absence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FRIST. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. FRIST. Mr. President, let me
welcome everybody back from the
Presidents Day recess. I also thank
Senator BREAUX and congratulate him
on the delivery of George Washington’s
Farewell Address. He is the 112th Sen-
ator to give the address. The first read-
ing of George Washington’s address ac-
tually occurred on February 22, 1862,
during a joint session of Congress and
was given by the Secretary of the Sen-
ate. Beginning in 1893, the Senate made
the reading of the address an annual
tradition. And since that time, each
year, in an alternating fashion between
the parties, George Washington’s birth-
day is observed by the reading of the
7,641-word address. I commend Senator
BREAUX for his contribution today.

Today the Senate will begin consider-
ation of the motion to proceed to S.
2061, the OB/GYN medical liability bill.
Chairman GREGG is here to manage de-
bate, and I encourage Senators to come
to the floor to debate this sorely need-
ed women’s health access issue.

Due to objections on the other side of
the aisle, it was necessary to file a clo-
ture motion on this pending motion to
proceed. That cloture vote on pro-
ceeding to the OB/GYN medical mal-
practice bill is scheduled for tomorrow
at 5 p.m. Therefore, there will be addi-
tional debate time tomorrow before the
vote. However, I know many Members
are interested in this bill and hopefully
are prepared to speak today. We will
have no rollcall votes today. The clo-
ture vote will be the first vote tomor-
TOow.

Over the next few minutes I would
like to make a statement on the
Healthy Mothers and Healthy Babies
Access to Care Act.

Mr. President, our medical litigation
system is failing the American public.
It is failing our communities, our hos-
pitals, our doctors, and our families.
Most importantly, it is failing our pa-
tients. Its purpose should be to pro-
mote the common good and improve
the health care of all Americans
through the fair and efficient resolu-
tion of meritorious medical negligence
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claims. But instead of accomplishing
this noble goal, our litigation system is
out of control. It is broken. It is caus-
ing a health care crisis. Due to this
broken system of medical justice, med-
ical liability premiums are sky-
rocketing. The result: The system is in
crisis.

The ultimate victims are the pa-
tients who see that their access to care
being threatened and in some cases
their access to care is disappearing al-
together. In addition, this ailing sys-
tem hurts our Nation even more by di-
rectly and indirectly costing us billions
of dollars. The situation is grave. It is
being brought to the Senate floor be-
cause it is grave, because the system is
broken, and because the crisis is get-
ting worse by the day. Every day that
we talk without acting is a day of con-
tinued decline.

We have all seen the headlines of the
horror stories of hospitals closing ob-
stetric wards; of trauma centers having
to shut their doors because of the li-
ability crisis; of expectant mothers un-
able to find obstetricians, having to
switch from obstetrician to obstetri-
cian because their obstetrician is hav-
ing to leave town or leave their prac-
tice; the stories of doctors dropping
services of specialized care; the stories
of doctors having to move from a State
where the liability premiums are so
high that they can’t afford it to other
States where effective liability reform
may have already taken place and they
have lower premiums. The headlines go
on and on and on. Almost daily there
are fresh stories and new victims.

The problems are so severe that Time
magazine, in its June 9 cover article,
devoted the article and the front page
to this very problem. The American
Medical Association lists 19 States
where access to quality care is in seri-
ous jeopardy right now. As a physician,
as a doctor, this crisis and the wors-
ening of this crisis really strikes home
to me personally. When I go back home
or travel around the country and talk
to my physician colleagues, they tell
me of personal stories that are causing
changes in the way they practice medi-
cine. Many doctors consider the cur-
rent medical litigation system as the
single greatest threat to providing pa-
tients today with affordable, high-qual-
ity health care.

At first, the problem of skyrocketing
medical liability costs presents doctors
with uncomfortable choices. But in the
end, it is the patients who are hurt. It
is the patients who suffer. Skills of
physicians are redirected. They leave
their practice. They are no longer
available to give care and patients re-
ceive less care. No longer is this a prob-
lem of an additional expense of doctors
or for doctors all across the country; it
is now an issue of health care for all.

What makes this situation so tragic
is that highly qualified and committed
doctors are literally being forced from
their fields of medicine, fields they
have devoted their lives to, fields they
cherish. We are not talking about a few
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bad doctors who are leaving. Rather,
we are talking about the very best men
and women in the health care field
today who have devoted their entire
professional lives to healing others.
These good men and women don’t want
to drop these specialized services such
as trauma care, delivering babies,
working in emergency rooms. They
don’t want to move from already un-
derserved areas, either urban or rural.
They don’t want to stop seeing those
expectant mothers. They don’t want to
be unavailable if somebody comes to a
trauma center or to an emergency
room.

Tragically, and all too often, the cur-
rent liability system leaves them with
no choice. The current system doesn’t
single out bad doctors or negligent acts
or poor quality of medicine. Our med-
ical litigation system has not made
medical care in the United States safer
or better. In fact, in many cases it has
made care just the opposite—less safe.

How? By discouraging doctors from
sharing information that could prevent
medical errors and by encouraging doc-
tors to order unnecessary and costly
tests that sometimes do more harm
than good. The exploding costs hit al-
most all doctors and hurt patients by
driving up unnecessarily the cost of
medical care of everyone who is listen-
ing to me right now. Your health care
costs are higher because of these un-
necessary and frivolous lawsuits. You
are being affected. Our current medical
litigation system is the root cause of
this crisis. It is an inefficient system
that is full of perverse incentives. The
current system hurts everyone seeking
access to quality and affordable health
care, and it hurts the very negligently
injured patients it is supposed to be
helping.

The system encourages lawsuit abuse
by rewarding trial lawyers who file
huge claims in friendly venues in
search of the big payout. These lawyers
often pocket up to 40 percent of any
settlement or any payment the injured
patients receive. That is 40 cents on
the dollar that the trial lawyer pockets
that does not get to that injured pa-
tient.

At the same time, many of the neg-
ligently injured patients—those who
deserve to be compensated—never re-
ceive any compensation at all because
their legitimate claims are too small
for that personal injury lawyer who is
out there looking for his or her big
payday.

(Mr. ROBERTS assumed the Chair.)

The system compensates a few at the
expense of the many. The effects of
these massive suits are staggering. Be-
tween 1995 and 2002, the average claim
payout for medical malpractice jumped
83 percent. Between 1997 and 2002, the
percentage of medical malpractice pay-
ments of a million dollars or more
more than doubled.

The mere threat of huge jury awards
forces many doctors and insurance
companies to settle cases for large
amounts, even if they are not guilty.
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The current system encourages frivo-
lous lawsuits, unnecessary lawsuits.
Most of the cases filed in U.S. courts
are without merit, with almost two-
thirds being dropped or dismissed; that
is, two out of three are being dropped
or dismissed. Only 1 out of 20, or 5 per-
cent of cases, actually go on to trial,
and a staggering 80 percent of those
cases are won by the defendant. These
numbers are clear evidence of the
rampant abuse of the current system,
and the system must be reformed.

It should be no surprise that this ex-
cessive litigation is forcing mal-
practice premiums to rise dramati-
cally. In 2002, physicians in many
States saw their premium rates rise by
30 percent or more. In some States, for
some specialties, malpractice insur-
ance is rising by as much as 300 percent
per year.

We debated this issue last July with
a comprehensive bill, S. 11, the Pa-
tients First Act. That broad, com-
prehensive reform measure was de-
signed to put our medical litigation
system back to work for all Americans.
Bringing the bill forward in July was
the first time that the Senate had ever
considered comprehensive medical liti-
gation reform as its own freestanding
bill. Unfortunately, the measure was
never fully debated, as opponents of re-
form blocked it by filibustering the
motion to proceed.

Since that time, the horror stories
have not stopped. In fact, they have in-
creased. Because this issue is so crit-
ical to the health of Americans, and be-
cause this crisis continues to escalate,
we will try once again to address it on
the floor of the Senate.

This time, instead of bringing up a
broad, comprehensive bill and letting
it suffer from the same political at-
tacks as before, we have narrowed our
focus on one of the groups most se-
verely hurt by the crisis, obstetricians
and gynecologists. More importantly,
we want to focus specifically on the
health care needs of women and chil-
dren and babies. The underlying bill,
the Healthy Mothers and Healthy Ac-
cess to Care Act of 2003, is narrowly
tailored to focus on obstetricians, gyn-
ecologists, and other doctors who per-
form these services. In the more nar-
row scope, the reform measures are al-
most identical to the ones in the more
comprehensive bill, S. 11.

OB/GYNs, by the very nature of their
work, are a higher risk specialty group,
so it is understandable that their li-
ability premiums would be somewhat
higher than lower risk doctors. How-
ever, the amounts that OB/GYNs are
paying throughout the country for li-
ability insurance today are staggering.
For example, locally, in Virginia, OB/
GYNs are paying up to $84,000 in med-
ical liability premiums per year. At
the outset, I will say all OB/GYNs have
to have liability insurance. Today, all
physicians have to buy medical liabil-
ity malpractice insurance to practice.
Locally, it is $84,000. In New York, they
are paying up to $124,000 per year. In
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Pennsylvania, they are paying up to
$153,000 per year. In Florida, OB/GYNs
are now paying up to an astonishing
$250,000 in premiums each and every
year to stay in the practice of deliv-
ering babies. That is a quarter of a mil-
lion dollars every year that obstetri-
cians are paying in Florida.

I wish to stress once again that these
are payments the doctors are making
merely to purchase the liability insur-
ance. Whether or not they have ever
had a case brought against them,
whether or not there has ever been a
medical error or mistake made at all,
this is what many obstetricians are
having to pay in these States. There is
no added value in that $250,000 to
health care. These payments are not
helping the patients live better lives or
receive higher quality of health care,
and these amounts are not being paid
just by a few bad doctors. They are
being paid by doctors who have never
been sued, who are the best in their
profession, who have dedicated their
lives to helping women and children.

Because of these skyrocketing pre-
miums and the constant threat of liti-
gation, many obstetricians are leaving
their practice because they simply can-
not afford it. Who can blame them? If
an obstetrician delivers 100 babies a
year, and let’s say just in Florida they
are paying $250,000 for that opportunity
to deliver babies, that is a tax of over
$2,000 each time that obstetrician de-
livers a baby. If you are a mother lis-
tening, or an expectant mother who is
getting ready to go in the hospital, 1
am saying that there is an additional
$2,000 tax that the doctor is paying,
which may well be passed on to you be-
cause somebody has to pay it. That is
money that doesn’t add to the care of
your baby, or to the care of the deliv-
ery, or to the safety of the delivery, or
to health care itself.

Women living in rural areas have an
additional problem. They are finding
now that there are too few doctors to
deliver the babies in these rural com-
munities. By now, most of my col-
leagues have heard the horror stories
of women having to drive hours just to
see an obstetrician, or in the course of
a 9-month pregnancy, having two,
three, four, or five obstetricians be-
cause many doctors are having to leave
either a region or the practice alto-
gether. A June 9 Time magazine article
tells the tragic story of an expectant
mother in rural Arizona having to
drive 2 hours on a desolate highway
just to see a doctor.

This should not happen in America.
We should be encouraging physicians
to practice in rural, underserved areas,
not chasing them away with the threat
of frivolous lawsuits. It should be no
surprise that the American College of
Obstetricians and Gynecologists is one
of the strongest supporters of meaning-
ful medical liability reform. Of course,
they support this narrowly tailored
bill. Their primary concern is women’s
access to affordable, quality health
care. They are uniquely situated to un-
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derstand the threat the current system
has placed on women’s health and ba-
bies’ health, and they are demanding
action by Congress. They will not tol-
erate filibusters or blocking this issue.
I urge my colleagues to listen to their
unique concerns.

In a statement to the Senate Judici-
ary and HELP Committees last year,
the American College of Obstetricians
and Gynecologists very clearly out-
lined the problem facing women. They
said:

An ailing civil justice system is severely
jeopardizing patient care for women and
their newborns. Across the country, liability
insurance for obstetricians-gynecologists has
become prohibitively expensive. Premiums
have tripled and quadrupled practically over-
night. In some areas, OB/GYNs can no longer
obtain liability insurance at all, as insurance
companies fold or abruptly stop insuring
doctors.

When OB/GYNs cannot find or afford liabil-
ity insurance, they are forced to stop deliv-
ering babies, curtail surgical services, or
close their doors. The shortage of care af-
fects hospitals, public health clinics, and
medical facilities in rural areas, inner cities,
and communities across the country.

These are the words of the American
College of Obstetricians and Gyne-
cologists, the ones on the front line in
women’s health care today.

The system is broken. The system is
hurting women and babies today. This
was very clearly spelled to the Senate
Judiciary and HELP Committees last
year.

I have a series of letters from doctors
in Tennessee and, indeed, from around
the country. At the appropriate time, I
will enter several of these letters into
the RECORD rather than take the time
now because there are Senators in the
Chamber who wish to debate this par-
ticular issue. Let me simply say that
as a physician, as majority leader, as a
representative of the people of the
great State of Tennessee, I have letters
from Paris, TN, from Athens, TN, Shel-
byville, TN, from Memphis, TN, from
obstetricians who are basically saying
there is a crisis going on and asking
that we do something about it.

I do hope the opponents of reform at
least acknowledge the severity and
gravity of the problem and don’t run
from it once again. We must acknowl-
edge the symptoms of the crisis before
we start to address its cause. Unfortu-
nately, these horror stories are truly
just the tip of the iceberg of the prob-
lems caused by our broken litigation
system. The system costs our country
directly and indirectly billions of dol-
lars—wasted dollars, I would argue—
each year. These costs are the sort of
costs that don’t find their way into let-
ters to us as elected officials or into
newspaper articles, but they hurt the
American people.

The fear of these outrageous lawsuits
forces doctors, for example, to practice
defensive medicine. Slowly, but surely,
people are understanding what defen-
sive medicine is. As a doctor, I know
these pressures all too well.

In order to avoid lawsuits—frivolous
lawsuits—and to make sure they would
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be fully protected in the event they
were called into question by an unnec-
essary or frivolous lawsuit, we find
extra tests and procedures are ordered.
They are unnecessary to the care of
that particular patient or that par-
ticular patient’s problem. It is a waste.
Yet the system we have today
incentivizes those unnecessary tests.

These extra steps add little, if any-
thing, to the quality of health care, but
they add a lot to the bottom line of
health care costs because hundreds of
thousands of doctors actually order
these unnecessary tests. The cost adds
up.
We all hear of the $700 CAT scan or
MRI scan for a routine headache that
an emergency physician orders simply
out of practicing defensive medicine. It
is no surprise to me that surveys show
75 percent or more of doctors acknowl-
edge practicing defensive medicine.

The exact number is hard to cal-
culate, but reports have put the cost of
defensive medicine at tens of billions of
dollars per year. When you realize that
three out of four doctors frequently
order tests or procedures, these total
dollar figures, indeed, are realistic. In
fact, a recent Government report esti-
mated reasonable liability reform
would save the country health care
costs of $70 billion to $126 billion per
year in defensive medicine expendi-
tures.

In addition to these massive indirect
costs, the Federal Government would
save over $14 billion directly over 10
years with comprehensive liability re-
form, according to the Congressional
Budget Office. The CBO attributes
most of these savings to the Medicare
and Medicaid programs which would
experience lower health care costs. The
Federal Government would also realize
savings from lower costs of health care
benefits for Federal employees.

The current medical litigation sys-
tem also impedes our ability to im-
prove patient safety. The threat of ex-
cessive litigation by unscrupulous law-
yers discourages doctors from openly
discussing medical errors in ways that,
if that discussion could take place,
would dramatically improve health
care delivery in this country.

These facts were outlined and well
documented in the 1999 Institute of
Medicine report ‘“To Err Is Human.”
That is why in addition to the reforms
in this bill which hopefully we will be
considering on the floor of the Senate,
most of us are strong supporters—or we
should be—of S. 720, the Patient Safety
and Quality Improvement Act. This is
vital legislation that will encourage a
culture of safety and quality by pro-
viding for voluntary reporting of pa-
tient safety data without the fear of
being sued.

Some of the opponents of the legisla-
tion we are debating today will try to
confuse the medical malpractice issue
with patient safety. If you listen close-
ly, you will hear them say, in effect,
that we need to maintain our broken
medical liability system in order to re-
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duce medical mistakes. Do not be mis-
led. This argument amounts to nothing
more than defending the status quo. In
fact, as the IOM has said, and as we
know from adopting voluntary report-
ing and learning systems in other con-
texts, such as in general aviation—
more lawsuits don’t improve quality—
they make matters worse.

Our health care system must put a
greater emphasis on preventing med-
ical errors, not hiding or surpressing
these errors due to fear of lawsuits. To
create such a system, we must pass
both patient safety legislation and liti-
gation reform. And I am committed to
passing patient safety legislation too.
It is now being blocked by at least one
Senator on the other side of the aisle
despite the fact that it has passed the
HELP committee unanimously.

Fortunately, we know how to address
the cause of the crisis because reform
measures have already succeeded at
the state level. The Healthy Mothers,
Healthy Babies Access to Care Act is
based on these reforms. It is a common
sense measure that will restore balance
to our broken litigation system in the
narrow area of OB/GYN services. It will
protect the right of the negligently in-
jured patient to sue for just compensa-
tion while curtailing lawsuit abuse.
Though this bill has a narrow scope, it
is comprehensive reform with several
critical components. Let me briefly
mention just a few key provisions.

The bill ensures that injured patients
will receive a larger percentage of their
award by limiting attorneys contin-
gency fee to a reasonable sliding scale.
For awards over $600,000, lawyers can
keep 15 percent of any payment. Cur-
rently, lawyers in many states can
take up to 40 percent of all awards and
settlements, leaving the injured pa-
tient grossly undercompensated.

The bill places a statute of limita-
tions of three years on bringing a suit.
This ensures that a suit will be brought
in a timely manner and evidence pre-
served.

The bill controls excessive awards for
noneconomic damages by placing a
$250,000 cap on these types of awards.
Noneconomic damages are subjective
awards for pain and suffering that can-
not be easily quantified. They con-
tribute greatly to the personal injury
lawyers’ lawsuit abuse. Of note, the
caps contained in this bill are ‘‘flexi-
ble” and do not preempt state law.
Thus, if a state has already defined a
different cap on noneconomic damages
or subsequently passes a different cap—
whether higher or lower—that State
designated cap prevails.

At the same time, the bill ensures
that negligently injured patients will
receive full economic damages. Eco-
nomic damages are the out-of-pocket
expenses that a victim might suffer due
to a doctor’s negligence, such as hos-
pital costs, doctor bills, long-term
care, other medical expenses, and lost
wages. When a patient is negligently
injured, they deserve full economic re-
covery.
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Experience at the State level clearly
shows that comprehensive medical li-
ability reform works. The Healthy
Mothers, Healthy Babies Access to
Care Act is modeled after California’s
Medical Injury and Compensation Re-
form Act, or MICRA, which became law
in the mid 70’s. Thanks to MICRA,
California doctors and patients have
been spared the medical liability crisis
that other states are facing. You sim-
ply don’t hear the horror stories about
OB/GYNs quitting their practice or
women unable to find an obstetrician
in California. This is true despite the
fact that it is a big State with a high
cost of living. In fact, since MICRA
passed, total insurance premiums paid
in California have risen by only 167 per-
cent while total insurance premiums
paid for the rest for the country have
risen by 505 percent—more than three
times as much.

Over the next day or two as we dis-
cuss this bill, opponents of reform will
likely go to great lengths to blame the
current crisis on insurance companies,
the stock market, the bond market,
doctors, hospitals and on and on. I fear
we will hear this crisis blamed on just
about everyone and everything except
for the true cause—the current litiga-
tion system. The system is broken.
This broken system is hurting patients
and now is the time to fix it.

I urge my colleagues to support the
Healthy Babies, Healthy Mothers Ac-
cess to Care Act. This narrowly tai-
lored, commonsense reform of our bro-
ken and inefficient medical litigation
system will be a big step in improving
our health care system for all Ameri-
cans. Passage of this measure will help
ensure access to quality health care for
women and babies, protect negligently
injured patients, and save our country
billions of dollars in health care costs
every year.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The
highly competent clerk will now report
the motion to proceed.

The legislative clerk read as follows:

Motion to proceed to the consideration of
S. 2061, a bill to improve women’s access to
health care services and provide improved
medical care by reducing the excessive bur-
den the liability system places on the deliv-
ery of obstetrical and gynecological services.

The PRESIDING OFFICER. The dis-
tinguished Senator from Alaska is rec-
ognized.

Mr. STEVENS. Mr. President, I ask
unanimous consent that I be allowed to
speak as in morning business for up to
4 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. STEVENS are
printed in Today’s RECORD under
““Morning Business.’’)

Mr. STEVENS. Mr. President, I yield
the floor.

The PRESIDING OFFICER. The dis-
tinguished Senator from New Hamp-
shire is recognized.

Mr. GREGG. Mr. President, I join
with my colleague from Alaska in con-
gratulating Senator John Glenn on the
honor he received.
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I am rising today, however, to speak
about the bill which is hopefully going
to come before the Senate and on
which the majority leader has been so
eloquent, as he often is. Especially
when there are issues concerning the
care for other people, the majority
leader has truly established a record
that is unique, certainly in the Senate,
with the hands-on experience of phys-
ically saving lives as a result of his
skills as a surgeon and a doctor. He has
decided to bring to the Senate the issue
of how we make sure women in this
country have adequate access to doc-
tors, especially during that period in
their lives when they are delivering
children.

I personally cannot think of any-
thing more important to our culture
than babies. If we were to pick omne
event in the life of a citizen of this
country—or I suspect anywhere in the
world—that really is an event of great
wonder and alters a person’s view of
the world and how they work with the
world, it is when one has a child. Cer-
tainly they want to make sure their
children are delivered in a safe way and
with the best medical help that can be
obtained.

This is why this bill is so important,
because trial lawyers do not deliver ba-
bies. Doctors deliver babies. If we do
not have enough good doctors dealing
with women who are about to deliver
or who are becoming pregnant or who
believe they wish to have a child, and
to deal with them in a manner which
allows women to have ready access so
that they do not have to drive miles in
order to see their doctor or they do not
have to wait days in order to see a doc-
tor because there are not any avail-
able, if we do not have that structure
in our society then we put at risk our
ability as a society to have healthy
children and to have mothers who are
comfortable and feel safe about the ex-
perience of childbirth. That is some-
thing that is serious.

Regrettably, that is where we have
arrived as a society. Whether we like it
or not, we have arrived at a time where
women in this country are at signifi-
cant risk of not being able to see a
baby doctor because the baby doctors
in this country are being driven out of
the business by the cost of their errors
and omissions insurance. That insur-
ance has skyrocketed dramatically in
the last few years as a result of law-
suits, and further in my statement I
will get into some specific statistics
that will show why these lawsuits are
occurring and what their impact has
been on the actual ability of doctors to
practice, in a statistical term.

All of us who work in this area of
trying to address the concerns of get-
ting women decent access to doctors so
they can have children safely have
heard stories and anecdotes which are
so regrettably consistent in the sad-
ness of the tales that there has to be a
great deal of truth to them. It is also
supported by the numbers and statis-
tics.
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Last week I had the chance to meet
with four obstetricians in New Hamp-
shire. Two of them had to get out of
the business of delivering babies. It was
the favorite part of their practice.
They were OB/GYNs. The cost of their
insurance had increased so dramati-
cally they could no longer afford to go
into the operating room and deliver a
child. Neither of those two doctors had
ever had a claim against them relative
to the children they had delivered be-
fore they gave up the practice, and
they delivered quite a few.

Two of the other doctors were still
delivering babies, but they had signifi-
cantly curtailed their practice or their
practice had been dramatically im-
pacted by the cost of their insurance.
One doctor told us everything he
earned in the first 5 months of his prac-
tice every year went to pay his insur-
ance premiums relative to a potential
claim against him, and he never had a
claim against him personally. There
had never been a claim. Yet his pre-
miums had jumped over 100 percent in
the last 3 years. He was finding it very
difficult to stay in the business of de-
livering children, but because he was
the only doctor in that part of our
State who was really doing that, he
felt a social obligation to continue de-
livering babies, as well as the fact that
he personally loved the practice of de-
livering babies. It was getting to a
point where he was not sure how much
longer he could do this.

Also at this meeting there were two
doctors who should have been there but
were not because they had left the
practice. They were two doctors from
northern New Hampshire, which is a
rural part of our State. They are no
longer practicing and delivering our
children. As a result, there is no doctor
in northern New Hampshire today who
delivers babies. There is no OB/GYN be-
cause they have been driven out of the
practice of medicine. Those two doc-
tors have left the practice in that area.
One moved to another State and the
other simply dropped the business of
delivering babies.

The stories go on. They are real and
they impact real people. In order to see
a doctor, a woman in northern New
Hampshire today who is pregnant has
to now drive from Colebrook, NH, prob-
ably down to Hanover, NH, or at least
down to Littleton at the closest, which
is a long drive. It is a curvy road and in
the winter it is a difficult drive. Even
though people are comfortable driving
in the winter in New England and in
New Hampshire, we can get some seri-
ous snow and ice and it can be very
testy and sometimes one cannot even
get through because the snow cannot
get removed in time or it is too heavy.
So that woman is at risk, and it is not
just in New Hampshire.

This is a photograph of a woman
from Arizona named Melinda Sallard.
She was forced to drive about 45 miles
in order to deliver her child. In the
first 2 blocks, they drove by the hos-
pital that was next door to their house,
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but there was no OB/GYN doctor there
because they had given up the practice,
so she had to drive 45 miles to the hos-
pital. On the way, she had the baby in
Arizona. The baby’s heartbeat had ac-
tually stopped while she delivered it in
the car, and while her husband kept
driving to the hospital, she was able to
start the baby’s heartbeat again and
the baby survived. Now we see the pho-
tograph, but it was risky and it was
traumatic. She should have had a doc-
tor in the hospital that was almost
next door to her house, but she did not.
She did not because the doctors in that
hospital had to give up the practice.

We have Dr. Schmitt, one of the best
doctors in North Carolina, according to
the patients who saw him deliver ba-
bies, who loved the practice, but be-
cause the cost of his insurance went up
so much as a result of the potential of
a suit, of which I understand he had
never had any, he had to give up the
practice. This is a picture of the doctor
and I think just about the last child he
delivered. The child is not very happy
about being the last child he delivered.
He does not have a smile on his face.
He wanted the doctor to deliver other
children. Dr. Schmitt had to give up
the practice. He actually moved be-
cause he could not maintain the pre-
miums that were driving up costs so
extraordinarily.

What is causing this? Essentially, it
is being caused by lawsuits, many of
them frivolous. In fact, there is a sta-
tistic that says only 4 percent of the
lawsuits against OB/GYNs have a re-
covery. The rest are frivolous—not all
frivolous, maybe, but the majority are.
The rest don’t lead to any recovery at
all. But as a result of those 4 percent of
lawsuits getting astronomical recov-
eries, the whole pool of coverage costs
for all baby doctors has increased so
dramatically that they have been driv-
en out of the business or they have
been put in a position where they can
no longer deliver children in a manner
which is either fair or accessible for
many women.

We are at serious risk of having this
discipline so contracted that we will
end up rationing care in this area,
which could be very serious and unfor-
tunate for women. It is a function of
the fact that our legal system has run
amok relative to baby doctors and the
women who need to see those baby doc-
tors. I have heard our candidates from
the other side of the aisle, both of
whom are Members of this body—I
have heard Senator KERRY say: I have
spent my career fighting against spe-
cial interests. I think he has said that
almost every day, but that is a direct
quote from the newspaper where he
said it in Boston. ‘I spent my career
fighting against special interests.”

Where is he fighting for these
women? Where is he when these women
want to see a OB/GYN and they can’t?
I suggest maybe he is fighting for the
special interests on the other side of
the coin, those who are the trial law-
yers. For some reason the trial lawyers
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appear to have the ear of the major-
ity—not the majority but of enough so
we cannot even hear about this bill on
the floor much less vote on it. We
should at least be able to take up the
bill. But, no, no, the trial lawyers
aren’t going to let us take up this bill.
We are not even going to be allowed to
debate it on the floor and have votes on
amendments.

Maybe some who spent their career
fighting special interests could come
down to this floor and explain that one
to me. Explain to me why Dr. Schmitt
isn’t practicing medicine anymore.
There is somebody who needs someone
to fight for him. Explain to me why
Mrs. Sallard had to drive 45 miles and
have her baby in the car. Explain to me
why we don’t have a doctor in
Colebrook, NH, who will deliver babies
or see people when they want to have
babies. Explain that to me if you want
to talk about fighting special interests
or maybe come down and explain to me
why trial lawyers are right. Then you
say you fight against special interests.
There is an irony there.

I have heard Senator EDWARDS say:
“I want to make health care a birth-
right for every single child born in this
country.” That is Senator EDWARDS in
the Des Moines Register—‘‘every single
child born in this country.” Senator,
come down and explain to us how chil-
dren are going to be born if their moth-
er cannot see a doctor. What type of
risk is that child going to be at when
they are born if the mother cannot see
a doctor in Colebrook?

This bill is being held up because
there are interests out there that do
not want to bring this issue to the floor
of the Senate even for debate. They
just want to stiff-arm it on behalf of an
interest in this country which believes
that it should have the right to bring
these suits but has, as I said, 96 percent
of them thrown out of court and in the
same manner throws out of the deliv-
ery room the doctors, throws out the
women to be on their own to look for a
doctor miles away, at great inconven-
ience.

This is a battle of special interests.
My special interest in this one happens
to be babies and mothers. Somebody
else’s special interest happens to be the
trial bar. I am happy to defend this
special interest, babies and mothers, on
the Senate floor today. I would like to
know why the other side is not willing
to let us have this bill come forward.

Let’s get into some specifics about
the size of the problem. The next chart
we have shows the cover of Newsweek,
which ran a very good piece on ‘‘Law-
suit Hell, How Fear of Litigation is
Paralyzing Our Professionals.” Right
in the middle is a doctor. It could be a
midwife. Remember, midwives are as
much affected by this as doctors. But
essentially it is those people you see
when you most need them, and espe-
cially if you are a woman and you want
to have children. That person’s career
is paralyzed, and as a result of their ca-
reer being paralyzed, our ability to get
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adequate health care is paralyzed. It is
a good story. I recommend it to every-
body.

I want to make the point this is
about women and it is about women’s
right to access decent health care. So
speaking on behalf of that special in-
terest—I know Senator KERRY is fight-
ing against special interests, and he is
probably fighting against this special
interest, but I want to put something
on the record. I don’t want to put it in
the RECORD because we will ruin the
RECORD, but I want to mention that we
have 85,000 petitions. Eighty-five thou-
sand women have signed petitions ask-
ing that we at least consider this bill,
where we at least get a vote on wheth-
er or not their doctors can have some
protection. Eighty-five thousand
women want to see a doctor, want to be
safe when they get into those child-
bearing years. They want to have the
opportunity to have safe medical care.

So we have brought those petitions
here today. I am obviously not going to
put them in the RECORD. I don’t want
the American taxpayer to have the ex-
pense of printing this. But I want to
make it clear this is about real people,
women who need health care, and espe-
cially need it when they are about to
have children.

The extent of this crisis is signifi-
cant. It is not limited to New Hamp-
shire, although New Hampshire has a
very definite problem. The American
Medical Association has developed this
chart which Tbasically color-codes
States on the effect of the medical 1li-
ability crisis on the availability of doc-
tors. There are a number of States in
this country where it is getting to be
critical, where you are in a crisis mode
if you want to see a doctor because you
may not be able to see one. Those are
the States in red.

If you recall, in West Virginia the
doctors actually weren’t available for
some time because of that issue. In
Pennsylvania the same problem arose.
It arose in State after State, large
States with large populations: Florida,
Texas, Pennsylvania, Ohio, Missouri,
and smaller States, too, such as Wyo-
ming. Every one of those red States is
in crisis. That means there is a real
problem, that you may not be able to
see a doctor when you want to have a
child or getting to see that doctor will
be difficult.

The yellow States are the ones mov-
ing toward crisis. This is not an abat-
ing problem; it is a growing problem.
Only the white States, and there are
very few of them, have been able to get
their acts together, and we will find
out why in a few minutes when we
start talking about what States have
passed limitations on liability insur-
ance, and that being the issue.

I want to take a specific look at a
specific State which is in crisis: New
York. New York State—I just picked
New York out arbitrarily—is in crisis.
This is for baby doctors. There are
seven counties in New York where
there are no obstetricians, where, if
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you are an expectant mother and you
want to go see a doctor, you cannot
stay in the county you are in. Some of
those counties have a fairly high deliv-
ery rate: 200 in this county, 289, 215, 322
children. This is on an annual basis.

Then there are a number of other
counties which only have one obstetri-
cian, and some of those counties have
even larger numbers of delivery rates.
So you are dealing with some people
who are having to drive a heck of a
long way in order to see a doctor. And
New York State can get pretty cold
and snowy, especially around Buffalo
and Syracuse, where, as far as I can
tell, it always snows except for in June
and July. In any event, it can be hard
to drive if you are an expectant moth-
er. You can be under a lot of pressure
to get to those doctors.

It is not that they can’t practice in
those counties; it is that they cannot
afford to practice in those counties.
Why can’t they? This problem is a
uniquely rural problem in some ways.
In order to pay that insurance pre-
mium, which is so high and has gotten
so extraordinarily high over the last
few years—in order to pay that pre-
mium you basically have to deliver a
lot of babies.

If a doctor has a practice in a rural
area, not generating a huge amount of
births, then you cannot work hard
enough or deliver enough births to pay
your premium. The doctor I mentioned
from Laconia, NH—by our standards a
fairly populous area of our State; not
overly populated but a fairly decent
community—has to work 5 months to
pay just his insurance premium. If he
were working in Colebrook, obviously,
he would have had to work all year to
pay the insurance premium and then
he would not have earned enough to
pay the premium. That is why we have
no OB/GYN in Colebrook, NH. There
are not enough babies being delivered.
The premiums have gone up so radi-
cally they cannot afford to continue to
practice.

I am sure there are a lot of places in
the Presiding Officer’s State of Kansas
which have the exact problem. I know
parts of Kansas are reasonably rural.
Those folks probably have to drive a
long way to see a doctor. Kansas is a
big State compared to New Hampshire.
It is flat, so it is an easy drive, but still
it is a long drive.

Let’s talk about some of the statis-
tics so this is not just anecdotal: 72
percent of the OB/GYN doctors in
Pennsylvania surveyed have changed
their practice to reduce their liabil-
ity—that means they have stopped de-
livering babies; 75 percent of the OB/
GYN doctors in West Virginia, as well;
71 percent in Kentucky. There are dra-
matic drops in doctors willing to de-
liver babies or do any high-risk proce-
dures at all.

OB/GYN doctors in New Hampshire
experienced a 100-percent increase in
premiums within 3 years. That is a
staggering number. As I mentioned
earlier, only 4 percent of the lawsuits
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brought relative to OB/GYN practices
actually lead to recovery. That is stag-
gering because it shows there are a lot
of frivolous lawsuits.

What is the way to resolve this?
There are a lot of moving parts in the
health care question. I am not saying
the only issue that affects costs that
the OB/GYN doctor incurs during their
practice is the liability issue, the in-
surance issue, the issue driven by law-
suits which have no relationship to a
doctor’s practice because the doctor
has never been sued. There are other
factors. There is technology, hospital
associations, all sorts of factors. Obvi-
ously, the insurance industry has gone
through some significant adjustments,
especially in the rate of return on in-
vestments as a result. But we know the
single most significant factor by far is
the increase in costs of the insurance
policy. That is the item that is most
affecting the ability of the doctors to
continue to practice.

We also know those States which
have taken action in this area have ac-
tually been able to control the costs so
the doctors are no longer feeling pres-
sure at that level. The best example is
California. Liability reform occurred in
California, with caps, in 1977. As a re-
sult, in the California cost increase ex-
perience, premiums have gone up 182
percent compared with the rest of the
United States, which has gone up 573
percent. The chart shows the dif-
ference. It reflects the fact that if you
put in a responsible approach to pre-
miums to liability insurance, you can
control the rate of growth of the cost
and, as a result, you can create more
availability of doctors and more afford-
able health care.

This chart shows that reform works.
The bottom line reflects obstetrics.
The first two areas, Los Angeles and
Denver, have in place laws which limit
recovery in the area of pain and suf-
fering. Their basic premium for a pol-
icy of $1 million/$3 million is $54,000
and $33,000. The next four jurisdictions
do not have those laws: New York, Las
Vegas, Chicago, and Miami. Premiums
in Miami are almost four times higher
than Los Angeles, which would be a
comparable city, and about seven times
higher than Colorado; Chicago, two
times higher; Las Vegas, two times
higher; New York, 1% times higher
than Los Angeles; two times higher
than Denver. That reflects the fact
that if you put in responsible reform in
the area of liability insurance you can
control those premium costs.

What is responsible reform? It is re-
form that addresses the primary con-
cerns of a person who is injured but
also addresses the fact that we have a
large number of frivolous Ilawsuits
being brought and a large number of
lawsuits leading to extraordinary re-
coveries, which costs are being passed
on to all the OB/GYN baby doctors in
this country. As a result, baby doctors
who have absolutely no history of mal-
practice are forced out of practice and
mothers are not able to see their doc-
tors and are being limited in access.
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This bill tries to address that. First,
it says right off the top that a State
has the right to make a decision on
what the cap will be. We have essen-
tially addressed this issue of States
rights. We put in a cap that if a State
wants to go above it they can go above
it; if they want to go below it, they can
go below. We also say there is no limi-
tation on recovery for medical costs.

There was a recent decision where,
unfortunately, there was a severe in-
jury and the child would need medical
care for years. The bill came to some-
thing like $18 million. That would be
an award that could occur if that was
the child’s medical costs; that could be
recovered—whether $18 million, $10
million, $5 million, even more, $20 mil-
lion. Hopefully, that will not happen
too often but if it does the parents
have a right to that recovery.

As to lost compensation, if the moth-
er is injured and there is a loss of com-
pensation, if she has a job that she can
no longer go back to or is limited in
her ability to get a job, there is abso-
lutely no limit as to what the recovery
is relative to her compensation. If she
is going to have a lifetime expectancy
earning of $10 million, discounted to
whatever that is, she gets that recov-
ery.

What we do not have in this bill, or
what we try to cap because this is
where the costs have gone out of con-
trol, this is what is driving the pre-
mium rates, is a limit on pain and suf-
fering, which is basically the money
that is thrown on top. Pain and suf-
fering is what a jury feels when they
hear a sad story that they think de-
serves an extra bonus award. That is
limited to $250,000 under this bill. That
is a reasonable limit. Most States are
at that number that have acted in this
area. But if a State wants to go above
that area, it can step out of that and
pass a higher amount.

The practical effect of this bill,
should it pass, is that the 85,000 women
who have written to us, the literally
hundreds of thousands of women who
are worried whether they will have a
good doctor to see or even whether
they will be able to see a doctor or
whether they will have to drive many,
many miles to see a doctor, putting
themselves at risk, those women’s con-
cerns will be addressed to some degree
because we will make practicing medi-
cine in the area of delivering babies af-
fordable again. We can get a doctor
back in Colebrook. A doctor will not
have to work 4 or 5 months of the year
just to pay his or her premium. Doc-
tors who love to deliver babies in
Dover, NH, will be able to get back into
the business of delivering babies be-
cause they will be able to afford the
premium.

That is what this is all about. It is
about giving women the opportunity to
have access to good doctors who can
deliver babies and have those babies be
healthy. Why we are not even going to
be allowed to vote on going to this bill
is beyond me, but that, I understand, is
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a position the Democratic leadership
has taken. It seems ironic in the face of
Senator EDWARDS’ statement, which I
will read again, as the potential stand-
ard bearer of his party: “I want to
make health care a birthright for every
single child born in the country.”

It is going to be hard for children to
be born if they cannot see baby doc-
tors. I do not understand why we can-
not at least debate this issue on the
Senate floor and have a vote on it. Sen-
ator KERRY would appear to want to do
this because he wants to fight special
interests. Well, I want to promote this
special interest—which is children,
mothers, expectant mothers, and doc-
tors who deliver babies. So if the other
side wishes to oppose those three con-
stituencies, that is their choice. But I
think they need to explain to us why it
is good for a mother, good for a baby,
or good for a baby doctor that the prac-
tice of medicine is being curtailed in
this country in the very critical dis-
cipline of obstetrics.

Mr. President, I understand the Sen-
ator from Vermont wants the floor so I
yield.

The PRESIDING OFFICER. The dis-
tinguished Senator from Vermont is
recognized.

Mr. LEAHY. Mr. President, I thank
the distinguished Senator from Kansas,
the Presiding Officer. And I thank my
friend from New Hampshire for his
usual courtesy in allowing me to have
the floor. I will talk about the same
issue.

I am really disappointed there seems
to be politics being played in this med-
ical malpractice insurance debate. I
feel a little bit like Claude Rains in
““‘Casablanca.” I feel like saying: I am
shocked—shocked—in an election year
we may find politics being played on
what we all acknowledge is a serious
matter.

What we have before us is a one-size-
fits-all bill. It is a one-size-fits-all bill
for a problem that varies greatly from
State to State. This bill would actually
encroach on the rights of every State—
my State of Vermont, the distin-
guished Presiding Officer’s State of
Kansas, the State of New Hampshire,
all others. It would yank away from
our States legal rights and legal re-
sponsibilities they now have. And if
history is any kind of a predictor, they
would take those rights away forever. 1
think we have to show great care in
the Senate when we want to so trample
the rights of our individual States.

The American public assumes the 100
Members of the U.S. Senate—if they
are going to do something to dras-
tically change the lives of people in all
50 States, if they are going to dras-
tically step in and set aside the legisla-
tures of the 50 States—would do it only
after careful consideration. But instead
we have short-circuited our own proce-
dure. Usually, when we have a bill, as
everybody knows from civics 101, it is
introduced, it is sent to the appro-
priate committees, hearings are held,
debate is held in the committees,
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amendments are voted on, and then it
is sent to the floor—but people have
had a chance, both for and against the
bill, to come in and testify.

Certainly, the Governors of the var-
ious States would have a chance to
come in and say either we want you to
just trample our rights and trample
our legislature, trample our own au-
thority or we do not. In this case, that
did not happen. In this case, the bill
was just written up in a couple lob-
bying shops down on K Street and
brought up here for people willing to
introduce it at the request of those lob-
byists. And instead of letting States
find solutions that are best for their
citizens, the Republican majority pre-
fers this attempt to tally points on
some election year political scoreboard
for what are powerful special interests,
but they are going to do it at the
public’s expense.

Instead of looking at the big picture,
the overly broad antitrust immunity
that the insurance companies get, or
the fact that a lot of insurance compa-
nies made a lot of poor calls in the
stock market and lost a lot of money
and are now saying, well, the doctors
can pay higher premiums to pay it
back—instead of looking at ways to re-
duce medical errors so there would be
less suits—what they have said is that
we have to help these big insurance
companies—not help the individual
States, not help the people involved.
We will help the insurance companies.

No matter they are unwilling to
clamp down and ask for higher medical
standards, no matter they have lost
billions playing the roulette wheels in
the stock market, no matter they do
not want to debate, it is an election
year and their lobbyists came up and
said we really want this bill, so here it
is.

Here is a bill that would take a chain
saw to the legal rights of the American
people and to the prerogatives of each
of the 50 States that we take an oath to
represent in the Senate. It has been
tried before. It did not work. This time
the bill is limited to obstetrical and
gynecological care. Actually, it is not
just making sure the insurance compa-
nies are helped out. But what the ma-
jority says and what the lobbyists say
is they want to limit the legal rights of
the most vulnerable patients: mothers
and infants. It is unfortunate because
we do have a health care system that is
in crisis. We hear that so often that the
force of it tends to diminish, but that
truth is one we have to confront. The
crisis is one that has to be tackled and
solved.

Dramatically rising medical mal-
practice insurance rates are forcing
some doctors to abandon their prac-
tices or to cross State lines where it
might cost less. So many times, of
course, these insurance rates have gone
up even though there have been no
cases that would indicate why they
have.

Patients who need care in high-risk
specialties, such as obstetrics, and pa-
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tients in areas that are already under-
served, such as many rural commu-
nities in my State and the Presiding
Officer’s State, are too often left with-
out adequate care.

What I find amazing is that here we
are, the richest and most powerful Na-
tion on Earth, and instead of simply
being able to do what most Democratic
nations do—that we would assure ac-
cess to quality health care for all our
citizens—we are saying: No, we will
allow our doctors and our providers to
be driven from their calling by the ma-
nipulations of some of the insurance
companies.

That is why I was hoping we would
have a real debate, we would have real
hearings, to find out what is hap-
pening, that we would find out what
happens when you give antitrust im-
munity to the insurance companies to
set rates however they might want.

Different States, though, have dif-
ferent experiences with medical mal-
practice insurance. Many of these
States are not seeing rates skyrocket,
but the State’s insurance remains
largely a State-regulated industry. Are
we going to say that even for those
States that have much lower insurance
rates, we are going to say, tough, no
matter what you have been doing, no
matter what you did to make things
work right, tough, because we are
going to throw that all out. We are just
going to wipe you off the books. We are
going to wipe off your State control be-
cause we, the 100 Members of the Sen-
ate, understand it so much better than
you possibly could. We know so much
better than your 50 Governors, your 50
legislatures, and we know it so well we
are able to do this without any hear-
ings, without any discussions, without
any work from the outside?

We are able to do it because we are
U.S. Senators. And we know that what
was handed to us by the lobbyists when
they drafted this bill must be right be-
cause, after all, they come to our fund-
raisers.

I don’t think it should be that way. I
don’t think that my own State of
Vermont should be set aside when our
Governor and our legislature are work-
ing to try to find the best solution for
our small State.

I think of the one time we did have a
hearing on this in the Senate Judiciary
Committee—not this bill but a prede-
cessor bill—when Linda McDougall
came here. It was pretty tragic. She
told us that she had had a double mas-
tectomy because they made a mistake.
She wasn’t supposed to have had any
mastectomy, but somebody read the
papers wrong and that is what hap-
pened.

If the Senate is able to pass this bill
and get it signed into law, she would
still be allowed to recover, for what
was gross negligence, a total of
$250,000. That is about what Senators
make in around a year and a half.
Which do you think she would rather
have? Would she rather have her body
back intact or the $250,000? Please.
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Arbitrarily limiting injured patients’
remedies under the law without ad-
dressing systemwide medical errors
that result in patient harm and death
is a recipe for failure. We should be
asking what were the things that went
wrong; how did these things happen
that such a terrible mistake was made?

We are fortunate in this Nation to
have many highly qualified medical
professionals. I think in my own little
State of Vermont how fortunate we are
to have extremely good physicians. Un-
fortunately, sometimes even good doc-
tors make errors. If there is no pres-
sure on the insurance companies, no
pressure on the medical societies to
keep the standards up, why should they
go up? If the Senate, in its infinite wis-
dom, can take a lobbyist bill and just
pass it and stop them from having to
worry, why should they worry?

We must do all we can to support the
men and women who commit their pro-
fessional lives to caring for others, but
we must also ensure that patients have
access to adequate remedies if they re-
ceive inadequate care.

Let’s understand, notwithstanding
what the insurance companies’ lobby-
ists tell us, high malpractice insurance
premiums are not the direct result of
malpractice lawsuit verdicts. They are
the result of investment decisions by
the insurance companies and business
models geared toward ever increasing
profits, as well as the cyclical hard-
ening of the liability insurance mar-
ket. In cases where insurers made a bad
investment and experienced the same
disappointment from Wall Street that
many other Americans have, it should
not be able to recoup its losses from
the doctors it ensures. The insurance
company should bear the burden of its
own business model, just as every other
business in this country ought to do.

A nationwide arbitrary capping—
with no hearings—of awards available
to victims, as the Republican majority
has proposed, should not be the first
and only solution turned to in a tough
medical malpractice insurance market.

I might ask my friends, does anybody
think if we pass this bill, if we override
the legislatures of Texas or New Hamp-
shire, Ohio, Vermont, or anywhere else,
if we override all those legislatures and
pass what the lobbyists and the fund-
raisers have asked us to pass here—this
bill, with no hearings, no committee
work, just came from the pens of K
Street, I suppose—does anybody think
if we pass this pig in a poke that these
medical malpractice rates are going to
come down? Come on. I have a bridge
in Brooklyn to sell you if you believe
that.

We can pass this. We can help the in-
surance companies out of their bad in-
vestments. We can make sure that peo-
ple who have been severely injured
through medical malpractice are un-
able to recover for it. We can do all
those things. But I guarantee you, the
rates will not come down. We have seen
enough other times when we passed
special interest legislation supposedly
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to help consumers and it has helped
businesses. It has not helped the con-
sumers.

What we ought to be doing is con-
ducting thoughtful and collaborative
consideration in committee that might
achieve a sensible solution that is fair
to patients, that supports our medical
professionals and their ability to prac-
tice. I suggest one thing we might do is
take away the blanket exemption from
Federal antitrust laws that the insur-
ance industry has. Insurers have for
years had this novel exemption that
nobody else has enjoyed. The
McCarran-Ferguson Act permits insur-
ance companies to operate without
being subject to most of the Federal
antitrust laws. Do you think our Na-
tion’s physicians, our doctors and their
patients, have benefited by allowing
the insurance companies to operate
without being subject to most of our
antitrust laws? Of course, they have
not. They have not used this exemption
from antitrust laws to benefit the pa-
tients. They have not used it to benefit
the doctors they insure. They have
used it to benefit themselves.

With this antitrust exemption, they
can collude to set rates, resulting in
higher premiums, certainly higher
than real competition would achieve.
And because of the exemption, law en-
forcement officials can’t even inves-
tigate the collusion.

If we want to do something, let’s get
rid of the antitrust exemption that
let’s them set doctors’ premiums any-
where they want. Let’s get rid of the
antitrust exemption that allows them
to recoup their losses in the stock mar-
ket—not losses for malpractice cases—
by just charging ever higher premiums.

More than a year ago, I introduced
the Medical Malpractice Insurance
Antitrust Act, S. 352. Senators REID,
KENNEDY, DURBIN, EDWARDS, ROCKE-
FELLER, FEINGOLD, BOXER, and CORZINE
cosponsored the legislation. It would
modify McCarran-Ferguson with re-
spect to medical malpractice insurance
and then only for the most pernicious
antitrust offenses: price fixing, bid rig-
ging, and market allocation. These are
the anticompetitive things that affect
premiums.

I can’t imagine how anybody could
object to a prohibition on insurance
carriers fixing prices or dividing terri-
tories. After all, all the other indus-
tries in our Nation have to abide by
these laws or they pay the con-
sequences. So we will find out who
really carries sway here. Is it the in-
surance companies and their lobbyists
or is there some indication that the
American people may still have a voice
in the Senate?

Let’s find out what happens when we
bring up an amendment to remove the
antitrust exemption these insurance
companies now have. This legislation
languished for a long time. We actually
had hearings on this. But the one that
is written downtown comes straight to
the floor.

If we are really serious about con-
trolling rising medical malpractice in-
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surance premiums, we have to limit
the broad exemption to Federal anti-
trust law and promote real competition
in the insurance industry, and work at
reducing medical errors across the
health care system. This partisan bill
doesn’t do that.

This partisan bill is designed to be a
talking point for fundraisers. It is not
designed to help doctors in rural, un-
derserved areas to be able to pay their
medical malpractice insurance. It
doesn’t help the women and children in
this country who need these medical
specialties. It may help insurance com-
panies and fundraisers, but it doesn’t
help anybody. If we are going to pass
something, let’s pass something real.

I see my good friend from Texas and
my friend from Ohio on the floor. When
I started speaking, there was nobody
else seeking recognition. My good
friend, Senator GREGG, was Kkind
enough to yield when I came here. I
will be speaking more on this, but I
will yield to whichever Senator wants
the floor.

The PRESIDING OFFICER (Mr.
SUNUNU). The Senator from Texas is
recognized.

Mr. CORNYN. Mr. President, I ask
unanimous consent to be added as a co-
sponsor of the Healthy Mothers and
Healthy Babies Access to Care Act of
2003.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CORNYN. Mr. President, I am
happy the majority leader has seen fit
to bring this important issue to the
floor. I will have some specific com-
ments about the bill in just a moment.

I believe our civil justice system is
badly broken insofar as it serves the
interests of the few at the expense of
the many. What I mean by that is our
system of resolving civil disputes,
whether they be medical malpractice
lawsuits, or automobile accident cases,
or any other kind of ordinary bread-
and-butter lawsuit you see decided in
courthouses across this country, in
which citizens volunteer to give up a
substantial amount of their time, that
this process takes too long and it is too
expensive to serve the interests of jus-
tice. It discourages those who have
meritorious claims from even bringing
those claims because they don’t want
to endure the time or expense. It too
often benefits the very few at the ex-
pense of the rest of the public.

Particularly, the benefit is to a hand-
ful of lawyers. I must say, I am proud
to be a lawyer. I practiced law a long
time before I was a judge presiding
over a trial court in San Antonio, TX,
for 6 years and serving on the Texas
Supreme Court for 7 years. I am proud
to be a lawyer.

The problem is we have a handful of
lawyers who are literally the tail wag-
ging the dog on this and other reform
issues that are so important to restor-
ing public confidence in our civil jus-
tice system and making sure that rath-
er than serving the interests of the few,
the interests of the general public are
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served by the way in which we handle
disputes like medical liability cases
and other tort litigation.

We have in this country what some
have called the ‘‘sporting theory’ of
justice. We have an adversary system,
where each side retains a champion and
we go in and we have a clash between
these adversaries in court, and the the-
ory is—and in many respects it works
well—the impartial jury decides the
facts and the judge applies the law, and
then we have a judgment in the dis-
pute. It is a way of resolving our dis-
putes without violence, in a way that
seems to satisfy the public generally.
But the problem is in modern-day liti-
gation—and nowhere is this more prev-
alent than in the area of medical liabil-
ity litigation—the interest of the per-
son who is harmed is not truly para-
mount in consideration in terms of the
way the system works. In fact, many
times, it is the patient who may be in-
jured or harmed who receives actually
less money than the lawyer who brings
the lawsuit.

As you know, many of these lawsuits
are handled on a contingency fee basis.
In other words, the lawyer who brings
the lawsuit will represent a client in
court—a patient in this instance—and
say, well, if I represent you, then I will
take 50 percent of everything you re-
cover. It won’t cost you a penny if I
don’t recover anything, but if I do, I
will recover 50 cents off the top of
every dollar you recover. Of course,
there are other expenses associated
with this kind of lawsuit, such as the
hiring of expert witnesses, court costs,
and the like.

Too often, what happens in these
cases is the lawyer ends up the one
walking out of the courtroom with the
most money, not the injured party, not
the person for whose benefit a lawsuit
is brought. To me, that simply turns
our civil justice system on its ear. It
calls into question whether this is a
system of resolving disputes in a way
that serves the interests of the public;
or does it, as it appears too often, serve
the interests of a handful of personal
injury lawyers who make their living
bringing this kind of lawsuit.

There is another aspect of this as
well. In our civil justice system, we
know almost anybody can file a law-
suit for virtually anything. If you can
get a lawyer to file a lawsuit, then you
can sue someone for a small fee, where-
by the clerk will serve the papers on
the defendant, and typically the de-
fendant will have to hire a lawyer to
represent them. At this point, there is
no determination made that there is
any merit to that lawsuit. Well, what
happens too often is the very nature of
being able to file that lawsuit without
any determination if there is any merit
at all leads to a form of legalized extor-
tion, because the person who has been
sued has no recourse but to hire some-
one to defend them. Even if they end
up winning the lawsuit, even if the law-
suit filed is dismissed ultimately, there
is no recourse for that defendant who
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has been wrongfully sued or sued in a
frivolous lawsuit.

This, too, adds to the expense of ordi-
nary litigation and makes very little
sense to me or, I think, to a lot of peo-
ple. I think the more the public under-
stands who it is who benefits from the
current state of our civil justice sys-
tem, our tort system, our medical li-
ability system, the more the people
will understand it is not them, not the
injured patients, not those whom the
system is designed to benefit; it is for
those who filed the lawsuits, the law-
yers who represent those folks. Unfor-
tunately, because of the costs associ-
ated with just the expense of litigation,
we know too often those persons who
are sued will make what is known in
the profession as a nuisance settle-
ment. In other words, they will say,
well, it is going to cost me tens of
thousands of dollars just to defend my-
self against a frivolous lawsuit. Rather
than defend myself and win the law-
suit, but end up $100,000 out of pocket,
or whatever the cost may be, I will pay
you $5,000 or $10,000 to simply have it
20 away.

Unfortunately, you can see why the
financial incentives tend to favor nui-
sance settlements of lawsuits which,
unfortunately, have the unintended im-
pact of encouraging further litigation
and other lawsuits even when they are
frivolous. We need to do something
about it. I join the senior Senator from
New Hampshire who said we need some
meaningful medical liability reform.
We need to make sure that it is not the
lawyers who bring these lawsuits who
benefit but, indeed, the public. No-
where is this a greater concern than
when it comes to access to health care
and medical liability lawsuits.

Last fall, I spoke in this Chamber,
along with others, in support of broad-
based medical liability reform. Today I
rise to speak in favor of this narrow,
but very important, bill that deals
with women’s access to physicians who
will deliver their babies, access which
has been damaged terribly by the cur-
rent dysfunctional way in which we re-
solve disputes about medical liability.

The change we argued for last fall
and this change as well would dras-
tically reduce the cost of health care
by reducing frivolous claims and elimi-
nating the need to pay extraordinary
amounts of money for medical liability
insurance.

Unfortunately, we failed to pass
meaningful reform. We have heard—I
heard the Senator from Vermont men-
tion this a moment ago—that the real
culprit in all this is the insurance com-
panies; it is not the lawyers who ben-
efit disproportionately from the status
quo; we know it is not the patients who
do not benefit very often; and we know
people who seek access to health care
are denied access to that health care
because of this dysfunctional system.
The Senator said it is the insurance
companies.

I take second chair to no one in say-
ing that if, in fact, he can point to
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abuses perpetrated by insurance com-
panies or anyone else, we certainly
ought to take up that issue. But I be-
lieve the motivation is really one to
create a diversionary tactic, a smoke-
screen, if you will, to say it is not the
lawyers, it is not us, Heaven forbid, it
is not the women who want their ba-
bies delivered, it is the insurance com-
panies. We have heard this time and
time again when, in fact, I believe the
empirical evidence that has been pro-
duced in my State and other States
shows that, in the end, insurance com-
panies, which are typically subject to
strict State regulations, are having to
play a lottery game, a sort of game of
roulette. They don’t know what the
rules are because they change with
every million-dollar, multimillion-dol-
lar, tens-of-million-dollar judgments in
lawsuits. So they charge an insurance
premium, just like we pay for home-
owners insurance or renter’s insurance
or any other kind of insurance, and ul-
timately that cost is passed on to the
consumer. In this case, the consumer of
that insurance, the one who pays that
premium, is the physician who wants
to practice medicine, who wants to
dedicate their life to the interests of
people who are sick and who need their
help—in this case, mothers who need
access to good baby doctors so they
know the baby they have carried for all
these months will be delivered safely
and will be healthy.

The good news I guess, if we can find
any good news in this sordid situation
in which we find ourselves, where these
lawyers who benefit from the status
quo are the ones who are calling out
the tune and having others dance to
the tune they have called out, is that
some of the States are stepping up;
they are not waiting on a solution from
Washington, DC, and that is a good
thing.

As someone who believes that local
government and State government
tends to be more responsive because it
is closer to the people they serve, than
for the Federal Government, I think it
is good that the States are stepping up,
but this is not strictly a State prob-
lem.

When we consider how much money
we appropriate each year—we just
passed a $400 billion Medicare bill
which is now estimated to cost more
than $100 billion more than that over 10
years—when you think about Medicare,
when you think about Medicaid, when
you think about S-CHIPS, the Federal
taxpayer—in other words, everyone
who earns a wage in the United
States—subsidizes this broken medical
liability system because much of the
costs associated with health care today
are due to either counting in what this
rapidly increasing cost is in terms of
determining what a fee for a service is
or otherwise having to suffer the con-
sequences when doctors simply pull up
stakes and move out of their State,
leaving mothers, in this case, who want
a doctor to deliver their baby in the
lurch.
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In my own State, out of 254 counties,
there are 154 counties in which a preg-
nant woman cannot find a specialist to
deliver her baby. A large part of that
cause is because of the cost of medical
liability insurance which is simply
priced out of the market, and physi-
cians say I am going to retire early
rather than subject my family and my-
self to putting at risk everything I
have worked a lifetime to save and
achieve or people who just simply have
gotten tired of being in the crosshairs
their whole life by a system that serves
the interests of the few at the expense
of the many. I think Senator GREGG
had a chart that showed what I men-
tioned a moment ago behind, that out
of the 254 counties in Texas, 154 have
no obstetrician/gynecologist, no spe-
cialist in delivering babies. The yellow
depicts those pregnant woman would
have to drive to one of the white coun-
ties simply to find someone who will
deliver her baby, and sometimes they
don’t make it. Sometimes the baby is
damaged because complications ensue
because there is no doctor close by who
is qualified to deliver that baby be-
cause of this broken medical liability
system.

I think it was Senator FRIST or per-
haps Senator GREGG had a chart that
showed a chart of 19 States where there
is a medical liability crisis because of
this civil justice system, a system that
is supposed to be a just system but is
truly an unjust system. It is simply
broken.

Each of these red States, including,
we can see, the State of Texas, is listed
as a State in crisis. Nineteen of them
are where patients are losing access to
baby doctors due to skyrocketing med-
ical liability insurance premiums and
where pregnant women are forced to
drive long distances just to find a phy-
sician to deliver their baby.

As I mentioned a moment ago, the
good news, if there is any good news in
all this, is that the States are not nec-
essarily waiting on the Federal Gov-
ernment. In my own State, just this
last year, the voters passed a constitu-
tional amendment, proposition 12,
which would provide some of the relief
that is sought to be delivered to the en-
tire Nation in this particular bill. We
have already seen some very beneficial
effects of this constitutional amend-
ment and the legislation that imple-
ments it because we have seen medical
liability insurance companies offer to
reduce their premiums by 12 percent or
19 percent in another case.

So we are beginning to see some real
impact of the predictability and the
commonsense reforms that I believe
are designed into this important bill.
Because the American taxpayer pays to
support the Medicaid system, pays to
provide indigent health care, pays to
provide other types of medical care,
this is truly not just a State problem.
This is a national problem, and I know
many of my colleagues, myself in-
cluded, are concerned when we hear
those dreaded words from the Federal
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Government: We are from the Federal
Government and we are here to help.
Those are some of the most dreaded
words in the English language because,
indeed, the States and local govern-
ment, I believe, tend to be much more
responsive. This is truly not just a
statewide problem in my State or any
State. This is a national crisis that
calls out for a national solution.

This is not something that affects
only obstetricians or baby doctors. In-
deed, this affects the ability of hos-
pitals to do business in rural parts of
our country, rural parts of my State.
Emergency departments lose staff and
scale back critical services such as
trauma units. From 2002 to 2003, we saw
a 56.2 percent average premium in-
crease faced by emergency room physi-
cians and the hospitals in which they
practice. One-third of the Nation’s hos-
pitals saw 100 percent or more in-
creases in liability insurance premiums
in 2002. We may think this does not
really concern me, this is the hospital
owned by a corporation, or this is a
doctor’s problem, somebody who drives
a big shiny car, who makes a lot of
money. But this is not about helping
doctors or helping the corporations
that own hospitals. Many of them are
owned by nonprofit associations and
are charitable organizations that keep
their doors open because they believe
in their mission. This is ultimately
about access to health care.

I have heard some of my colleagues
on the other side suggest that because
of the booming number of uninsured in
this country, estimated to be at any
snapshot in time as many as 43 million
people, we need universal, federally
funded health care in this country. We
know, because the Joint Economic
Committee has told us so, that 3.9 mil-
lion uninsured Americans would be
able to receive health insurance if Con-
gress were to pass commonsense med-
ical liability reforms. Almost 4 million
currently uninsured individuals would
be able to receive health insurance if
Congress were to pass commonsense
medical liability reforms.

This is not just an isolated matter.
This does not just affect doctors who
are fortunate by virtue of their train-
ing and that expertise to earn signifi-
cant incomes. This is not just about
big hospitals with shiny buildings
owned by corporations. This ultimately
comes down to the individual who
wants what we all want, and that is ac-
cess to good quality health care, but
who simply cannot find it because they
either cannot afford the health insur-
ance or their employer has been priced
out of the market because of booming
health insurance premiums, in large
part caused by this liability crisis or,
as we have seen, simply the doctors
who, rather than live in the crosshairs
of this broken system, decide to retire
or to move away to some other loca-
tion.

I know there are others, such as Sen-
ator DEWINE, who want to speak after
me, so I will conclude my remarks. But
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I plead to my colleagues to allow this
matter to be debated. That is all we are
talking about at this point. All we are
looking for is 60 Senators who will
have the courage to stand up to the
trial bar, the personal injury trial law-
yers, who insist that this matter not be
debated on the Senate floor. When so
many pay the costs of that intran-
sigence, I suggest that is just not fair
and it is not just.

I encourage our colleagues to reex-
amine their conscience and ask wheth-
er they are serving the best interests of
their constituents, and in this specific
instance so many women who need a
doctor to deliver their baby. This coun-
try’s future depends on those healthy
babies being delivered and becoming
productive citizens, not harmed by an
avoidable medical complication be-
cause the mother, during her hour of
need, and the baby during its hour of
need could not get the medical care
they so richly deserve and upon which
America depends.

We must end the liability lottery
where only a few patients and even
more trial lawyers receive astronom-
ical awards. Even when there is no
award in a frivolous lawsuit the costs
simply run up what we all pay for
health insurance, those of us who can
get it, and render many more even un-
able to get access to health insurance
and thus access to health care at all.
We must pass meaningful medical li-
ability reform that includes real and
lasting change and brings the lessons
of Texas and other States that have
been successful in passing statewide re-
form to the entire Nation because, in-
deed, this is no longer just a State-by-
State crisis, as we have seen with 19
States in an emergency situation. This
is a crisis that affects our entire Na-
tion. It affects the quality of life that
we enjoy and the promise that I believe
we all wish to see delivered to every
American, and that is the ability to
live out our dreams. Part of that
means access to decent, good quality
health care, something that is being
impaired by our failure to act in this
instance.

I yield the floor.

(Mr. COCHRAN assumed the Chair.)

POLITICAL CRISIS IN HAITI

Mr. DEWINE. Mr. President, at this
very minute, there is an urgent crisis
in America’s own backyard, a crisis on
the island nation of Haiti. I have come
this afternoon to talk about that. I
have been on the Senate floor many
times in the past to talk about Haiti. I
think I have traveled to Haiti 13 times
since I have been in the Senate. I have
talked before about the AIDS crisis
there. I have talked about the horrible
dehumanizing poverty. I have talked
about the lack of clean water. I have
talked about the food shortages. I have
talked before about the children who
are sick with AIDS and other diseases
such as malaria and tuberculosis, chil-
dren who have been orphaned when
their parents die from AIDS, children
who have little hope for a better future
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unless significant reforms are imple-
mented and changes are made.

Today, I come to the Senate floor to
talk about what everyone has seen in
the news in the last several weeks, and
that is something that is now dwarfing
the poverty, the AIDS, and all the
other problems, and that is the current
crisis, the violence that has erupted
across this island nation.

The chaotic and dangerous situation
in Haiti right now is anything but a
surprise. The fact is that a crisis has
been looming there since at least be-
fore Christmas. In January, in an opin-
ion piece that I wrote for the Miami
Herald, I urged Haitian President
Aristide to reach an agreement with
the legitimate opposition groups, the
political groups, to reach wholesale po-
litical change and reform. In that opin-
ion piece, I urged him to pull back his
own gangs of thugs and to tell them to
stop their violence. I suggested then
that President Aristide had within his
own power the ability to avert further
chaos and inevitable disaster at the
hands of insurgent groups by ending
the political impasse with the opposi-
tion and by creating a government that
the international community could, in
fact, support.

I am pleased that just this weekend
President Aristide agreed to the pro-
posal of the U.S. administration, our
administration’s proposal to end the
political stalemate. It is imperative
that the legitimate political opposition
groups in Haiti now accept the terms of
this agreement. As I speak this after-
noon, these groups are considering this
proposal. But I must say, time is of the
essence. I believe our administration’s
proposal, based on other Caribbean na-
tions’ earlier proposal, is a reasonable
offer and one that has the greatest
chance of bringing about an immediate
end to the bloodshed.

Members of the Senate need to un-
derstand that, really, there are three
forces at play here. There is the
Aristide government; there is the le-
gitimate political opposition in the
country; and then there are the thugs,
and we can use no other term to de-
scribe them but the thugs who are try-
ing to overthrow the Government.

Let there be no mistake about it.
These are not democrats, with a small
“d.” They care not for democracy.
When we talk about the political oppo-
sition we mean just that, the political
opposition, the legitimate political op-
position in Haiti. It is not associated
with these thugs.

So we call upon them today, the po-
litical opposition, to agree to the pro-
posal made by the U.S. Government.
President Aristide has agreed to this.
We ask, and believe it is clearly in the
best interests of Haiti, for the political
opposition to agree to it as well.

This agreement includes the setting
up of a broad-based advisory council to
Aristide’s government. It also includes
the appointment of a new Prime Min-
ister. That is very significant. Further,
it includes the disarming of gangs
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aligned with Aristide’s Lavalas Family
Party.

I urge the opposition groups to ac-
cept this because, quite candidly, this
proposal is the best hope for creating a
coalition government that can stop the
violence and a coalition government
that can be accepted by the inter-
national community and can be re-
spected on the world stage.

The fact is, unless agreement is
reached and unless the violence stops,
there will be serious consequences for
our hemisphere, for Haiti, and, yes, for
the United States. We do not know
what is going to happen in Haiti, but as
we think about what our response
might be if in fact settlement cannot
be reached or if in fact a settlement is
reached and the violence continues, we
need to keep in mind a few basic facts.

First, Haiti is in our neighborhood
and what happens in our neighborhood
affects the United States. Haiti is a na-
tion that lies only about 800 miles from
our shores and is, therefore, less than a
1% hour flight from Miami.

Second, amazingly there are at least
20,000 U.S. citizens living in Haiti
today. Let me repeat that. The official
estimate is that there are at least
20,000 U.S. citizens living in Haiti
today. These are missionaries; these
are doctors; these are nurses and other
U.S. citizens. No one knows for sure
how many U.S. citizens are actually
down there. They are, so to speak, em-
bedded all throughout the country.

The reality is that an awful lot of hu-
manitarian workers are simply not
going to flee. They are not going to
leave this Nation no matter what our
advisories say. They are there simply
to help the people of Haiti and they are
going to stay. They are going to stay
to help the children. They are going to
stay to help the elderly. They are going
to stay to help the sick. They are not
going to abandon the people. Therefore,
we have an obligation as a country to
protect them and we need to be con-
cerned about them.

Furthermore, if the violence does not
end, then we in the United States will
once again be seeing boats swollen with
Haitians, risking their lives for the
chance of a better life. Our Coast
Guard will be out there having to stop
them and we will be seeing them float-
ing toward Miami and the Florida
shores.

No one knows what the future will
hold. We have watched on the news. We
have read in the newspapers as these
thugs, these rebels have taken over
most of the main cities of Haiti—all of
the main cities of Haiti, except Port-
au-Prince. No one knows what will
happen next. I said the hope is there
will be agreement reached between the
opposition, legitimate political opposi-
tion and the Aristide government. But
if we assume the violence will con-
tinue, if we assume these thugs, these
insurgents do what they say they are
going to do and they move toward
Port-au-Prince, no one can predict
what will happen. But it is certainly
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not out of the realm of possibility that
there will be a bloodbath in Port-au-
Prince.

There is no army. President Aristide,
tragically—we have seen the police
corrupted. There is no real police force
of which to speak. So what Aristide has
done is he has armed the gangs of Port-
au-Prince. So there are arms every-
where in Port-au-Prince. They are the
ones who would be there to ‘‘defend”
Port-au-Prince.

So you would have certainly the po-
tential of the gangs of Port-au-Prince
with their guns versus the insurgents
coming in, and the people who would be
the victims would be the children, the
women, and the elderly would be
caught in that tragic crossfire. That
very well could be the scene that we
will see unfold in front of us on CNN,
on the network news.

Those are things we need to con-
template in the days ahead as we think
about what our reaction might have to
be. I believe our administration has
taken the right steps. Mr. Roger
Noriega, representing the administra-
tion, went to Haiti and made this pro-
posal. It was the right thing to do. It
was a good proposal.

Haiti is out of time. I, again, urge the
opposition leaders, the legitimate po-
litical opposition leaders to accept the
administration’s proposal. It is clearly
in Haiti’s national interest. If the op-
position doesn’t accept the proposal
without question, the situation will
spiral out of control very quickly. It
may, in fact, spiral out of control any-
way, but clearly it will spiral out of
control if it is not accepted. If it does
spiral out of control, the United States
needs to be prepared to act in our own
national self-interest.

I yield the floor.

The PRESIDING OFFICER (Mrs.
DOLE). The Senator from Wyoming.

Mr. ENZI. Madam President, our Na-
tion’s medical litigation system is bro-
ken and we need to start working to fix
it. I urge my colleagues to vote for clo-
ture on the Gregg-Ensign bill. It is
time to stop filibustering and to start
working.

I just got back from Wyoming. They
are having this same debate there.
They don’t trust us to finish it here.
They are trying to finish it on a local
basis. They are having a debate on a
constitutional amendment to be able
to do medical tort reform.

I tell you, that is a very difficult
thing. Litigation reform requires a
constitutional amendment in Wyo-
ming. That means there may be a vote
of the people, but that can’t happen
until at least November and we are in
a crisis in Wyoming right now. We are
not the only State in a crisis.

Last year, we brought a medical liti-
gation reform bill to the Senate. The
legislation would have placed reason-
able limits on the amount of money at-
torneys can take from a verdict or a
settlement in an injured patient’s
favor. The bill also would have limited
awards for punitive damages and non-
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economic damages. In other words, the
pain and suffering awards.

The bill would not have limited
awards to compensate patients for eco-
nomic losses. This is an important
point for everyone to keep in mind. If
a judge and jury were to decide a per-
son suffered an injury due to a doctor’s
mistake or a hospital’s negligence,
that person would be entitled to re-
ceive full compensation for their eco-
nomic loss, including everything from
rehabilitation to lost wages resulting
from their injury. I cannot stress this
point enough. The bill would not have
limited awards for any part of eco-
nomic losses.

What the bill would have done is
place a ceiling on noneconomic dam-
ages. The bill would have limited the
maximum award for noneconomic dam-
ages to $250,000 in States that do not
have their own limits on such awards.

In Wyoming, we do not currently
have limits on noneconomic damage
awards. We do not have limits despite
evidence which shows limits on non-
economic damage awards have helped
control the cost of medical liability in-
surance premiums in other States.

As a result, people in Wyoming are
losing access to affordable health care
in their communities. The rising cost
of medical liability insurance in my
State of Wyoming is forcing doctors to
curtail their practices or close them
entirely. We have a shortage of doctors
in Wyoming as it is and the cost of
medical liability insurance is making a
bad problem even worse.

To address this problem, I cospon-
sored the medical litigation reform bill
we offered for debate last year. We
needed 60 Members in this body to vote
in favor of working on the bill to get
past a filibuster, but only 49 voted in
favor. So it was back to the drawing
board.

Here we are again, 9 months later,
with a new bill. It is ironic we are here
9 months later because this bill focuses
on mothers and babies.

Medical liability crisis affects many
patients and doctors. Those it affects
most are the expectant mothers and
their obstetricians.

Doctors who deliver babies have a du-
bious honor when it comes to medical
liability insurance. The typical obste-
trician pays more in annual premiums
for professional liability insurance
than almost any other type of doctor.
Part of the reason is that in some
states the child has the right to sue
when they get to adulthood. That is a
pretty long tail on the liability. If the
parent fails to sue, the child can sue.

Some of my colleagues have pointed
out the statistics and numbers on this
crisis, so instead I will tell a short
story about an obstetrician in Wyo-
ming. I told this story in July so I
apologize if you have heard it before,
but it is worth retelling.

There was an article in the Wash-
ington Post about a year ago about the
medical liability crisis. The reporter
for the Post had gone to Wyoming to
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see how the crisis affected a State al-
ready struggling to keep enough doc-
tors as it is.

According to the article in the Wash-
ington Post, the doctor in Wheatland,
WY, went to a high school basketball
game between the Wheatland Bulldogs
and the nearby Douglas Bearcats.

Here is Wheatland on a map; here is
Douglas. Wyoming is a pretty big
State. This map shows about a quarter
of the State. Each of the counties on
this map is bigger than Delaware, and
the distance between Wheatland and
Cheyenne is pretty close to the length
of Delaware. We are talking about a lot
of distance, but not many people. One
of these counties the size of Delaware
has 2,600 people living in it total, so we
have a lot of land, few people, and con-
sequently not many doctors.
Wheatland and Douglas are 60 miles
apart. That qualifies as nearby in my
State.

Now the doctor had just announced
he would not be delivering any more
babies in Wheatland or Douglas be-
cause of the cost of liability insurance.
The irony is he delivered just about
every player on both teams at that bas-
ketball game.

I would like to read a section of this
story. The name of the doctor is Wil-
lard Woods:

The national malpractice insurance crisis

. hit home for Wheatland this winter
when Woods’ insurance company joined a
number of national malpractice carriers in
declaring bankruptcy.

I emphasize that last part. Mal-
practice carriers are declaring bank-
ruptcy. Some people say these compa-
nies are making out like bandits on
medical liability insurance. If they are,
they would not be declaring bank-
ruptcy. These insurance companies are
in crisis. They are raising their rates
to cover the costs from legal cases and
settlements.

Back to the quote.

That left only two firms selling mal-
practice insurance in Wyoming, and neither
one was willing to take on a new obstetrical
coverage. Woods did get insurance for his
gynecological practice—a branch of medicine
that spawns far fewer lawsuits than deliv-
ering babies—but the annual premium cost
him $116,000, three times what he paid the
year before.

In this wheat-growing region of eastern
Wyoming, where medical services are sparse
and scattered, the impact is acute. Platte
County, with a population of less than 9,000,
has five doctors, equal to the number of vet-
erinarians.

Women with normal pregnancies can still
have their babies delivered in the hospital;
Woods’s two partners, both general practi-
tioners, share the delivery duties.

“But if you have any kind of problem like
I did,” said Wheatland mother Kori Wilhelm,
who has a genetic blood mutation that
makes pregnancy dangerous, ‘‘you have to go
to Cheyenne now’—and that’s a 140-mile
round trip—‘‘to get the specialized treat-
ment we used to get right down the street at
Dr. Woods’s clinic.”

Put yourself in that woman’s shoes.
Until the cost of medical liability in-
surance drove Dr. Woods out of obstet-
rics, a woman experiencing a difficult
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pregnancy in Wheatland could get spe-
cialized care in her own community.
Now that woman has to drive 140 miles
round trip for proper prenatal care and
to have a specialist deliver her baby.

Madam President, 140 miles is a long
way for anyone to travel to see a doc-
tor. It is even a longer 140 miles for a
pregnant woman. And it is truly a long
140 miles for a pregnant woman in the
middle of winter when high winds and
blowing snow often force the highway
department to close the interstate be-
tween Wheatland and Cheyenne.

I wish this were the only story I
could tell about the crisis in Wyoming,
but it is not.

I could talk about Dr. Jack Richard,
an OB/GYN who reluctantly retired
last year due to his high cost of med-
ical liability insurance. Dr. Richard
served the people of Casper, WY, for
more than 30 years, but he was not
ready to retire at the age of 61. Dr.
Richard had already stopped providing
routine obstetrical care in 2000, but
even as a part-time physician, his pre-
miums had doubled since then.

I could talk about Lisa Minge, an OB/
GYN who left my hometown of Gillette
in November and moved her practice to
Boise, Idaho. She cited the high cost of
liability insurance as one of the factors
in her move to Idaho, which has a
$250,000 limit on noneconomic damage
awards.

I could talk about Dr. Bert Wagner,
an OB/GYN in Cheyenne who stopped
delivering babies this year to avoid the
high cost of insurance for the obstet-
rical side of his practice.

Or I could talk about a group of fam-
ily practice doctors in Cheyenne who
are trying to decide whether they can
keep delivering babies. The four doc-
tors in this group saw their premiums
go from $65,000 in 2003 to $110,000 in
2004. This is despite the fact they had
already limited the number of babies
they would deliver to 30 per doctor per
year to avoid having to pay the full ob-
stetrical rate. I don’t know what you
do if you are the mom who needs the
31st baby delivered.

I have more stories I could tell, but I
am not sure what good it would do. I
am an optimist by nature, but I am
afraid I am pessimistic about the out-
come of this vote.

Nevertheless, I commend Senators
GREGG and ENSIGN and our majority
leader, Dr. FrIsT, for trying again.
They have developed a bill that is fo-
cused on one of the most critical parts
of this nationwide crisis—the plight of
expectant mothers who depend on ob-
stetricians to provide a safe and
healthy delivery for their babies.

What Senators GREGG and ENSIGN
have proposed is a modest approach
that will provide some measure of re-
lief to doctors who are squeezed by the
high cost of medical liability insur-
ance. The bill puts reasonable limits in
place on the amount of money attor-
neys can take from settlements and
verdicts awarded to injured mothers
and babies.
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The bill does not limit the amount of
money juries and judges can award to
cover lost wages, rehabilitation, spe-
cial services, and other economic losses
an injured mother or child might face.
It simply puts a reasonable limit on
what judges and juries can award for
punitive and noneconomic damages,
which are the types of unpredictable
awards that are contributing to this
health care access crisis.

I have noticed something interesting
during our debates on this issue. While
we have been debating the pros and
cons of reform, no one is standing up to
defend our current system of medical
litigation. No one is standing up to de-
fend our current system. We are talk-
ing about limits on noneconomic dam-
ages, or the role of the insurance indus-
try, and Senators are saying: Yes,
there is a problem, but the bill before
us doesn’t solve it.

One thing I have not heard is a rous-
ing defense of our medical litigation
system. Even some of the lawyers in
this body have agreed frivolous law-
suits are a problem and our medical
litigation system needs reform.

Why aren’t we hearing anyone defend
the merits of our current medical liti-
gation system? It is because it is inde-
fensible. Our system does not work. It
simply does not work for the patients
or for the health care providers.

The bill we are debating today is a
good bill for mothers and babies and
the doctors who serve them. But even
the sponsors would probably admit it is
a short-term measure that does not ad-
dress the fundamental problems with
our medical litigation system. This is
an important bill, but it is just a tour-
niquet to stop the bleeding. It is not
going to heal our broken system.

I would like to share with my col-
leagues a brief analysis of our medical
litigation system. It comes from this
book, ‘“‘Fostering Rapid Advances in
Health Care, Learning From System
Demonstrations,’”” published by the In-
stitute of Medicine of the National
Academy of Sciences.

Let me quote a section of this book:

There is widespread agreement that the
current system of tort liability is a poor way
to prevent and redress injury resulting from
medical error.

Most instances of negligence do not give
rise to lawsuits, and most legal claims do
not relate to negligent care. Many injured
patients do not know they have suffered an
injury resulting from error, and those who
g0 through the legal process often do not
even recover the cost of their continued
health care.

A few plaintiffs and their attorneys, how-
ever, win large sums that may be dispropor-
tionate to their injuries or unrelated to the
defendant’s conduct. Prolonged, adversarial
haggling over claims by plaintiffs’ attorneys
and liability insurers alienates both pro-
viders and patients, and generates legal fees
and administrative expenses that consume
more than half the cost of liability insurance
premiums.

The apparent randomness and delay associ-
ated with this pattern of accountability not
only prevent severely injured patients from
receiving prompt, fair compensation, but de-
stabilize liability insurance markets and at-
tenuate the signal that liability is supposed
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to send health care providers regarding the
need for quality improvement. Fear and dis-
trust breed inefficient ‘‘defensive medicine,”
and lead to missed opportunities for informa-
tion exchange and apology that might avoid
lawsuits in the first place.

The shortcomings of the current mal-
practice system therefore come from three
directions, all of which have contributed to
the present crisis: inefficient and inequitable
legal processes for resolving disputes, prob-
lematic responses by clinicians to the threat
and cost of liability, and volatile markets for
liability insurance. Although some states
face greater insurance instability than oth-
ers as the result of different legal standards,
public expectations, and professional cul-
tures, no state is immune to the threat of
service interruptions affecting physicians,
hospitals, and other health care providers.

These are not my words. They are
not the words of personal injury law-
yers. They are not the words of tort re-
form advocates either. As I pointed out
earlier, these words are from the Na-
tional Academy of Sciences, specifi-
cally the Institute of Medicine. This
organization was created by the Fed-
eral Government and chartered by Con-
gress to provide unbiased and evidence-
based advice on health policy.

This congressionally chartered body
issued a report in 2002 that called upon
the Federal Government to support
demonstration projects in the States to
evaluate alternatives to current med-
ical tort litigation. In response, I have
introduced a bill in the spirit of this re-
port.

This bill, the Reliable Medical Jus-
tice Act, would authorize funding for
States to create alternatives to current
tort litigation. The funding would
cover the costs of planning and initi-
ating proposals based on models out-
lined in the bill or other innovative
ideas.

My bill would require participating
States and the Federal Government to
work together in evaluating the results
of the alternatives as compared to tra-
ditional tort litigation. This way, all
States and the Federal Government
could learn from new approaches.

As I speak, some States are already
looking into alternatives to medical
litigation as we know it. My home
State of Wyoming is one of them. An-
other is Massachusetts, where Gov-
ernor Romney is working with Harvard
University on an innovative project.
Another is Florida, where the Gov-
ernor’s task force recommended the
implementation of projects along the
lines of those suggested in my bill. We
should encourage and support these
States and others that are considering
similar ideas.

Believe it or not, both Newt Gingrich
and the editors of the New York Times
have endorsed the idea of creating and
evaluating alternatives to medical liti-
gation. If Newt Gingrich and the New
York Times are in the same tent on an
issue, maybe there is room in that tent
for most of my fellow Senators to sup-
port it as well.

I support the Gregg-Ensign bill. It
provides some short-term relief for
mothers and babies and their doctors.
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A lot of my colleagues will be voting
with me, and a lot will probably vote
against me. Regardless of how we vote
on this legislation before us, we must
acknowledge there is a medical liabil-
ity crisis, and we must work together
to find a solution.

Our medical litigation system is fail-
ing us. Medical lawsuits are supposed
to compensate people fairly and deter
future errors. But most patients do not
get fair and timely compensation, and
there is nothing to show the lawsuits
are deterring medical errors or making
patients safer.

I hope my colleagues will vote in
favor of providing mothers, babies, and
their doctors with some immediate re-
lief through the Gregg-Ensign bill. I
also hope they will look seriously at
my legislation, S. 1518, which would
put us on the road to replacing medical
lawsuits with better and fairer systems
for compensating and protecting pa-
tients. We need to pass both of these
bills before we can say we have begun
to solve this medical liability crisis.

I thank the Chair and yield the floor.

The PRESIDING OFFICER (Mr.
THOMAS). The Senator from North
Carolina.

Mrs. DOLE. Mr. President, for years
America has enjoyed world class health
care. We have led the way in cures and
treatments. We have developed the lat-
est and the best technologies, and we
have ensured our doctors are trained in
groundbreaking procedures. Indeed, our
Nation has accomplished much in the
area of health care.

But today, the future of our world-re-
nowned health care system is at risk.
Some trial lawyers have nearly crip-
pled the system by filing hundreds of
frivolous lawsuits each year and de-
feating efforts to place limits on these
lawsuits and the big-money fees law-
yers earn off of them.

Nineteen of our States are in a full-
blown medical liability crisis, accord-
ing to the American Medical Associa-
tion. North Carolina is among the
hardest hit, particularly our OB/GYNs,
who face constantly rising, astronom-
ical premiums just to stay in business.
Many have been forced to move or quit
their practices. This problem is par-
ticularly evident in our rural areas
where some women have had to drive
for miles just to find someone to de-
liver their baby. This is unacceptable.

It is understandable why doctors are
leaving their practices, when the
State’s top five jury awards in 2001
ranged from $4.5 million to $15 million.
The annual number of settlements
greater than $1 million for medical 1li-
ability cases has more than tripled be-
tween 1993 and 2002.

Meanwhile, women in our States are
struggling.

Consider these facts: Obstetricians in
western North Carolina are seeing
their insurance premiums increase
from 50 to 100 percent. Women’s Care,
P.A., the largest OB/GYN physician
group in North Carolina saw its pre-
miums increase 30 percent last year—
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for 3 times less coverage. One of its ob-
stetricians will soon stop delivering ba-
bies. Others may join him.

And there are more stories. Dr.
Mary-Emma Beres of Sparta, NC, a
small town in the northwestern part of
the State with a population just under
2,000, had to stop delivering babies
after facing a 300 percent increase in
her malpractice premiums. Her depar-
ture left only one obstetrician to han-
dle high-risk cases. And it meant some
women who needed C-sections had to
endure a 40-minute ambulance ride to
another hospital to deliver their baby.

Then there is Dr. John Schmitt. He is
an OB/GYN who left his practice in Ra-
leigh after seeing his insurance pre-
miums triple from $17,000 to $46,000. He
decided instead to join the medical
school faculty at the University of Vir-
ginia. One of his patients, Laurie Peel,
highlighted this dilemma best when
she said, ‘“When you are a woman, you
try to find a gynecologist who will
take you through lots of things in life.
You develop a relationship with your
doctor. To lose someone like that is
very hard.”

It is time to stop this deplorable situ-
ation that leaves the most vulnerable
and sickest among us as the real vic-
tims. No one in this country should
have to struggle like this for health
care. The America I know is better
than that.

Doctors who do remain in business
are forced to practice defensive medi-
cine and order an excessive amount of
tests and procedures to protect them-
selves from lawsuits. Dr. Steve Turner
of Garner estimates that internists
like him prescribe close to $5,000 a day
in defensive medical practices or $1.2
million a year per doctor.

The legislation before us offers a so-
lution that works. It is modeled after
California’s law which has been in
place since 1975 and has kept premiums
down in that State. This legislation
does not cap damages. As you know,
there are cases where compensation is
absolutely justified and deserved.
Under S. 2061, victims who suffer from
a doctor’s malpractice will be able to
recover every penny of their actual
economic damages. It does limit non-
economic damages, like pain and suf-
fering. Punitive damages would be lim-
ited. But the legislation allows Dpa-
tients to collect for medical bills, fu-
neral expenses and other costs. And
States would still have the option of
setting higher or lower caps than these
in the bill.

Each week in North Carolina, nearly
2,200 babies are born and 300 of those
babies are born early.

This legislation deals with the imme-
diate crisis facing OB/GYNs, so that at
the very least women can have the best
health care available to them when
they deliver their babies.

Today we have a choice. We can vote
with those trial lawyers who file end-
less lawsuits and watch our health care
system spiral into decay. Or we can put
an end to this debate, and protect our
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health care system, by casting a vote
for our patients and the medical profes-
sionals who so tirelessly care for them.
I urge my colleagues to vote in favor of
cloture. Let’s pass this bill for our pa-
tients who need it most.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. THOMAS. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mrs.
DoLE). Without objection, it is so or-
dered.

Mr. THOMAS. Madam President, I
join my partner from Wyoming in sup-
porting what is one of most important
bills we will have before us; that is,
medical liability, the opportunity for
us to do something about the cost of
health care.

As I go about town meetings in my
State of Wyoming, the topic I hear the
most about is the cost of health insur-
ance. Obviously, health insurance costs
are driven by the cost of health care; in
this case, of course, some directly as a
matter of the kinds of payments that
have to be made for protection under
medical malpractice liability insur-
ance.

I am very pleased to join my col-
leagues to talk a little about an issue
that has had a severe impact on health
care. It is not the total answer, but it
is a step in the right direction. We are
finding ourselves in a situation where
we have very good health care, excel-
lent health care, which we all want. We
all know it is going to be expensive,
but we find ourselves in a position
where we are almost cutting off access
to health care because of the cost.

We have 43 million people who do not
carry insurance because of the cost.
Obviously, we help take care of those
people when they have something with-
out the ability to pay, and the insur-
ance goes up for those who do pay. The
insurance goes up for the hospitals and
the doctors who don’t get paid for all
their patients. So it is a broad problem
but one we can handle. And one of the
issues that is right before us is the idea
of doing something on comprehensive
medical liability which, by the way,
our friends on the other side of the
aisle filibustered last year. I hope they
will not do it again this year.

I come from a small State which also
has some impact. We have fewer insur-
ance carriers in our State because
there isn’t the kind of market to bring
people in. We have many communities
where there are only one or two practi-
tioners and some where there are none.
When we lose a practitioner, it makes
it very difficult for that community.

Wyoming is one of the 19 crisis
States for medical liability designated
by the American Medical Association.
A recent op-ed by Wendy Curran, exec-
utive director of our Wyoming Medical
Society, I think described some of the
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issues regarding the need for liability
relief in our State. I think she laid it
out quite well:

Wyoming is losing OB/GYNs, emergency
trauma surgeons and general practitioners
because of high malpractice insurance pre-
miums.

It is interesting because Cheyenne,
WY, is in the corner of our State next
to the front range in Colorado and we
have physicians living in Cheyenne and
practicing in Colorado because they
have this kind of protection and this
kind of Ilimitation on malpractice
suits.

Wyoming physicians pay higher mal-
practice premiums than any of the sur-
rounding States, which have all enacted li-
ability reform.

It is kind of interesting that in our
small State we are in the process of
talking about that now. Whether it
will be done in our legislature, which is
meeting now, I don’t know. The fact is,
it is a budget session of 20 days and it
takes two-thirds votes to get it in. It is
going to be difficult to do.

Because of the fear of being sued, money is
unnecessarily spent on defensive medicine
each year, which we all pay for—$70 billion
to $126 billion a year.

I had the real opportunity a while
back in one of our rural areas to talk
to a physician, who I think was pretty
much retired but had been in Africa
and had written books, and he had an
interesting observation. We think
about the lawsuits or the settlements
that are very costly. He mentioned an-
other aspect of this that is costly. In
years past, when you hurt your arm,
you could go in to your family practi-
tioner and he or she would look at it,
fix it, and send you home or put a cast
on if he had to. Now, because of the
possibilities of being sued, they have to
send you to a specialist first and take
a few more tests. So medical care is
much more expensive notwithstanding
the idea of the suits.

A recent survey indicates that 71 percent
of Wyoming voters support liability reforms.

So I think most people do believe it
is not the full answer to the cost of
health care, but it is a movement we
can make, a step we can take that will
indeed make a difference. So I support,
as my friend from Wyoming and the
Senator from North Carolina do, the
approach taken by Senators GREGG and
ENSIGN in this bill.

OB/GYNs have probably been affected
the most, and it is impacting access to
the care for pregnant women. We have
had bills before that went clear across
the medical spectrum, and I think that
is probably the appropriate way. But
this singles out those issues that are so
prevalent and difficult. Rural areas are
disproportionately impacted, as there
is often no other provider available, or
where an OB/GYN is forced to close up
shop. We have had that very thing hap-
pen in small towns, where there is only
one OB/GYN. On the other hand, in
some towns there are none and the gen-
eral practitioners are concerned about
delivering the babies.
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We had one physician leave a little
town called Wheatland, WY. He deliv-
ered babies in three counties. His mal-
practice premiums rose to over $100,000
a year in a little community, in addi-
tion to what he had paid before. Preg-
nant women in Newcastle and Weston
County have to travel 80 miles for ba-
bies because high medical malpractice
premiums have forced three local phy-
sicians to abandon their practices.

Dr. Hugh DePalo, a practicing OB/
GYN in Casper, WY, indicates that his
premiums have increased by 300 per-
cent in the past year. It is amazing.

According to the Wyoming Health
Care Commission, for every dollar mal-
practice insurance companies make in
premiums in Wyoming, they must pay
$1.25 on suits and settlements. Also ac-
cording to the Wyoming Health Care
Commission, some of our hospitals are
paying medical malpractice premiums
of $1,000 to $3,000 per birth, which
makes delivering babies very unprofit-
able. Of course, they still do it, but
somebody else has to pick up the tab.

It is interesting that these practi-
tioners in Wyoming pay $20,000 to
$30,000 more a year in malpractice in-
surance than those in Colorado, which
has a cap of $250,000.

Since all the States around us have
passed liability reforms, we have a
tough time recruiting all types of prac-
titioners. We have underserved areas. I
am chairman of the caucus here on
rural health care, and we have been
pleased with some of our accomplish-
ments, but rural health care is dif-
ferent. For a long time, we had dif-
ferent fees paid to rural than to urban
hospitals. The fact is, because of low
volume, it could well be that the cost
per case for rural hospitals is even
higher.

One of the big costs of health care, of
course, is the new equipment. We all
want to have ‘‘Cadillac’ health service,
but when you have small volumes, you
cannot do that. In our State, we have
to have a system because you are not
going to have all practitioners, special-
ists in every community. Something
has to be set up so that it is available.
So it is a difficult thing. We make it
much more difficult by having these
very high premiums. So we need to do
something to protect, in this instance,
our OB/GYN service for women and
their babies and to set a reasonable
limit on noneconomic damages. Keep
in mind that if somebody has damages
that are economic—this is not a limit
on that; this is noneconomic damages.
We have to provide for a quicker re-
view of liability claims so they don’t
go on for years. We need to assure that
claims are filed within a reasonable
time. We need to educate people that
frivolous lawsuits only add to the over-
all costs of health care for everyone.

Sometimes we say there haven’t been
many lawsuits. The fact is there may
not be a lawsuit but there is a settle-
ment, which also, because of the pre-
dicted outcome of the lawsuit, is a very
high settlement and the costs are still
there.
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So I think the Senate should act on
this important legislation that con-
tains provisions that allow injured pa-
tients to recover economic damages—
that is fair and legal—such as future
medical expenses and loss of future
earnings. Punitive damages are reason-
ably limited to the greater of two
times the amount of the economic
damages or $250,000. It authorizes peri-
odic payments to injured parties rather
than one lump payment. It preempts
State law unless such law imposes
greater protections for the health care
providers and organizations.

So I believe it does allow doctors to
practice responsibility without the ex-
cessive testing, in reference to special-
ists, which is part of the growing costs
of health care. I think this is a step in
the right direction. But we have spent
a great deal of time talking about
Medicare and Medicaid, and we always
talk about VA. We are going to have to
look at the broad view of health care
now.

Again, we all want great health care.
That ought to be what we go for. But it
becomes so expensive that it precludes
lots of families from participating.
That is something we don’t want to
have happen. I urge my colleagues to
vote for cloture on S. 2061. I think it
could be one of the most important
votes in this legislative year.

Madam President, I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LEVIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

FLAWED INTELLIGENCE ASSESSMENTS

Mr. LEVIN. Madam President, there
is now confirmation from the adminis-
tration’s own leading weapons inspec-
tor that the intelligence community
produced greatly flawed assessments
about Iraq’s weapons of mass destruc-
tion in the months leading up to the
invasion of Iraq. It is my opinion that
flawed intelligence and the administra-
tion’s exaggerations concerning Iraq’s
weapons of mass destruction resulted
from an effort to make the threat ap-
pear more imminent and the case for
military action against Iraq appear
more urgent than they were.

However, regardless of whether one
thought the threat was imminent or
not to proceed as unilaterally as we
did, our intelligence was so far off the
mark and the descriptions of that in-
telligence by the administration were
even further off the mark that for the
sake of the future security of this Na-
tion, there needs to be an independent
assessment not just of the intelligence
but also the characterization by the
administration of that intelligence.

Today, I want to raise a related
issue: how the Director of Central In-
telligence, George Tenet, misled the
American people before the war about
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the status of our sharing of U.S. intel-
ligence information with the United
Nations inspectors.

Director Tenet, after 12 months of in-
defensible stonewalling, recently re-
lented and declassified the material
that I requested, which makes clear
that his public testimony before the
Congress on the extent to which the
United States shared intelligence with
the United Nations on Iraq’s weapons
of mass destruction programs was
false.

Prior to the war, the CIA identified
550 sites in Iraq as possibly having
weapons of mass destruction or prohib-
ited WMD materials or equipment.

They were called ‘‘suspect sites.”
Madam President, 150 of those sites
were so-called ‘‘top suspect’” sites

where the CIA believed it would be
more likely to find such items. The 150
top suspect sites were, in turn, divided
into three categories: High priority,
medium priority, and low priority.

At two public hearings shortly before
the war on February 11 and February
12, 2003, I pressed Director Tenet on the
issue of how many suspect WMD sites
were shared with the United Nations.
On February 12, Director Tenet said
the following:

When the inspections began, we drew up a
list of suspect sites which we believe may
have a continuing association with Iraq’s
WMD programs. The list is dynamic. It
changes according to available intelligence
or other information that we receive.

Of this set number of suspect sites, we
identified a specific number as being highest
interest, highest value, or moderate value
because of recent activities suggesting ongo-
ing WMD association or other intelligence
information that we received.

And here is his bottom line:

As I said yesterday, we have briefed all of
these high value and moderate value sites to
UNMOVIC and the IAEA.

Mr. Tenet did not say ‘‘some;’” he did
not say ‘‘most;”’ he said ‘‘all.” We have
briefed ‘‘all” of these high value and
moderate value sites to the U.N.

I told Director Tenet at the time in
two public hearings that he was wrong
and that classified numbers told a dif-
ferent story. On March 6, 2003, Director
Tenet again stated in writing that:

We have now provided detailed information
on all of the high value and moderate value
sites to UNMOVIC and the IAEA.

National Security Adviser Condo-
leezza Rice made the same representa-
tion in a letter to me on March 6, 2003,
in which she said:

United Nations inspectors have been
briefed on every high or medium priority
weapons of mass destruction, missile, and
UAV-related site the U.S. intelligence com-
munity has identified.

On January 20, 2004, the CIA, after a
year of resistance, finally declassified
the number of ‘‘high and medium pri-
ority ’top suspect’ WMD sites’” where
the CIA shared information with the
U.N. inspectors prior to the war in
Iraaq.

In doing so, they finally acknowl-
edged that 21 of the 105 high and me-
dium priority top suspect sites on the
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CIA list were not shared with the
United Nations before the war. So the
record is now clear that Director Tenet
twice gave false information on this
matter to the public and to the Con-
gress shortly before the war.

The January 20, 2004, letter from the
CIA states their position. The position
of the CIA is that it provided the
United Nations ‘“‘with the intelligence
that we judged would be fruitful in
their search.” History will, and a thor-
ough investigation would, determine
the accuracy of that statement. But
the public can now judge the accuracy
of Director Tenet’s public statements
before the war that all high and me-
dium priority top suspect sites were
shared with the United Nations. All
such sites were not shared and Mr. Te-
net’s repeated statements were false.

Last February, Director Tenet could
have answered honestly and said: We
have not given the U.N. inspectors all
the high and medium priority top sus-
pect sites and this is why, Senator.

Instead, he chose a different path,
one of misstating the facts. I can only
speculate as to Director Tenet’s mo-
tive. If he had answered honestly and
said that there were 21 high and me-
dium priority top suspect sites that we
had not yet shared with the United Na-
tions, it would have put an obstacle in
the path of the administration’s move
to end U.N. inspections and proceed to
war. It would have been more difficult
for the administration to proceed to
war without first having shared with
the U.N. our intelligence on all high
and medium priority top suspect WMD
sites and it would have reinforced wide-
ly held public and international senti-
ment that we should allow the U.N. to
complete their inspections before going
to war.

In other words, honest answers by Di-
rector Tenet might have undermined
the false sense of urgency for pro-
ceeding to war and could have contrib-
uted to delay, neither of which fit the
administration’s policy goals. For the
last year, I have attempted to have de-
classified the number of high and me-
dium priority top suspect sites that the
U.S. did not share with the United Na-
tions. The CIA stonewalled doing that
for no reason that I can think of except
that the facts are embarrassing to
them. Surely, that is no reason to
withhold information from the Amer-
ican people and to give inaccurate in-
formation repeatedly to Congress in
public testimony. We rely on our intel-
ligence agencies to give us the facts,
not to give us the spin on the facts.

The accuracy and objectivity of in-
telligence should never be tainted or
slanted to support a particular policy.
What is badly needed and what is lack-
ing so far is candor about how we were
so far off in the assessments of Iraq’s
possession of WMD. The lack of candor
is one of the many reasons an inde-
pendent commission should be ap-
pointed by Congress, not just by the
President, to look at not just how the
intelligence came to be so flawed but
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how that flawed intelligence came to
be further exaggerated by the adminis-
tration in order to support its decision
to initiate military action.

One small part of this picture is this
recent letter from the CIA that finally
makes clear the truth. The CIA did not
share all of the top suspect WMD sites
in Iraq that Director Tenet said twice
publicly before the war that it had
shared with U.N. inspectors. It is more
evidence of the shaping of intelligence
to fit the administration’s policy ob-
jectives.

I ask unanimous consent that the
letter from the CIA that I have referred
to on this matter be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CENTRAL INTELLIGENCE AGENCY,
Washington, DC, January 20, 2004.
Hon. CARL LEVIN,
Committee on Armed Services,
U.S. Senate,
Washington, DC.

DEAR SENATOR LEVIN: I am responding to
your letters of 23 October 2003 and 8 January
2004 regarding declassification of specific in-
formation concerning the Intelligence Com-
munity’s (IC’s) sharing of information on
Iraqi suspect weapons of mass destruction
(WMD) sites with the United Nations (UN)
inspectors.

I want to begin by ensuring that there is a
mutual understanding of what has been de-
classified thus far with respect to Iraqi sus-
pect WMD site numbers and the sharing of
this information with the UN inspectors.

In our 23 May 2003 letter, we provided the
number of approximate Iraqi suspect WMD
sites identified by Central Intelligence Agen-
cy, 550; and, the number of suspect sites
where inspectors were more likely to find
something than at other sites, 150.

In our 11 July 2003 letter, we provided the
number of suspect WMD site packages pro-
vided to the UN inspectors, 67.

In our 9 and 13 May briefings to the SSCI
staff, we explained that this number rep-
resented the number of site packages shared
with the UN inspectors at the IC initiative.
The 67 number does not include site pack-
ages provided pursuant to UN inspectors’ re-
quests,

Your most recent letters concern three
specific requests:

The number of high and medium priority
sites on the IC’s 150-site top suspect site list.
Answer: High: 37; Medium: 68.

The number of high and medium priority
sites where the IC shared information with
the UN, including briefing packages. Answer:
High: 33; Medium: 51.

The number of high and medium priority
sites where the IC shared briefing packages
with the UN. Answer: High: 21; Medium: 30.

The 21 high and 30 medium site packages
provided to the UN inspectors represent site
packages provided at the IC’s initiative and
pursuant to UN inspectors’ requests. The
number of high and medium site packages
provided to the UN inspectors solely at the
IC’s initiative are 20 and 25, respectively.

These numbers have been declassified.
However, in order to ensure that the num-
bers are accurately characterized, it is im-
portant to reiterate what has been pre-
viously provided in earlier correspondence to
you regarding the suspect WMD site infor-
mation shared with the UN inspectors. I spe-
cifically call your attention to the Director
of Central Intelligence’s 11 July 2003 letter,
signed by the Deputy Director of Central In-
telligence, which states:
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“. .. CIA provided UNMOVIC with the in-
telligence that we judged would be fruitful in
their search for prohibited material and ac-
tivities in Iraq. We did not have and we
never claimed to have, smoking-gun infor-
mation that would lead the inspectors to a
quick find. We selected the best sites we had
that we judged would have the best chance of
finding something. It is important to remem-
ber that we had given the UN a vast amount
of data in the 10-plus years we cooperated
with them on inspections, including data on
many of the sites long suspected of con-
taining illicit activity. Thus, when inspec-
tions resumed last year, we wanted to focus
our effort on giving the UN new data that we
had not told them previously. We started by
considering about 150 sites that seemed
promising—we further refined that list be-
cause many of these sites were already
known to the UN inspectors, had been the
subject of previous discussions by CIA and
those organizations, and on which we had no
new information. By the time inspections
stopped, we had developed site packages for
67 sites. These included the sites on which we
had the best intelligence—on which we had
pertinent and possible ‘actionable’ informa-
tion. We would not have helped the UN in-
spectors by giving them large volumes of
data they already had. The UN relied on us
to prioritize the information rather than
simply to give them everything we had on
every possible site in Iraq.”

We ask that the numbers and text be used
in tandem when discussing Iraqi WMD sus-
pect sites and site packages provided to the
UN inspectors.

I believe that with this response all your
requests for declassification of Iraqi suspect
site numbers have been addressed.

Sincerely,
STANLEY M. MOSKOWITZ,
Director of Congressional Affairs.

Mr. LEVIN. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BUNNING. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BUNNING. Madam President,
today I rise to spend a few minutes
talking about the need for medical
malpractice reform in my State, along
with the bill before us, S. 2061, the
Healthy Mothers and Healthy Babies
Access to Care Act.

First, I commend the Senate leader-
ship for bringing up this bill for consid-
eration this week. It sends a signal to
the American people that this is a high
health care priority this year and that
we have not given up the fight for real
reform. As a father of 9 and a grand-
father of 35, I believe there are very few
things more important than providing
mothers with the safest and healthiest
environment to deliver their children.

Unfortunately, because of the med-
ical liability crisis in Kentucky, the
health and safety of both mothers and
their babies are being jeopardized. Per-
sonally, I believe the most effective ap-
proach to medical liability insurance
reform is a comprehensive approach
covering all health care providers.

I hear all the time from doctors and
hospitals across Kentucky about how
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they struggle to pay their sky-
rocketing premiums. Last May, the
Joint Economic Committee found that
total premiums for medical liability
insurance doubled from 1992 to 2001, to
reach $21 billion. I know hospitals and
doctors are struggling under these in-
creases. Last year, we had an oppor-
tunity to pass a comprehensive reform
bill. Unfortunately, our opponents did
not even give us a chance to fully con-
sider the bill or have an up-or-down
vote on it. Today we are attempting to
fix the problem for just one of the spe-
cialities that has been the most se-
verely affected by the increase in mal-
practice insurance premiums. Those
are the OB/GYN doctors.

Specifically, this bill would improve
access to care for pregnant women by
placing some reasonable limits on law-
suits against their health care pro-
vider. The bill provides unlimited
awards for economic damages and
places a $250,000 cap on damages for
pain and suffering.

The bill also ensures that health care
providers will only be liable for their
share of any damages in a lawsuit
brought against an OB/GYN doctor,
along with limited attorney’s fees.

All of these are steps in the right di-
rection and the right thing to do. I
urge my colleagues to vote for cloture
tomorrow. The liability system we
have now is badly flawed and broken
and must be fixed. It encourages law-
suits and defensive medicine and forces
doctors to become more worried about
going to court than properly caring for
their patients. This, in turn, leads to
higher insurance premiums and gaps in
care. Under our current liability sys-
tem everyone loses, doctors and pa-
tients—everyone, that is, except the
personal injury lawyers.

It is obvious people are beginning to
understand the impact that soaring
medical malpractice premiums are
having on their communities. In fact, a
recent poll showed that 68 percent of
Kentuckians support putting limits on
medical malpractice awards. That is
right, 68 percent of Kentuckians. That
is an overwhelming number of Ken-
tuckians supporting reform.

I hear all of the time about how pre-
miums rise, squeezing physicians finan-
cially, and affecting Kentuckians’ ac-
cess to quality health care. Last year,
the American Medical Association
added Kentucky to its list of crisis
States. This means the current liabil-
ity system is seriously eroding patient
care. In Kentucky, physicians are
choosing to close their offices or retire
early. Others are packing up and mov-
ing to other States with more sensible
insurance regulations.

A study conducted by the Kentucky
Medical Association shows that over a
3-year period, Kentucky had a net loss
of 819 physicians. According to the
study, over 1,200 physicians moved out
of the State to more friendly commu-
nities, and 281 retired. Even worse, we
are losing young doctors. In that time,
500 residents packed their bags and left
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Kentucky. That means 58 percent of
the residents who trained in the State
moved elsewhere to practice. My State
cannot continue to bleed physicians
like this. It takes a toll on our commu-
nities and our patients.

The American College of Obstetri-
cians and Gynecologists also conducted
a survey back in 2002 and found that 71
percent of the Kentucky physicians
who responded to their survey have ac-
tually changed their practice—changed
their practice from what they did be-
cause of the medical liability reform
crisis that we are having. In my book
that is completely unacceptable.

They also estimate that 3,240 preg-
nant women in Kentucky are without
OB/GYN care. If that is not a crisis, I
don’t know what is.

The medical liability crisis not only
affects physicians in private practice,
it affects our hospitals as well. Last
year, two hospitals in eastern Ken-
tucky—Our Lady of Bellfonte Hospital
in Russell and the Knox County Hos-
pital in Barbourville—both completely
stopped delivering babies. This puts
mothers in rural areas at a much
greater risk of complications. No ex-
pectant mother should have to drive
past the hospital she has trusted for
years to find one that will deliver her
child. It doesn’t make any sense. It
just is not common sense.

While the liability crisis clearly
must be addressed for the entire coun-
try, individual States are trying to
pass legislation to help the doctors
within their own borders. I commend
them for this effort. In Kentucky, the
State senate recently passed a bill by a
vote of 23 to 14 that would allow Ken-
tuckians to vote whether they want to
amend the State constitution to allow
for medical malpractice reform. Now it
is up to the Kentucky House of Rep-
resentatives to pass similar legislation.
I believe the general assembly should
pass a constitutional referendum and
let Kentuckians vote on this issue
since the crisis is threatening their ac-
cess to care and ultimately costing
them more in health care costs.

I have consistently supported med-
ical malpractice reform since I came to
this Congress in 1986, and I will support
S. 2061 this week. It is the right thing
to do, and it is the right thing to do for
my State.

It is important that my colleagues
take a stand and decide if they are
with the mothers and children or if
they are with the personal injury law-
yers. Personally, I will be supporting
the mothers and children in my State.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

JOBS IN AMERICA

Mr. KENNEDY. Madam President, I
would like to take a few moments of
the time of the Senate to review one of
the compelling issues facing the Na-
tion, all across our country, and that is
the state of our economy translated in
ways that working families understand
it—the state of jobs in America. How
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are people doing with the jobs they
have? Are they working longer? Are
they working harder? What has hap-
pened to the millions of Americans who
are on the unemployment lines? What
about the millions of Americans who
have lost any hope?

It seems to me, as I have said on
many other occasions, that we have an
administration that looks at the state
of our economy from the position of
Wall Street but not Main Street. The
reason I say that is because I look at
the remarks of the President of the
United States that he made today. I
will include the relevant parts of the
speech. I am now quoting.

At home, obviously, the economy and jobs
are on my mind. I know they’re on yours, as
well. I am pleased that the economy is grow-
ing. . . . My view of Government is to create
an environment that is good for the entre-
preneur. . . . And that we ought to keep on
with the tax cuts.

That is his recommendation in terms
of his statement that he made at the
National Governors Association.

The rhetoric fails to match the reali-
ties of most Americans’ lives. I know
the President and his economic advis-
ers have been touring the country
claiming that the tax cuts for the
wealthy have led to an economic recov-
ery. A closer look at the States they
have been visiting makes it clear this
President and this White House are out
of touch with the real needs and every-
day concerns of average American fam-
ilies.

The President told small businesses
in Tampa, FL, last week that tax relief
was a vital part of the economic recov-
ery and failed to mention 52,000 jobs
have been lost in Tampa, FL, since he
took office and that the jobs being cre-
ated in the State pay 15 percent less
than the jobs that have been lost. He
did not mention Tropical Sportswear,
an apparel maker in Tampa which
shipped more than half of its cutting
room jobs overseas.

And in a minute I will talk about the
new Time magazine just out on the
market and its cover story about too
many jobs going abroad. I fail to see
much in the President’s comments to
the Governors and to the American
people showing the sensitivity that
families are feeling all across this
country about outsourcing.

Two weeks ago the President touted
his economic policies in Harrisburg,
PA, where 14,000 jobs have been lost
since January 2001. The jobs being cre-
ated in Pennsylvania pay 23 percent
less than the jobs that were lost. In the
same week, the President told busi-
nesses in Springfield, MO, the growth
is good and jobs are being created. Yet
5,300 jobs have been lost in Springfield,
MO, since President Bush took office,
and the jobs being created in Missouri
pay 25 percent less than the jobs that
have been lost.

Every day it is becoming more and
more clear the current Bush economic
policy is in disarray. Last week, Presi-
dent Bush and his economic team
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backed away from the promise to cre-
ate an average of 2.6 million new jobs
this year. The President made the
promise in his economic report just the
week before last and now no one in the
White House or the Cabinet will en-
dorse the 2.6 million number. It is just
broken promise after broken promise.

President Bush promised his first tax
bill would create 800,000 additional jobs
by the end of 2002, but we lost 1.9 mil-
lion jobs instead. His 2002 economic re-
port promised 3 million more jobs in
2003; instead, more than 300,000 were
lost. His economic report last year pro-
jected 1.7 million new jobs for 2003, and
we suffered a loss of 400,000 jobs. He
promised the latest round of tax breaks
would create 510,000 additional jobs by
the end of 2003, but we lost 53,000 jobs
last year. President Bush says it is a
good idea to send jobs overseas, as if we
had not lost enough jobs already.

This chart is a pretty clear indica-
tion about what has been happening to
the American economy in terms of jobs
and the impact the economic policies
of this administration are having re-
garding employment. This shows 5.2
million jobs short of the administra-
tion promises for 2002. In 2002, we are
2.5 million jobs short of the promises of
2003. The reality is nearly 2 million
jobs have been lost in the first 2 years
under President Bush.

The administration talks about how
the economy is growing and how well
the economy is doing. In his speech to
the National Governors Association
today, we can see words that are simi-
lar to what the President used in the
State of the Union Address. In the
State of the Union Address the Presi-
dent talks about the pace of economic
growth in the third quarter being the
fastest in nearly 20 years. Productivity
is high and jobs are on the rise. He con-
tinued along in that speech, talking
about his support for the elimination
of overtime in an effort to help small
business. That is the regulation the ad-
ministration referred to as ‘‘the need-
less Federal regulation,” a regulation
that has been in effect since we adopt-
ed the 40-hour week that provides over-
time protections for millions of Ameri-
cans. This administration is committed
to overturning that regulation. That
would affect 8 million Americans who
work more than 40 hours a week.

This is the projection of this admin-
istration in terms of the jobs created
and the actual record of the adminis-
tration over recent years. Whether it is
a speech to the National Governors As-
sociation or the State of the Union,
when we hear from the President the
state of the economy is getting strong-
er and stronger, it is important to un-
derstand what the facts are.

We can ask ourselves whether this is
the responsibility of workers in this
country. This chart shows Americans
work more hours than workers in other
industrialized nations. This chart, from
the Organization for Economic Devel-
opment and Cooperation, shows Ameri-
cans work 100 hours each year more
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than any other industrial nation and
considerably more than most of the
other European nations. A few hundred
hours more than France, Italy, and
Germany. American workers are work-
ing longer. They are working harder
just to try to stay in place.

If we look at the job market in terms
of women in our society, what is hap-
pening to middle-income mothers who
work 55 percent more hours today than
20 years ago? In 1979, it was 895 hours
annually. Look at this figure: 1,388
hours now, almost double the amount
in 2000.

So American workers are working
longer and harder than any other in-
dustrial society. Not only that, we
have also seen that the families are
working longer and harder. Both men
and women, husbands and wives are
working longer and harder than any
other country in the world. So families
are working almost longer and harder,
and the jobs gained do not pay as much
as jobs lost.

The administration talks about the
creation of new jobs, they talk about
the unemployment figures, but it is im-
portant to understand what those jobs
are and what they are in terms of pay.
In 48 of the 50 States, the new jobs are
paying less than the old jobs. There are
only two States where they pay more.
They average 23 percent less. Workers
are working longer and harder. The
jobs are paying less.

We will look at what is happening to
the national average wage. For work-
ers in 2001, the average wage was
$44,000. The average wage now is
$35,410, a 2l1-percent reduction in the
average wage for workers today.

We read the statement of the Presi-
dent today talking about the state of
our economy, that everything is good
and getting better, and when we read
the State of the Union talking about
how positive all the economy is, we
ought to be able to look at what is hap-
pening out there on Main Street. Work-
ers are working longer and harder.
Both men and women are working
longer and harder, and their total in-
come is going down. That is what is
happening on Main Street across this
country.

This chart demonstrates these
points. In 48 States the Bush ‘‘recov-
ery”’ has replaced high-paying jobs
with low-paying jobs, with the excep-
tion of Nebraska and Nevada. That is a
national phenomenon in States across
this country, and the outsourcing issue
is one of the principal contributors.
That is why there is national attention
given in this magazine today talking
about the challenges we are facing with
outsourcing.

I will read a couple parts of the arti-
cle about outsourcing, and I will in-
clude the relevant paragraphs so they
will be in complete context.

That’s why outsourcing to India has ex-
ploded during the recovery.

I will come back to the ‘‘recovery’ in
just a minute.
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That is why outsourcing to India has ex-
ploded during the recovery. It jumped 60% in
2003—

That is 60 percent in 2003—
compared with the year before, according to
the research magazine Dataquest, as cor-
porations used some of their profits (not to
mention [their] tax breaks)—

Not to mention their tax breaks—do
you want to know where a great chunk
of those tax breaks are going? It has
been used to organize and shift Amer-
ican jobs overseas. This is the conclu-
sion in this magazine today. It goes on:

That translates to 140,000 jobs
outsourced to India last year. And
what is the human aspect? Here is one
of the individuals who has been af-
fected. His name is:

Vince Kosmac of Orlando, Fla., has lived
both sad chapters of outsourcing—the blue-
collar and white-collar versions. He was a
trucker in the 1970s and ’80s, delivering steel
to plants in Johnstown, Pa. When steel melt-
ed down to lower-cost competitors in Brazil
and China, he used the G.I. Bill to get a de-
gree in computer science. ‘“The conventional
wisdom was ‘Nobody can take your edu-
cation away from you,””” he said bitterly.
“Guess what? They took my education
away.”” For nearly 20 years, he worked as a
programmer and saved enough for a com-
fortable life. But programming jobs went
missing two years ago, and he is impatient
with anyone who suggests that he ‘‘retrain”
again.

“Retrain’ again—remember that pic-
ture with the President out there talk-
ing about new training programs that
were tied into the community colleges?
The principal problem with that is he
said he was going to request I guess
$250 million, but of course they cut
over $600 million in the last 3 years out
of the training programs.

But this is what is happening here—

the fact that this individual got the
training and programming jobs went
missing 2 years ago.
. . . he is impatient with anyone who sug-
gests that he ‘“‘retrain’ again. ‘“Here I am, 47
years old. I've got a house. I’ve got a child
with cerebral palsy. I've got two cars. What
do I do—push the pause button on my life?
I'm not a statistic.”

That is it. These families are not sta-
tistics. They are real people who are
working hard, working longer, and
making less. That is one of the prime
concerns many of us have; that is, if we
have a problem, the first thing we have
to do is understand it. The first thing
the President of the United States has
to say is: We have a problem. Let’s deal
with it. If he just keeps on going as he
did with the State of the Union and as
he has today to the Governors, that ev-
erything is hunky-dory, everything is
getting better, that there is no prob-
lem, then you are failing to understand
what is happening on the main streets
across this country.

This next item is from the Lou Dobbs
show on CNN last Friday night. These
are all publications from today, the
speech made by the President today,
the impact on the wages today. All of
this has been in the last few days. We
are not going back a year or 2 years
ago as to what is happening; we are
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talking about what is happening across
this country today and what the Presi-
dent of the United States said today
and how out of touch he is on these
issues.

This is from last Friday night. I
think these two comments said it all
on the Lou Dobbs show last Friday
night. This is Glenn of Oxford, MI:

If General Motors, Ford and
DaimlerChrysler can take supplier parts and
send them to China to be mass produced at
a third of the cost, then why doesn’t the cost
of the vehicle ever go down? Labor is cheap-
er, parts are cheaper, but CEO pay increases.

There it is. That is what is hap-
pening. That is the real economy. That
is what is happening. When you are
talking about outsourcing, you are not
only talking about families who have
worked hard, played by the rules, and
are being outsourced; a decision is
being made over which they have no
control. But you would think at the
end of the day, if the parts are cheaper,
if everything is cheaper, then at least
the vehicle or some other part would be
cheaper; but, no, the same cost, but the
profits go to the CEOs.

That was Glenn of Oxford, MI, last
Friday night on the CNN show.

Here is Walter, of Gary, IL:

When did the American dream become buy-
ing goods and services as cheap as possible?

That is a pretty good question:
“When did the American dream become
buying goods and services as cheap as
possible?”’

It used to be to have a good job, buy an af-
fordable home, raise our children and hope
that our children will be able to do the same
if not better in the future.

That is the definition of the Amer-
ican dream. That is the dream that is
being trampled on every single day,
and we need to have national leader-
ship that understands what is hap-
pening out across this country.

It is stunning to me—absolutely
stunning to me—that we cannot have a
recognition about what is happening in
terms of the current situation. These
are the facts.

In the Bush economy, corporate prof-
its ballooned compared to workers’
wages. On this chart is shown the
change in the share of corporate-sector
income, profits, and workers’ wages,
which is in the dark tan. And what is
shown on the chart is for the early
1990s recovery—the early 1990s recov-
ery—compared to today’s recovery that
this President is talking about. He
talked about it today. He talked about
it in the State of the Union. He said ev-
erything is hunky-dory. Yet we have
spelled out what is happening to real
working families. This chart tells the
story. And they must have this chart
down at the Council of Economic Ad-
visers. They must have this chart down
in the White House. Someone ought to
put this one on the desk of the Presi-
dent. Here it is.

In the early 1990s, the share of the re-
covery was 60.29 percent for workers’
wages, and for corporate profits it was
39 percent.
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What about today? Well, here it is.
Eighty-six percent of today’s ‘‘recov-
ery’ goes to corporate profits and 13
percent is going to the wages of work-
ers.

This tells it all as to what is hap-
pening in terms of the American econ-
omy. The workers are getting short
shrift across this country. You can
take all of the statistics, and the Presi-
dent can make all the speeches—as he
did in the State of the Union and as he
did today—but it is not telling the full
story. This tells the full story. This
tells what is happening to workers in
this country. It is told in the lost hopes
and dreams of workers who have seen
their jobs go overseas, but it is also
told in these other facts.

I will just show you this chart about
the Bush economy creating low-paying
jobs. Let’s take the late 1990s—1998 to
2000—the fourth quarter. This is the
quarter of the growth period out of the
recession. And here are comparable pe-
riods of time out of the recession be-
tween the 1990s and the year 2000 and
the current recovery and what has hap-
pened with low-paying wages.

This is what we were talking about
before, the loss of income, jobs being
lost and the new jobs paying less and
less and less, both men and women
working harder, working longer, cor-
porate profits booming, workers work-
ing harder and making a good deal less,
with the average income for those
working families going down.

Here is a chart that shows the recov-
ery is the worst for workers since the
Great Depression. This is the compari-
son for the month the recession ended
about what happened to workers’ sala-
ries. In 1961, when we had a period of
economic growth and price stability,
the longest period of economic growth
and price stability with the exception
of President Clinton, until the time of
the ballooning of the spending in the
Vietnam war. But the wages went up
10.7 percent. In the 1970s, it came in at
12 percent; in 1975, 9 percent; November
of 1982, 11 percent; March of 1991, 3.6
percent—not very much. This is the pe-
riod of time President Clinton turned
this country around, creating 21 mil-
lion jobs. And then the first increase
was 3.6 percent. Now it is four-tenths of
1 percent.

How many more indicators do we
need?

The fact is, we are facing a serious
economic crisis in workplaces across
the Nation. This administration ap-
pears not to understand it. In a state-
ment of the President to the National
Governors Association, he talked again
about how well the economy is doing,
how pleased he is with the progress we
are making.

That is not what is happening on
Main Street, USA. All across this Na-
tion, in 48 out of the 50 States, too
many jobs are going abroad. We hear
about it in our States and all across
the Nation. Everyone appears to know
about it except the administration.
Their only answer to any of our prob-

CONGRESSIONAL RECORD — SENATE

lems is providing additional tax breaks
for wealthy individuals.

Mr. REID. Will the Senator yield for
a question?

Mr. KENNEDY. Yes.

Mr. REID. Madam President, is the
Senator from Massachusetts aware of
what happened last week regarding one
of the President’s chief economic advi-
sors, N. Gregory Mankiw, Chairman of
the President’s Council of Economic
Advisors? Recognizing that the coun-
try has lost 2.8 million manufacturing
jobs during the time he has been Presi-
dent, is the Senator aware that this
man recommends that in an effort to
bolster manufacturing jobs, he wants
to have people who work at McDonald’s
reclassified as manufacturers? Is the
Senator aware of that?

I will read exactly what the man
said, in case the Senator missed that.
The plan is to simply reclassify exist-
ing jobs in the fast food industry and
declare they are now manufacturing
jobs. He said:

When a fast-food restaurant sells a ham-
burger, for example, is it providing a ‘‘serv-
ice” or is it combining inputs to ‘‘manufac-
ture’ a product?

Is the Senator aware of this state-
ment which I would consider ridicu-
lous?

Mr. KENNEDY. I am. We want to ref-
erence it because it is so startling. It is
in chapter 2, page 73—what is manufac-
turing. The Senator has read it cor-
rectly. It is startling to me. We just
read the papers in the last few days, if
we look at what the Secretary of
Health and Human Services has to do
now in terms of correcting a record
with regard to the disparities on health
care because people over in the Depart-
ment were cooking the books to give it
more favorable statements and com-
ments and facts with regard to the
problems we are facing with minori-
ties.

Then, of course, in the last day or so
we read the comments of our friend and
colleague Senator LEVIN where he said
the CIA had not been frank and candid
and honest with him in terms of pro-
viding information about what sites
had actually been given to the inspec-
tors and whether they had been given
the most accurate sites in terms of the
weapons of mass destruction. There
was representation that they had, and
we find out in the newspapers that they
had not.

Then we are troubled today by the
statement of the Secretary of Edu-
cation—who is my friend, although I
differ with him—when he said the NEA
organization that represents the teach-
ers is a terrorist organization. I was
absolutely baffled by that comment. I
will read the AP wire:

Education Secretary Rod Paige called the
nation’s largest teachers union a ‘‘terrorist
organization’ during a private White House
meeting with governors on Monday. Demo-
cratic and Republican governors confirmed
the education secretary’s remarks about the
[NEA]. “Those were the words, ‘the NEA is a
terrorist organization,”’”” said Democratic
Gov. Jim Doyle of Wisconsin. Several Demo-
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cratic governors called the remarks inappro-
priate.
I ask unanimous consent to print the
AP wire in its entirety in the RECORD.
There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Associated Press]
PAIGE TELLS GOVERNORS EDUCATION UNION IS
“TERRORIST ORGANIZATION"’
(By Robert Tanner)

WASHINGTON.—Education Secretary Rod
Paige called the nation’s largest teachers
union a ‘‘terrorist organization’ during a
private White House meeting with governors
on Monday.

Democratic and Republican governors con-
firmed the education’s secretary’s remarks
about the National Education Association.

“These were the words, ‘The NEA is a ter-
rorist organization,’” said Democratic Gov.
Jim Doyle of Wisconsin.

Several Democratic governors called the
remarks inappropriate.

‘‘He was making a joke, probably not a
very good one,” said Gov. Ed Rendell of
Pennsylvania. ‘‘Of course he immediately di-
vorced the NEA from ordinary teachers, who
he said he supports.”

“I don’t think the NEA is a terrorist orga-
nization,” said Rendell, who has butted
heads with the group as well. “They’re not a
terrorist organization any more than the Na-
tional Business Organization is a terrorist
organization.

Neither the Education Department nor
NEA had an immediate comment on Paige’s
comments. Both indicated the statements
were forthcoming.

Mr. REID. Will the Senator yield for
another question?

Mr. KENNEDY. Yes.

Mr. REID. I am stunned by the state-
ment of Secretary Paige. I have the
greatest respect for Governor Doyle. I
know if he said he said it, he said it.
But with regard to the NEA, for exam-
ple, someone I went to high school with
spent much of his adult life working
for the NEA, organizing all over the
West. That is a terrible thing to say
about my friend Rinaldo Martinez, that
he is part of a terrorist organization.
That is stunning.

Back to the loss of 2.8 million manu-
facturing jobs.

Mr. KENNEDY. If I may make a
quick comment, since we are on that
subject, on the statement by the Sec-
retary, whether it was said seriously or
in jest, this illustrates in crystal-clear
terms the misplaced values of the ad-
ministration when they roll out the red
carpet for the big drug companies, the
HMOs, the insurance companies in re-
cent Medicare legislation, and then
slap our Nation’s teachers in the face
with unacceptable language. I say they
are wrong. I believe Secretary Paige
owes the Nation’s teachers and the peo-
ple an explanation and a full apology.

Mr. REID. The President’s people
want to reclassify people who work at
McDonald’s, Burger King, and Wendy’s
as manufacturing so that the loss of
manufacturing jobs appears less. But
would the Senator comment on the
fact that it seems it may be better for
the President’s folks to dwell on people
who work in those places not having a
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raise in the minimum wage for as long
as they have? People are working two
and three jobs to make ends meet just
barely. We don’t hear a word from the
administration, not a single word on
increasing the minimum wage for these
people who work in these places that
they want to reclassify as manufac-
turing jobs, where they now make $5.15
an hour. And we have been stymied
procedurally from raising even an up-
or-down vote on the minimum wage
that will allow us to do that. Yet they
want to reclassify people who work in
those places as manufacturers. Is this
the height of nonsense?

Mr. KENNEDY. The Senator is abso-
lutely correct. Here we have the ad-
ministration effectively misleading the
country in terms of where we are going
in terms of the economy and the num-
bers of jobs and the types of jobs. But
at the same time, as the Senator cor-
rectly points out, we have not seen an
increase in the minimum wage for 7
years. The purchasing power of the
minimum wage now is close to the low-
est it has ever been.

We know there is a majority in the
Senate that is for an increase in the
minimum wage, but we are being
blocked in this body and in the House
of Representatives by the fact that the
President and this administration are
opposed to an increase in the minimum
wage, as they are opposed to an exten-
sion of unemployment compensation so
that we have some 90,000 workers a
week, men and women who have con-
tributed into the unemployment com-
pensation fund that is in a surplus of
$17 billion, and we find that the admin-
istration has opposed the request of
our friend and colleague from Wash-
ington, Senator CANTWELL, who along
with others, has a dozen times re-
quested that we take up a temporary
extension of the unemployment com-
pensation for workers.

Not only that, as the Senator well
knows, we have an administration that
is opposed to overtime for 8 million
workers in this country, of whom many
are policemen, firefighters, and nurses,
who are the backbone of our homeland
security.

People say, what could you do right
away? They ask Senator KERRY, what
can you do now? Well, you could do
something today if you had different
leadership that would make a signifi-
cant and important impact on the lives
of 7 million Americans with regard to
the minimum wage, hundreds of thou-
sand of workers regarding unemploy-
ment, and 8 million Americans with re-
gard to overtime. That is what you can
do today with different leadership, let
alone what you could do if you had a
President who was prepared to help
eliminate the tax loopholes that send
our jobs overseas; or they can try to
bring in American companies and try
to work with them to find ways of sta-
bilizing this whole issue about the ex-
port of jobs and find ways of keeping
them. There are many ways this can be
done, but you will not get it done when
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you have a President who at noontime
today said to the Governors: Every-
thing is fine, the economy is growing,
don’t worry, we are just doing fine; ev-
erything is going along in a very posi-
tive way.

I am troubled the message is not get-
ting through.

Mr. REID. We have heard a lot about
the loss of manufacturing jobs in our
country.

There are traditionally very good
jobs, the kind that can really support a
family—decent hourly wages, good
health care coverage, and paid vaca-
tions. They provide an honest day’s pay
for an honest day’s work because these
jobs aren’t easy.

It takes concentration, skill and
stamina to stand on an assembly line
making automobiles, or aircraft, or
televisions, or dungarees. And most im-
portant of all, it requires pride in a job
well done.

When I grew up, you saw the ‘“‘made
in the USA label” on almost every-
thing you bought. It was an assurance
that a product was of the highest qual-
ity because it had been manufactured
by American workers.

Today it’s hard to find that label on
many products because fewer and fewer
things are being ‘“‘“made in the USA.”

Over the last 42 months, our Nation
has lost manufacturing jobs every sin-
gle month—a total of 2.8 million jobs.

These are the statistics, and behind
these statistics are 2.8 million grim
stories.

Every time a job is lost, a family’s
world is torn apart.

A worker loses the self-esteem of sup-
porting a family, and also loses the
sense of pride in a job well done. The
family will probably lose their health
coverage. Maybe they’ll have to give up
their dream of owning a home, or their
children will have to forget about at-
tending college.

This is why the loss of manufac-
turing jobs is such a crisis in our coun-
try.

For months now, we have wondered
whether the administration has a plan
to revive our manufacturing sector,
and help create new manufacturing
jobs.

Mr. President, I believe in giving
credit where credit is due. It now ap-
pears that the administration might in
fact have a plan to create manufac-
turing jobs.

Unfortunately, that plan is simply to
reclassify existing jobs in the fast food
industry and declare that they are now
“manufacturing’’ jobs!

This idea was suggested in the Eco-
nomic Report of the President which
was sent to Congress last week, and by
N. Gregory Mankiw, the chairman of
the President’s Council of Economic
Advisers.

To reiterate, in a speech to econo-
mists, Mr. Mankiw said that reclassi-
fying fast food jobs as manufacturing
was ‘‘an important consideration’ in
setting economic policy. And the White
House drew a box around this part of
the Economic Report:
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When a fast-food restaurant sells a ham-
burger, for example, is it providing a ‘‘serv-
ice” or is it combining inputs to ‘‘manufac-
ture’’ a product?

Sometimes, seemingly subtle differences
can determine whether an industry is classi-
fied as manufacturing. For example, mixing
water and concentrate to produce soft drinks
is classified as manufacturing. However, if
that activity is performed at a snack bar, it
is considered a service.

According to an article in last Fri-
day’s New York Times, some econo-
mists in the administration want to
count flipping hamburgers as manufac-
turing so they can claim more jobs in
that sector of the economy.

Mr. President, if this idea wasn’t
such a cruel mockery of American
workers and their families, it would be
funny.

I have nothing against people who
work in the food service industry. Here
in the Senate I have fought to protect
these workers. I have tried to get a
vote on increasing the minimum wage.
And I have fought to protect overtime
pay.

But it is a fact that very few food
service jobs can compete with good
manufacturing jobs in terms of sup-
porting a family.

I suppose the food service workers
could organize themselves into unions,
as many factory workers have done.
Maybe they could call themselves the
Amalgamated Hamburger Assembly
Workers or the Brotherhood of French
Fry Baggers.

They could call themselves that, but
they would still be food service work-
ers, not factory workers. And their jobs
would still be service jobs, not manu-
facturing jobs.

You can change all the terminology
you want, but you can’t change the
fact that our country desperately needs
a real plan to boost our manufacturing
sector.

We need to look at tax credits for
businesses to create manufacturing
jobs; we need to cut health care costs;
and we need to enforce our trade agree-
ments so they will be fair to American
workers.

We need a plan that recognizes what
the loss of manufacturing jobs has
meant to almost three million Amer-
ican families.

This is a serious problem. But this
suggestion by the administration can’t
be taken seriously.

Mr. KENNEDY. Madam President,
this is an insult to Lucille Rocket of
Durfee High School in Fall River. She
works hard to bring smaller learning
communities to school to help Kkids
learn. She mentors teachers. She is an
enormously constructive and positive
person in the high school system as a
member of the NEA in my State.

Cathy Moriarty teaches at-risk sec-
ond grade children in Springfield’s
gymnasium because they don’t have
enough classrooms. She believes the No
Child Left Behind Act doesn’t fund the
needed support for smaller class size
and better trained teachers. She is a
member of an organization that speaks
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to that issue. She is proud of it. I am
proud of her.

Amanda Pellerin-Duck, who is in
Springfield’s Commerce High School,
brought new curriculum on global
issues to school. She cares about the
quality of education and she has spo-
ken out about the importance of mak-
ing sure we are going to get it right
with the No Child Left Behind.

Ellen Peterson is a first grade teach-
er who helped new teachers on her own
time. These teachers give of them-
selves every day. They are devoted to
the children and they care deeply
about the quality of education, and
they are members of an organization
that was insulted.

Cindy Douglas teaches kindergarten
in Franklin with limited supplies and
does an extraordinary job. She believes
this administration and this Nation
should put funding of education at a
higher priority.

Those are real people who are mem-
bers of this organization. We have not
always agreed, the NEA and myself, on
education issues. But I admire their
work in my own State, and I admire
the work they have done historically
on education. I have been a member of
that committee for 42 years. It is abso-
lutely startling, Madam President.
Probably for the time I have been on
the committee, for 20 years, we never
voted on any issue. Everything was bi-
partisan—all the education issues. We
had it under a Republican, Senator
Stafford, who is still alive, a wonderful
elderly Senator from Vermont, and
Senator Pell, a dear and valued friend
of mine and my family, who is from
Rhode Island. We never voted on edu-
cation issues. They were bipartisan for
20-odd years. Most of us—at least I
did—thought we had a bipartisan effort
with this administration on the No
Child Left Behind. We had extraor-
dinary overwhelming support in this
body and in the House of Representa-
tives trying to get this job done. We
were going to have reform, but with
that, we have to have investment. We
got the reform, but not the investment.
We have left children, I believe, hang-
ing high and dry.

It is not just the Senator from Mas-
sachusetts saying it. It is also edu-
cation leadership in the State of Utah,
in Republican States alike that are
talking about this. That is why, as we
are trying to deal with an issue of such
high importance and priority, we
should be beyond and far away from
the inappropriate use of terms in char-
acterizing an organization that has
worked so long and hard to improve
the quality of education for the chil-
dren in this country.

This legislation, S. 2061, is not a seri-
ous attempt to address a significant
problem being faced by physicians in
some States. It is the product of a
party caucus rather than the bipar-
tisan deliberations of a Senate com-
mittee. It was designed to score polit-
ical points, not to achieve the bipar-
tisan consensus which is needed to
enact major legislation.
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This bill contains most of the same
arbitrary and unreasonable provisions
which were decisively rejected by a bi-
partisan majority of the Senate last
year. The only difference is that last
year’s bill took basic rights away from
all patients, while this bill takes those
rights away only from women and new-
born babies who are the victims of neg-
ligent obstetric and gynecological care.
That change does not make the legisla-
tion more acceptable. On the contrary,
it adds a new element of unfairness.

The proponents argue that they are
somehow doing these women and their
babies a favor by depriving them of the
right to fair compensation when they
are seriously injured. It is an Alice in
Wonderland argument which they are
making. Under their proposal, a woman
whose gynecologist negligently failed
to diagnose her cervical cancer until it
had spread and become incurable would
be denied the same legal rights as a
man whose doctor negligently failed to
diagnose his prostate cancer until it
was too late. Is that fair? By what con-
voluted logic would that woman be bet-
ter off? Both the woman and the man
were condemned to suffer a painful and
premature death as a result of their
doctors’ malpractice, but her com-
pensation would be severely limited
while his would not. She would be de-
nied the right to introduce the same
evidence of medical negligence which
he could. She would be denied the same
freedom to select the lawyer of her
choice which he had. She would be de-
nied the right to have her case tried
under the same judicial rules which he
could. That hardly sounds like equal
protection of the law to me. Yet, that
is what the advocates of this legisla-
tion are proposing.

Of course, this bill does not only take
rights away from women. It takes
them away from newborn babies who
sustain devastating prenatal or deliv-
ery injuries as well. These children
face a lifetime with severe mental and
physical impairments all because of an
obstetrician’s malpractice or a defec-
tive drug or medical device. This legis-
lation would limit the compensation
they can receive for lost quality of life
to $250,000—$250,000 for an entire life-
time! What could be more unjust?

This is not a better bill because it ap-
plies only to patients injured by ob-

stetrical and gynecological mal-
practice. That just makes it even more
arbitrary.

We must reject the simplistic and in-
effective responses proposed by those
who contend that the only way to help
doctors is to further hurt seriously in-
jured patients. Unfortunately, as we
saw in the Patients’ Bill of Rights de-
bate, the Bush administration and Con-
gressional Republicans are again advo-
cating a policy which will benefit nei-
ther doctors nor patients, only insur-
ance companies. Caps on compensatory
damages and other extreme ‘‘tort re-
forms’ are not only unfair to the vic-
tims of malpractice, they do not result
in a reduction of malpractice insurance
premiums.
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While those across the aisle like to
talk about doctors, the real bene-
ficiaries will be insurance companies
and large health care corporations.
This legislation would enrich them at
the expense of the most seriously in-
jured patients; women and children
whose entire lives have been dev-
astated by medical neglect and cor-
porate abuse.

This proposal would shield HMOs
that refuse to provide needed -care,
drug companies whose medicine has
toxic side effects, and manufacturers of
defective medical devices. This legisla-
tion is attempting to use the sympa-
thetic family doctor as a Trojan horse
concealing an enormous array of spe-
cial legal privileges for every corpora-
tion which makes a health care prod-
uct, provides a health care service, or
insures the payment of a medical bill.
Every provision of this bill is carefully
designed to take existing rights away
from those who have been harmed by
medical neglect and corporate greed.

It would drastically limit the finan-
cial responsibility of the entire health
care industry to compensate injured
patients for the harm they have suf-
fered. When will the Republican party
start worrying about injured patients
and stop trying to shield big business
from the consequences of its wrong-
doing?

This legislation would deprive seri-
ously injured patients of the right to
recover fair compensation for their in-
juries by placing arbitrary caps on
compensation for non-economic loss in
all obstetrical and gynecological cases.
These caps only serve to hurt those pa-
tients who have suffered the most se-
vere, life-altering injuries and who
have proven their cases in court.

They are the children who suffered
serious brain injuries at birth and will
never be able to lead normal lives.
They are the women who lost organs,
reproductive capacity, and in some
cases even years of life. These are life-
altering conditions. It would be ter-
ribly wrong to take their rights away.
The Bush administration talks about
deterring frivolous cases, but caps by
their nature apply only to the most se-
rious cases which have been proven in
court. These badly injured patients are
the last ones we should be depriving of
fair compensation.

In addition to imposing caps, this
legislation would place other major re-
strictions on seriously injured patients
seeking to recover fair compensation.
At every stage of the judicial process,
it would change long-established judi-
cial rules to disadvantage patients and
shield defendants from the con-
sequences of their actions.

If we were to arbitrarily restrict the
rights of seriously injured patients as
the sponsors of this legislation propose,
what benefits would result? Certainly
less accountability for health care pro-
viders will never improve the quality
of health care. It will not even result in
less costly care. The cost of medical
malpractice premiums constitutes less
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than two-thirds of 1 percent—0.66 per-
cent—of the Nation’s health care ex-
penditures each year. Malpractice pre-
miums are not the cause of the high
rate of medical inflation.

Over the last 15 years, medical costs
increased by 113 percent. The total
amount spent on medical malpractice
insurance rose just 52 percent over that
period, less than half the rate of infla-
tion for health care services.

Data from the National Practitioners
Data Bank shows the number of pay-
outs by Ob/Gyns in medical mal-
practice cases is not increasing. It has
been relatively stable over the last
twelve years. In fact, there were 13 per-
cent fewer payouts in 2002 than in 1991.
Similarly, the total amount paid to
settle malpractice claims against Ob/
Gyns has remained flat over the past
twelve years when adjusted for medical
inflation. The evidence shows that con-
trary to the claims of those promoting
this legislation, malpractice payouts
are not causing the cost of health care
to rise.

The White House and other sup-
porters of caps have argued that re-
stricting an injured patient’s right to
recover fair compensation will reduce
malpractice premiums. But, there is
scant evidence to support their claim.
In fact, there is substantial evidence to
refute it. In the past few years, there
have been dramatic increases in the
cost of medical malpractice insurance
in States that already have damage
caps and other restrictive tort reforms
on the statute books, as well as in
states that do not.

Caps are not only unfair to patients,
they are also an ineffective way to con-
trol medical malpractice premiums.
Comprehensive national studies show
that medical malpractice premiums
are not significantly lower on average
in States that have enacted damage
caps and other restrictions on patient
rights than in States without these re-
strictions. Insurance companies are
merely pocketing the dollars which pa-
tients no longer receive when ‘‘tort re-
form” is enacted.

If a Federal cap on non-economic
compensatory damages were to pass, it
would sacrifice fair compensation for
injured patients in a vain attempt to
reduce medical malpractice premiums.
Doctors will not get the relief they are
seeking. Only the insurance companies,
which created the recent market insta-
bility, will benefit.

Doctors, especially those in high risk
specialties, whose malpractice pre-
miums have increased dramatically
over the past few years do deserve pre-
mium relief. That relief will only come
as the result of tougher regulation of
the insurance industry. When insur-
ance companies lose money on their in-
vestments, they should not be able to
recover those losses from the doctors
they insure. Unfortunately, that is
what is happening now.

Doctors and patients are both vic-
tims of the insurance industry. Excess
profits from the boom years should be
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used to keep premiums stable when in-
vestment earnings drop. However, the
insurance industry will never do that
voluntarily. Only by recognizing the
real problem can we begin to structure
an effective solution that will bring an
end to unreasonably high medical mal-
practice premiums.

Finally, I understand we will be vot-
ing on cloture tomorrow. We just had
this legislation offered. We are here on
a Monday. We are prepared for action
and discussion, but we are being re-
quired to vote tomorrow. I intend to
vote no on the cloture motion. This is
an important issue affecting the qual-
ity of health and fairness and justice
for millions of women and babies. It
does not deserve to be rushed through
the Senate.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DORGAN. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

OUTSOURCING JOBS

Mr. DORGAN. Madam President, last
week the Senate was not in session and
most of us in the Senate were in our
home States. I spent most of the week
in North Dakota visiting with people
about the economy, jobs, health care,
and a wide range of issues. I had meet-
ings on the issue of No Child Left Be-
hind, on the significant problem in
rural States with methamphetamine
and the scourge this deadly new drug
poses to young people and to law en-
forcement. A lot of us were doing a lot
of activities last week. I wish to talk
about a couple of issues that happened
since we left town.

Last week, there was a lot of discus-
sion about the Economic Report of the
President that was sent to the Con-
gress just prior to our leaving town.

This week’s BusinessWeek, March 1,
2004, says:

Will Outsourcing Hurt America’s Suprem-
acy?

That is similar to the front cover of
BusinessWeek a year ago:

Is your job next? A new round of
globalization is sending upscale jobs off-
shore. They include chip design, engineering,
basic research—even financial analysis. Can
America lose these jobs and still prosper?

So BusinessWeek, in front covers,
now and exactly 1 year ago from now,
asks the same questions: Will outsourc-
ing hurt America’s supremacy?

The issue of outsourcing of jobs has
been raised in the President’s Eco-
nomic Report, and there has been a lot
of discussion about it. I thought it
would be helpful perhaps to read it be-
cause it gets back to the question of
international trade and its impact on
our economy.

On page 25 of the Economic Report of
the President, it says: Outsourcing of
professional services is a prominent ex-

The
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ample of the new type of trade. The
gains from trade that take place over
the Internet or telephone lines are no
different than the gains from trade in
physical goods transported by ship or
by plane. When a good or service is pro-
duced at a lower cost in another coun-
try, it makes sense to import it rather
than to produce it domestically.

Let me read that last sentence again.
When a good or service is produced at
a lower cost in another country, it
makes sense to import it rather than
produce it domestically.

So that created a significant debate.
This is a booklet, the Economic Report
of the President, that is extolling the
virtues of outsourcing of American
jobs. It is safe to say, perhaps, that no
economist who worked on this booklet
has ever had their job outsourced. In
fact, I know of no American economist
who has lost his or her job because of
outsourcing. I also know of no politi-
cian in this country who has lost his or
her job because the job was outsourced
to Sri Lanka, Bangladesh, China, or In-
donesia.

So it is easy then for politicians and
economists to thumb their suspenders,
smoke their cigars, ruminate, cogitate
about these things, and come up with
this goofy idea that somehow when a
good or service is produced at a lower
cost in another country, it makes sense
to import it rather than produce it do-
mestically.

I will take this point just for a mo-
ment and see if I can dissect it by talk-
ing about bicycles. I know I have spo-
ken about this before, but repetition is
the hallmark of good policy, so let me
do it again. When it can be produced
less expensively overseas, the Presi-
dent’s economic advisers and the Presi-
dent’s report say do it. Well, Huffy bi-
cycles are a good example. The com-
pany that made Huffy bicycles had 20
percent of the domestic market. People
can buy these bicycles from Sears,
Wal-Mart, and Kmart. Most people
know about Huffy bicycles. They used
to be made in this country. They were
made in Ohio by American workers.
Those American workers made $11 an
hour making bicycles.

I did not know one of the workers but
I am sure they were proud of their jobs
and proud of their product. They made
Huffy bicycles. In fact, on Huffy bicy-
cles the decal on the front between the
front fender and the handlebars was an
American flag decal made by American
workers. So Huffy bicycles moved to
China. Why? Because it costs $11 to
hire an American to work to make a
Huffy bicycle and a Chinese worker can
be hired for 33 cents an hour.

Huffy left Ohio and went to China.
The last job that was done by the
workers in Ohio was to replace the lit-
tle flag decal with a decal of the globe.
They removed the flag and put a globe
on the front of Huffy bicycles.

The last bicycle that was boxed up
and left the plant in Celina, OH, was at
10:15 in the morning when a red 20-inch
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Huffy model was put in a box for ship-
ment, and then Huffy changed its na-
tionality. Huffy bikes are now Chinese.

Now, bicycles do not speak, so there
was no visible sign of this change of na-
tionality when the Huffy showed up at
Wal-Mart or Kmart or Sears. They are
now for sale as a Chinese bicycle rather
than an American bicycle.

Question: Does anybody think that
when Huffy decided to send its bicycle
production to China, those bicycles
ended up on the showroom floor of Wal-
Mart or Kmart at a much lower price
because instead of paying $11 an hour
for workers constructing these bicy-
cles, they were now paying 33 cents an
hour?

Instead of having safe workplaces,
there are none of those OSHA problems
in China. Instead of having a manufac-
turing plant where they cannot put
chemicals in the water and put chemi-
cals into the air, there are none of
those restrictions in China. Instead of
having child labor laws where 12-year-
olds cannot be hired to work 14 hours a
day, there are none of those restric-
tions in China.

So is it less expensive to produce
Huffy bicycles in China? Darn right it
is. Does the consumer benefit from
that? Do my colleagues think Huffy bi-
cycles that showed up on the showroom
floor of Kmart and Wal-Mart are less
expensive bicycles after they cut man-
ufacturing costs of workers from $11 an
hour to 33 cents an hour? The answer is
no, of course they aren’t.

This has nothing to do with
advantaging consumers. It has to do
with corporate profits. It has to do
with laying off Americans and fat-
tening profits.

So going to page 25 of the Economic
Report of the President, his economic
advisers say: When a good or service is
produced at lower cost in another
country, it makes sense to import it
rather than produce it domestically.
The keyword here is cost. They know
the cost of everything and the value of
nothing, as the old saying goes.

I will tell my colleagues where things
can be produced at less cost: Mexico,
Indonesia, Bangladesh, China. I can
name a dozen countries. But is that the
only criterion? Is that the judgment we
are going to make in this country: If it
costs less somewhere, then there is an
advantage to producing it there and
shipping it back here and there is some
sort of inherent advantage to our con-
sumers? It is simply not true.

I do not understand whether it is
being hard headed or soft headed to fail
to understand the basic truths about
international trade. I am not someone
who believes we should build a fence
around our country but I do believe
there ought to be some fairness with
respect to the rules of  this
globalization.

I will describe for a moment some-
thing I did just before the break. I
came to the Senate floor and I listed—
which, incidentally, is on my Web site
as well at http:/Dorgan.Senate.gov for
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those who might be interested—the top
100 companies that basically moved
jobs to Mexico after the North Amer-
ican Free Trade Agreement.

Now these 100 companies—this is not
conjecture from me—these are compa-
nies that certified to the Department
of Liabor that these jobs were no longer
going to exist because of the North
American Free Trade Agreement. Why
did they certify it? Because they want-
ed to make eligible the workers who
were being laid off for this transitional
trade adjustment assistance. What a
wonderful, remarkable term: Transi-
tional trade adjustment assistance.
That means, for somebody out there
who is losing their job, they are going
to be transitioned and they are going
to get some assistance in the short
term. Guess what. One loses their job,
they get transitioned, we give them
some money, and then go away, please.

So in order to get that transitional
assistance, one had to have a certifi-
cation from their company. So here is
a certification. Levi Strauss, 15,676
jobs, mostly moved to Mexico; they
certified that. I am not accusing them
of it. I am just saying they certified
that to the Department of Labor.
Levi’s, now that is all American; right?
Everybody wears Levi’s, but Levi’s are
not American anymore. They are made
elsewhere. Fruit of the Loom used to
be in Texas. They certified 5,352 jobs
gone, T-shirts, shorts, underwear; Fruit
of the Loom, not American, gone.

Do my colleagues want to order some
Mexican food? Well, they do not have
to say: Give me a chalupa, give me an
enchilada. What they can say is: Give
me some Fig Newtons, because Fig
Newtons left America and went to Mex-
ico. They are gone. Do my colleagues
think Fig Newtons are made at home?
No, they are not. Fig Newtons are on
this list, certified as leaving America.
Why? Because they can make them less
expensively elsewhere.

How many Americans know that Fig
Newtons now come from Mexico? So we
lose our Fruit of the Loom, we lose our
Levi’s, we lose our Fig Newtons.

I am mentioning some things that
are not high tech. I should mention
some high tech—Motorola telephones.
Let me give an interesting statistic
that most people would not believe.

Do you know that after NAFTA,
when we were told that what would be
shipped to this country from Mexico
would largely be the result of low-
skilled, low-wage labor, they said that
is what this is going to be. We are ac-
cessing the Mexican marketplace for
low-gkilled, low-wage labor which will
ship jobs into this country and it will
not displace those in this manufac-
turing sector who have good jobs, mak-
ing good money, because they have
high-skilled, high-wage jobs. Wrong.
The three largest categories of manu-
factured items coming into the United
States from Mexico are automobiles,
electronics, and automobile parts.

Did you know in a recent year we im-
ported more automobiles into the
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United States from the country of Mex-
ico than we exported to all the rest of
the world? I am going to say that
again. The United States imported
more automobiles from Mexico than we
exported to all of the rest of the world.
That describes to you what happened
with NAFTA—a substantial flight of
U.S. jobs, good manufacturing jobs,
good-paying jobs to Mexico.

It is all about wages. I understand
that. So you go to page 25 and the issue
here is not about values. It is not about
the American economy. It is not about
caring whether this world-class econ-
omy of ours retains a strong manufac-
turing base—which I think is essential
to be a country with a strong world-
class economy. It is not about that. It
is about cost.

When a good or service is produced at
a lower cost in another country it
makes sense to import it.

So you say, ‘‘So long to American
jobs.” There are no tears shed for that
with these economists.

Of course they sit there without wor-
rying about their jobs because no
economists I know have lost their jobs.
No economists lost their jobs to
NAFTA. No politician lost his or her
job. Despite the fact that everybody
was wrong.

This describes what happened. This
happens to be the 100 top companies
that certify job loss: Only with respect
to Mexico; only with respect to
NAFTA.

We were told. The best economists
said: Pass this North American Free-
Trade Agreement because if you do we
will produce substantial new jobs.
Guess what. We had a small trade sur-
plus with Mexico. We passed NAFTA,
the North American Free-Trade Agree-
ment, and that small surplus turned
into a giant deficit. Ross Perot called
it a giant sucking sound, and those
jobs have gone to Mexico wholesale.

We had a modest deficit, a relatively
modest deficit with Canada, which is
the other country that is the partici-
pant in the North American Free-Trade
Agreement, and that has become a very
large deficit.

In both cases with Mexico and Can-
ada, all the experts were wrong and we
have dramatically increased the Fed-
eral trade deficit with respect to both
countries.

Let me also say in the Economic Re-
port of the President there has been a
discussion in recent days about what is
manufacturing, because they pose the
question on page 73. They ask a ques-
tion.

The definition of a manufactured
product, however, is not straight-
forward. When a fast food restaurant
sells a hamburger, for example, is it
providing a service? Or is it combining
inputs to manufacture a product?

I don’t know exactly which econo-
mist might have written page 73, but
when a fast food restaurant sells a
hamburger, is it providing a service or
is it combining inputs to manufacture
a product? This rather serious econo-
mist poses one of the questions of our
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era: Should a hamburger be considered
part of our manufacturing base?
Should the making of a hamburger be
considered part of our manufacturing
base?

How about the person who hangs out
the window and says, Do you want fries
with that? Is that a key part of the
manufacturing base? Where does this
g0?

What would your mom, or my late
mother, think if you came home and
said what you had been doing and you
told her you had been manufacturing
chocolate pie? I don’t think so.

Sometimes in this town language be-
comes such a barrier to understanding.
This is so fundamentally absurd on its
face. Is making a hamburger part of
America’s manufacturing base? The an-
swer is of course not. Of course not.

We have lost a massive number of
manufacturing jobs in this country in
recent years. I suppose some of the
same economists who have sold us on
this economic strategy may want to
make it appear as if we have lost fewer
jobs by counting those who construct a
hamburger—two all-beef patties, spe-
cial sauce, lettuce, whatever it is—as
part of our manufacturing sector. But
of course on its face that is nuts and
this ought not be part of any signifi-
cant or serious discussion.

There are a lot of questions being
raised these days about jobs. Let me
say I don’t think, with all the discus-
sion we have about social programs in
the Congress, there is not a social pro-
gram in this country that is as impor-
tant as a good job that pays well. Be-
cause that is what helps provide the se-
curity for America’s families.

We are going through a time when we
face the loss of a lot of jobs. We face
the restructuring of an economy. We
did have a recession, relatively short.
We are now a year and a half past that
recession and the fact is we are still
not producing any significant number
of new jobs. So the question for all of
us is, Is this economic strategy a strat-
egy that produces new growth without
new jobs?

Paul Craig Roberts, who was one of
the top economists for the Reagan ad-
ministration, recently wrote a piece
suggesting that perhaps this is an eco-
nomic recovery without new jobs. If
that is the case, we have some serious
problems ahead of us. He says maybe
this new economy, this new growth,
does create jobs but not in the United
States; jobs in China, jobs elsewhere,
just not jobs here. If that is the case,
we face significant challenges.

We are going to have an agenda in
this Senate that will move very quick-
ly between now and the first Tuesday
of November, which is election day. I
understand all that. We are going to be
working on a lot of extraneous issues,
some because one side or the other
wants to have a political wedge issue
someplace. We on our side don’t sched-
ule this place. The majority schedules
it at this point so they will determine
what is on the floor of the Senate.

CONGRESSIONAL RECORD — SENATE

But for me, I believe there is not a
more important issue that we need to
deal with than the question, are we
going to have an economic engine that
creates jobs so the American families,
as they talk about their lot in life,
have a chance to visit about progress?
How will American families answer the
questions: Do I have a good job? Does it
pay well? Do I have job security? Am I
going to be outsourced?

And then answering the other ques-
tions that come from the ability to
have a decent job, Do we send our Kkids
to schools we are proud of? Do Grandpa
and Grandma have access to good
health care? Do we live in a safe neigh-
borhood? Do we keep this country safe
from terrorist attacks?

There are so many issues that con-
front us, but I think the issue of jobs is
critically important and we spend far
too little time working on it in the
Senate.

I want to say this: Those who think
it is a good thing to send America’s
jobs overseas, those who think this is a
new economic approach that is good for
America, don’t understand. Because
they have not been in that place. They
have never been a part of a family
where they know about secondhand
things, second jobs, second shifts, and
second mortgages. They have never
been a part of that. They think it is
just fine to construct some economic
theory, some model that says if we can
produce Huffy bicycles less expensively
in China, good for us, let’s do it. Except
the consumer doesn’t benefit from
that, it is just the American workers
who lose their jobs.

The questions these economists need
to answer—and the politicians, inciden-
tally, who support this, and there are
plenty—is: Who will be the purchasers
and consumers in an economy in which
you diminish and then finally ship
good jobs overseas? Who is going to
purchase all of these things you are
producing overseas?

I have given a number of trade
speeches. I come to the floor of the
Senate and talk about this repeatedly
and nobody seems to care very much.
That is lamenting. I should not say it
quite that way. It does not result in
dramatic change in public policy.

We can talk about the most recent
trade agreement with China. We have
roughly a $130 billion trade deficit with
China right now. It has been growing
leaps and bounds. Our negotiators ne-
gotiate an agreement with China and
say on the bilateral trade with respect
to automobiles: We will agree with
this, China; you can ship any Chinese
automobile you may wish to manufac-
ture to the United States, and we will
charge a tariff of only 2% percent. And
we agree any U.S. cars we try to ship
to China are charged a tariff 10 times
higher of 25 percent.

Stupid? Sure. On its face it is a stu-
pid provision. We say to China, which
has a $130 billion trade surplus with us,
by the way, we will make a deal. We
want to have bilateral automobile
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trade, and we will let you charge a tar-
iff 10 times higher than we will.

I would love to find the negotiator
who did that and see if we could not
find a way to prevent them from ever
having a public sector job once again.
That makes no sense. Yet we see this
time after time after time.

As I speak today, every single pound
of American beef that is sent to Japan
has a 50-percent tariff on it. We have a
huge trade deficit with Japan. Every
pound of American beef sent to Japan
has a 50-percent tariff. That is 15 years
after our trade negotiators reached a
beef agreement with Japan.

This country needs to get a backbone
and stand up for its economic interest.
Yes, I am talking about ranchers. I am
talking about manufacturers. I am
talking about business owners who do
business in this country and have to
compete. We need a spine, backbone,
some willingness to stand up for the
economic interests of this country, not
being protectionists but just saying
there needs to be some basic rules.

If, in fact, we are a global economy—
and, indeed, we are—then the rules
with respect to that global economy
need to keep pace with globalization.

We had people killed in the streets of
this country in the last century. They
gave their life fighting for some basic
rights: The right to organize, basic
rights for workers to organize. We had
people fight on the issue of child labor
to prohibit the sending of 12-year-old
children down into the coal mines and
into manufacturing plants. We waged
fights over the issue of minimum wage
and safe workplaces and the environ-
mental laws that prohibit a plant from
dumping its chemicals into the air and
water.

Now we are told forget all that be-
cause if you are a global company, you
pole-vault over that and go someplace
where you do not have to worry about
environmental or labor rules. That is a
nuisance. Child labor, minimum wage,
the right to organize, that is a nui-
sance.

This is what we have dealt with for
100 years in order to create a more per-
fect opportunity for business and labor.
There is something fundamentally
wrong.

I hope we can have a discussion about
jobs in the Senate. I intend to offer a
series of amendments at the next op-
portunity dealing with the issue of jobs
and dealing with the issue of trade. The
President has just finished a Central
American Free-Trade Agreement. I be-
lieve we ought to have that debate in
the Senate. He has just completed the
Australian Free-Trade Agreement. We
ought to have that debate in the Sen-
ate. I intend to be in the Senate oppos-
ing both. I will describe why later. Nei-
ther, in my judgment, represents the
best interests of this country. I want
trade pacts to be mutually beneficial.
That means they need to benefit this
country, as well.

What prompted me to speak were a
couple things: One, this discussion
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about outsourcing. The economists
who wrote this—this is the President’s
book, actually signed by the President,
but the fact is, I understand it is writ-
ten by the President’s economic advis-
ers. He, in some ways, began to do a U-
turn and lost the steering wheel and
turned back again. My hope is the
President certainly does not believe
this nonsense. Outsourcing of good jobs
in this country, outsourcing of manu-
facturing jobs, outsourcing of service
jobs is not in this country’s best inter-
est. They say in the long run it will
even out because the other countries
will raise themselves up.

John Maynard Keynes said in the
long run, we are all dead. I am inter-
ested in the next year, the next 5 years,
the next 20 years. I am relatively unin-
terested in the realignment of the
economies 100 years from now.

I want very much for this country to
succeed. I want this country to remain
a world economic power. It will not be
a world economic power if it is deep in
debt, up to its neck in fiscal policy
deficits and up to its neck in trade defi-
cits. We have fiscal policy deficits this
year alone of about $660 billion. I know
the numbers that are advertised are
$5630 billion, but that is if you take the
Social Security revenue, which is a dis-
honest thing to do. So $660 billion in
Federal budget deficits, and add to that
the highest trade deficits in human his-
tory, very close to $480 billion, and it is
appropriate to look at this country’s
fiscal policy and trade policy and ask:
Where is the leadership? Where does
the leadership come from to address
these issues?

My hope is that I and others who care
a great deal about this can provide
some of that leadership. We invite the
President and people from both polit-
ical parties to join us. This President
needs to speak forcefully in response to
this ‘‘Economic Report of the Presi-
dent.” He needs to say: This is not
what I mean. The economists may have
written it, but I don’t believe outsourc-
ing strengthens our country. I don’t be-
lieve moving American jobs overseas
strengthens the United States of Amer-
ica.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr. COR-
NYN). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. ENSIGN. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ENSIGN. Mr. President, I rise
today to speak on the issue of medical
liability reform and the bill pending
before the Senate. This legislation is a
narrowed-down version of what myself
and Senator GREGG introduced last
year, which in contrast was a broad-
based medical liability reform bill.
Today we pared it down to limit it just
to OB/GYNs, nurse midwives, and any
other provider involved in the delivery
of babies.
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The reason we have done this is fair-
ly typified in my State and in many
other States around the country by
this picture. It is a real life picture
taken only days ago: the building mon-
iker reads ‘“‘OBGYN,” and next to it, a
sign now hangs that reads ‘“‘For Lease,”
and call a particular number. This sign
indicates how OB/GYNs are leaving
practice in my State and in other
States across the country because they
can no longer afford their medical li-
ability premiums.

This is a problem that some describe
as not that big a deal. But if you talk
to the women who cannot get obstet-
rical and gynecological services, it is a
crisis to them.

Southern Nevada is the fastest grow-
ing population center in the country.
We have 6,000 new people moving in a
month and are we not getting as many
new OB/GYNs as we need. We need a lot
of new doctors coming to our State.
But instead of new doctors arriving to
practice in Nevada, we have doctors
limiting their practices and stopping
either the practice of obstetrics or
leaving our State altogether.

The American Medical Association
has identified 19 States that are in cri-
sis, and all but 5 States are showing
signs the crisis is building in their
State.

Some people have said: Well, this is
about rich doctors versus rich lawyers.
This is not about doctors versus law-
yers. This is about access to care. This
is about a woman who is thinking: *I
want to have the best possible care for
my baby,” and she cannot find a doc-
tor.

I have a good friend who lives in Las
Vegas. He delivers high-risk preg-
nancies. These are the people you want
to have as your best doctors. However,
because of the huge increases in rates,
his insurance company has limited him
on the number of deliveries he can
make during the year.

That is not what we want to be
doing. We want to have the best people
delivering babies, especially for high-
risk pregnancies which require the
most skill.

It is our legal system that is out of
control. Unfortunately, we have trial
lawyers out there who are taking ad-
vantage of our broken civil justice sys-
tem. They are even advertising on TV.
I am sure many people, when they
watch TV, have seen these 1-800 num-
bers you can call to find somebody to
sue. It is basically: Bring your Rolodex
and we will figure out who you are
going to sue. That goes for almost any-
thing today, but it is especially preva-
lent in the field of medicine.

Across America the crisis is hap-
pening not just with OB/GYNs. As a re-
sult, in this bill, we have decided to
focus also on nurse-midwives, the over-
all practice of delivering babies, and
providing gynecological care because it
is the most acute problem we are see-
ing across the country.

In my State, we did pass a medical 1li-
ability reform bill in August of 2002,
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but the only reason that it was able to
pass was because our trauma center
closed. It was the only level I trauma
center for a region of 10,000 square
miles, and it closed because of the med-
ical liability crisis. The only way that
trauma center was able to open again
was because the State decided to step
in and put its liability cap on anybody
who provided care through the level 1
trauma center. People have been argu-
ing that $250,000 is not enough. Well,
the State of Nevada’s cap on damages
is $560,000 for anyone who chooses to sue
a healthcare professional that provided
care at the trauma center. That alone
allowed the level I trauma center to
open.

This is the same level I trauma cen-
ter where Roy Horn, the famous person
from the duo of Siegfried and Roy, was
treated when he was attacked by a
tiger. If it was not for the State of Ne-
vada applying its $560,000 damage cap,
that trauma center would not have
been available for Roy. He certainly
would be in much worse shape today if
that had not been the case, and maybe
he would not have made it at all if that
kind of care was not available. This ex-
ample indicates the politics of what
can happen when a crisis gets so great
that the trial lawyers cannot stand up
and keep their stranglehold on our leg-
islatures around the country.

Today, we need to have the same
thing happen in the Senate where peo-
ple around the country call their Sen-
ators and say the crisis is too severe.
We need to have special interests, espe-
cially trial lawyers’ special interests,
put aside, and we need to put the prac-
tice of medicine first. We need to put
first access to quality care for women
and those new babies coming into the
world. We need to put their care above
all else.

Last year, the University of Nevada
School of Medicine had the lowest
number of students entering obstetrics
and gynecology it has had since 1999.
And, equally disturbing, each year
since 2000, that number has continued
to go down and down and down.

This chart shows the very clear con-
trast of what has happened in my State
and other States versus California.
Why do I put California up versus the
rest of the States in the country? The
reason is because California enacted
what is known as MICRA. MICRA is
their medical liability reform law
which they enacted in 1975. After with-
standing eleven years of court chal-
lenges, it has now been in effect for
about eighteen years and we know it is
working.

By the way, the people in lawsuits
are getting plenty of compensation in
California. But the difference in pre-
mium increases—California compared
to the rest of the country—is stark. In
California, from 1976 to today, there
has been a 167-percent increase. For the
rest of the country, however, it is over
500 percent. Moreover, these percent-
ages do not reflect the last couple of
years. If the last couple years were
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shown, this red line showing the 500
percent would almost be spiking be-
cause it is going up so rapidly.

To put this in real dollar terms, so
you can get a comparison between dif-
ferent States, here are some really
good examples. This is 2002 premium
survey data for selected specialties. We
are comparing the cities of Los Ange-
les—once again, California has the
MICRA law it enacted—and Denver,
which is in another State that has en-
acted very similar legislation. The
laws in California and Colorado are the
ones Senator GREGG and I based our
legislation on. These two States have
strong medical liability reform in their
States. These other States shown on
the chart do not. Let’s see the dif-
ference. Let’s go down on the lower
portion of the chart because we are
talking about OB/GYNs. Let’s talk
about the difference in the States. For
Los Angeles, $564,000 a year—still a lot
of money, but $54,000. In Denver, it is
around $31,000. In New York, it is
$90,000. In Las Vegas, where I live, it
was $108,000 in 2002, and you cannot get
it for $108,000 anymore. Currently, it is
closer to $140,000 or $170,000 in my
State, and even higher. In Chicago, it
is $102,000. In Miami, it is over $200,000
a year.

Is there any doubt in anybody’s mind
these laws are working when you look
at the comparisons? Like I said, this is
data from 2002. If you had 2003 data, the
numbers would be even more stark.
Consequently, I think we need to call
on our Senate colleagues to at least
allow us to debate this bill.

We are going to have what is called a
cloture vote on the motion to proceed
tomorrow. All that is is a parliamen-
tary term here in the Senate as to
whether we can proceed to the bill. The
other side of the aisle is blocking us
from even proceeding to the bill, block-
ing us from having a reasonable debate
on whether we are going to allow
women to have access to their OB/
GYNs and to their nurse-midwife prac-
titioners.

I have talked to so many people in
my State, including patients, doctors,
nurses and other people throughout the
healthcare system, healthcare indus-
try, and they know it is a crisis. But I
have also visited with people from
around the country. My State is not
the only one that is in this type of a
crisis. We are seeing severe problems
from Pennsylvania to Mississippi to
West Virginia to Washington State to
Oregon, and all across the country.
State after State after State has a seri-
ous problem today. When debating
whether to debate this bill—that is all
we are doing today, debating whether
to debate this bill—we need people to
step up to do the right thing. We have
a Presidential election coming up this
year. I think the candidates need to ex-
plain where they are on this bill. Some
of them are going to be out running for
office and may not be able to vote on
this, but they ought to at least take a
position on this bill to let people know

CONGRESSIONAL RECORD — SENATE

where they stand. Do they stand with
the trial lawyers? Or do they stand
with pregnant mothers and unborn ba-
bies who need to come into this world?

I think it is clear where we should
stand as a body. This body should, in
no uncertain terms, stand with pro-
tecting the patients of America, with
making sure when a woman needs care,
whether it is obstetrics or gynecology,
that the healthcare provider will be
there. Too many of these providers are
leaving practice today because of the
high cost of liability premiums.

I want to respond to a couple points
the other side always brings up. They
say the reason is not because of jury
verdicts; rather, the reason for these
premium differences is because of in-
vestments in the stock market the in-
surance companies made and then they
went bad.

The stock market went crazy last
yvear. It went way back up. So if the in-
surance companies were investing in
the stock market, they would be doing
fine, and we would not see these types
of increases. The insurance companies
in California and Colorado were in-
vested in the stock market, just as the
insurance companies in New York and
Nevada and Illinois and in Florida. Yet
there is this difference.

The only thing you can point to for
the difference—and these are cities
with similar population bases—is the
reform laws that have been passed.
They all invested in the same stock
market. It was not the stock market
that caused the premium increases. It
was and is runaway jury awards. Our
country, unfortunately, has become
too litigious. It is not about personal
responsibility anymore. Jury awards
are just out of control.

People say: Injured patients deserve
their just compensation. Well, they get
just compensation in Colorado and
California. I don’t think one could look
at California and ask: Do they dis-
criminate against women? That is one
of the arguments you hear: Because
women don’t make as much money,
that they are being discriminated
against. Are we saying the whole State
of California discriminates against
women? It is a ludicrous argument.

We have to have reasonable reform.
That is what we have put forward
today, reasonable reform, so that ac-
cess to care is there. If access to care is
not there, that is when discrimination
against women will happen. The OB/
GYNs, which is what this bill address-
es, are the part of the medical profes-
sion that is in crisis the most. Of all of
the various specialties, this is the one
that is in the most severe crisis. Obvi-
ously, it affects women more than it
affects men. So in effect, if we are not
allowing women to have access to the
OB/GYN care, not passing this bill will
discriminate against women. People
not voting for this will be discrimi-
nating against women. That is why we
need to pass this legislation.

If you are opposed to the final
version of the bill, at least let us go to
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the bill, debate it, and amend it. But it
seems the other side of the aisle, the
Democrats in the Senate, don’t want to
have any part of this debate. The
American people need to stand up to
that. They need to stand up and make
their voices heard, because this debate
is too critical. We are having, and we
will continue to have, babies not deliv-
ered with the kind of care they need.
High-risk pregnancies need the abso-
lute finest modern medicine can bring
them. If those people are limiting their
practices, and OB/GYNs are having to
limit the number of deliveries they
make, then those high-risk pregnancies
will not have the kind of highly quali-
fied medical care they need and de-
serve.

I could go into a lot of other statis-
tics. I could talk about various anec-
dotes of people I have met. I would
rather just sum up with this: In a day
and age where America has the finest
health care system in the world, where
we have the finest quality, the best
doctors, the best research institutions,
the best hospitals, and where people
from all over the world who can afford
it come to America because of the high
quality of care, if we want to keep the
highest quality of care, we must enact
medical liability reform. This bill that
is limited down to just affecting the
practice of obstetrics and gynecology,
we at least must start here. I want to
go much further than this, but let’s at
least start here so American mothers
who are having babies or American
women who are seeking gynecological
care can have access to that type of
care.

One last point has to do with the un-
insured. I have heard in the Demo-
cratic debates talk about the 43 million
uninsured. They want to do something
about it. The main thing they could do
to make healthcare insurance more af-
fordable would be to enact reasonable
medical liability reform. That is what
we have before us today. So for those
who are trying to make this a political
issue, let’s make it an issue that we ac-
tually do something about instead of
just talking about it on the campaign
trail.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mrs. DOLE. Mr. President, I ask
unanimous that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——
BLACK HISTORY MONTH

Mrs. DOLE. Mr. President, a short
time ago Congress debated legislation
to make the birthday of Dr. Martin Lu-
ther King, Jr., a national holiday. The
floor leader for that legislation was a
fellow name Bob Dole. And during the
final debate, I had the privilege of sit-
ting in the gallery with Coretta Scott
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